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Bebd  vs.  Latson  and  others. 

# 

To  constitute  a  merger,  the  greater  and  less  estate  must  meet  and  coincide 
in  the  same  person.  When  that  is  the  case,  at  law,  the  less  estate  is  im« 
mediately  annihilated.  But  in  equity  this  rule  is  not  inflexible.  There  it 
depends  on  the  intention  of  the  parties,  and  a  vaiiety  of  other  circumstances, 
whether  a  merger  shall  take  place,  or  not 

Where  m<»tgaged  premises  are  sold  on  ezecutloo,  and  \k^  purchaser  at  th« 
sale  receives  the  sheriff's  certificate,  which  he  subsequently  assigns  to  the 
mortgagee,  and  the  latter  assigns  the  same  to  another  person,  who  receives 
the  deed  firom  the  sheriff,  the  two  estates  do  not  meet  in  the  mortgagee,  so 
as  to  constitute  a  merger. 

PmoBS  who  hav«  purchased  land  expressly  sul^ect  to  a  mortgage  thereon* 
cannot  be  allowed  to  set  up  a  merger^  by  reason  of  a  sheriff's  sale  of  tb% 
premises  on  execution  and  the  assignment  of  the  certificate  to  the  mort- 
gagee, in  defense  to  a  foreclosure  suit. 

Kor  can  such  purchasers  set  up  as  a  defuse  to  a  ft>recloBux«  stttt,  as  a  ooun* 
terclaim  by  way  of  ctibet  or  recoupment,  a  fhrad  practloed  irpon  them  more 
than  four  years  after  the  mortgages  were  given,  and  by  a  penon  other  than 
the  plaintiff,  viz.  the  mortgagor;  where  there  is  nothing  to  connect  the 
plaintiff  with  the  ftaud  of  the  mortgagor. 

Tats  was  an  actidn  to  foreclose  two  mortgages.    Tbe  com* 
flUaA  aik^  that  Jote  W.  Latson^  to  secure  the  payment  of 
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$7980  with  interest,  to  the  plaintiff,  on  the  8th  February,  1846, 
executed  his  bond,  with  a  condition  to  pay  that  amount  to  the 
plaintiff  as  follows :  $2000  on  the  8th  of  February,'  1847,  $3000 
on  the  8th  February,  1848,  and  the  balance  on  the  8th  Feb- 
ruary, 1849,  with  interest ;  and  as  collateral  thereto,  he  exe- 
cuted to  the  plaintiff  a  mortgage  on  certain  premises,  therein 
.described,  with  the  like  condition,  which  mortgage  contained  the 
usual  power  of  sale  and  was  duly  acknowledged  and  recorded. 
It  was  alleged  that  this  mortgage  was  in  part  to  secure  the  con- 
sideration money  or  purchase  price  of  the  mortgaged  premises. 
On  the  8th  April,  1847,  the  plaintiff  released  a  certain  portion 
of  the  premises,  from  the  lien  of  the  mortgage.  It  was  further 
alleged  that  John  W.  Latson  and  wife,  about  the  12th  April, 
1847,  gave  a  bond  and  mortgage  to  the  Trust  Fire  Insurance 
Company,  to  secure  the  payment  of  the  sum  of  $4000,  within 
one  year  from  date,  with  interest,  upon  the  same  premises  men- 
tioned in  a  deed  thereof,  bearing  date  8d  August,  1832,  by  John 
S.  Schermerhom  to  Smith,  Fitch  and  Lozee.  The  mortgage 
was  duly  acknowledged  and  recorded,  and  it  contained  the  usual 
power  of  sale,  &c. 

On  the  27th  August,  1849,  Foster,  Johnson  and  Stratten 
were  duly  appointed  receivers  of  the  said  Trust  Fire  Insurance 
Company,  who  as  such  transferred  the  said  bond  and  mortgage 
to  the  plaintiff,  who  thus  became  and  now  is  the  legal  owner 
thereof.  The  plaintiff,  by  an  instrument  in  writing  bearing 
date  13th  December,  1850,  declared  that  the  last  mentioned 
mortgage  was  held  by  him  as  collateral  security  for  the  first 
mentioned  mortgage,  and  that  all  his  claim  and  demand  was 
$8000  and  interest  from  Noyember,  1850.  It  was  alleged  that 
Latson  had  failed  to  comply  with  the  condition  of  the  mortgages, 
and  that  the  sum  of  $8000  and  interest  from  the  28th  NoTcm- 
ber,  1850,  was  due  to  the  plaintiff,  and  that  no  proceedings  had 
been  had  for  the  recovery  thereof. 

The  complaint  stated  that  William  Fowler  and  Calvin  C. 
Billings  had,  or  claimed  to  have  some  interest  in  or  lien  upon 
the  said  mortgaged  premises,  subsequently  to  the  lien  of  the 
plaintiff's  mortgages.  The  plaintiffdemandedjudgment  and  that 
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the  defendants  and  all  persons  claiming  under  them  might  be 
barred,  &c.  in  the  usual  form,  and  that  Latson  might  pay  any 
deficiency,  d&c.    The  complaint  was  verified  6th  May,  1852. 

The  defendants  Fowler  and  Billings  answered  the  complaint, 
and  traversed  every  material  allegation,  by  saying  that  they  had 
no  knowledge  sufficient  to  form  a  belief  as  to  the  truth  thereof.  • 
They  then  proceeded  to  another  defense,  thus :  they  alleged  that 
prior  to  the  27th  day  of  November,  1860,  they  were  owners  of 
twelve  houses  and  lots  on  the  south  side  of  Twenty-second-street 
between  the  fifth  and  sixth  avenue  in  the  city  of  New-York,  oi 
great  value,  to  wit,  $156,000,  subject  to  mortgages  to  the  amount 
of  $108,000,  and  being  so  owners,  the  said  J.  W.  Latson  nego^ 
tiated  with  them  to  purchase  said  twelve  houses,  and  it  was 
finally  agreed  that  the  defendants  Fowler  and  Billings  should 
soil  and  convey  to  Latson  the  sud  twelve  houses  and  lots  sub- 
ject to  the  mortgages  thereon,  and  should  take  and  receive  in 
exchange  and  payment  from  Latson  the  land  described  in  the 
complaint,  subject  to  a  mortgage  debt  of  $8000,  together  with 
certain  stock  and  utensils  thereon ;  an  assignment  of  a  mort-* 
gage  on  the  Pearl-street  house,  New- York,  executed  by  John 
D.  McGregor  to  said  Latson,  with  McGhregor's  bond  accompany- 
ing the  same,  which  bond  and  mortgage  purported  to  secure 
$10,000  pay  able  on  the  Ist  November,  1850,  and  also  an  as- 
signment of  a  chattel  mortgage  executed  as  collateral  to  the 
last  mentioned  bond  and  mortgage  by  McGregor  to  Latson,  upon 
the  furniture  and  other  personal  property  in  and  about  the 
Pearl-street  house,  as  by  the  agreement  between  F.  and  B.  and 
said  Latson,  dated  26th  July,  1850,  would  appear.  In  pur- 
suance of  this  agreement,  Latson,  on  the  28th  November,  1850, 
conveyed  to  the  defendants  Fowler  and  Billings  the  premises, 
subject  to  the  $8000  mortgage,  having  previously  assigned  to 
them  the  bond  and  mortgage  and  chattel  mortgage  executed  by 
McGregor.  And  the  defendants  Fowler  and  Billings,  by  deed 
dated  9th  December,  1850,  conveyed  the  twelve  houses  and  lots 
in  Twenty-second-street,  but  at  the  request  of  Latson  conveyed 
them  to  the  plaintifi*  instead  of  Latson.  The  answer  stated  that 
at  the  time  of  the  negotiation,  Latson  represented  that  the  real 
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estate  mentioned  in  the  eomplaint,  with  the  Btock  and  ntensih 
t}iere<M^  was  irorth  $60,000  over  ajid  above  incnmbranceB ;  that 
the  McGregor  bond  and  mortgage  ai^d  ehattel  OMMrtgage  were 
good,  valid  and  eubBiating  seouritiee  in  said  Latson's  hands  for 
the  QionejB  secured  thereby,  and  were  worth  $10,000,  at  which 
-  the  defendants  took  them.  That  on  the  faith  of  these  represen'^ 
ti^tions  the  defendants  conveyed  the  said  honses  and  lots,  IrHieh 
bat  for  such  representations  they  would  not  have  done,  and  took 
in  exchange  the  assignment  of  said  mortgages  and  the  C(mvey* 
anoo  of  the  lands  in  the  complaint  mentioned.  The  answer 
stated  that  these  representations  were  falsely  and  fraudulently 
made  by  said  Latson,  with  intent  to  deceive  and  defraad  the 
defendants  Fowler  and  Bilfinge ;  that  the  real  estate  in  the  com« 
plaint  mentioned  was  not  worth  over  $8000,  beyond  the  income 
brances.  That  the  mortgage  on  the  Pearl-street  house  w«9 
subject  to  a  prior  mortgage  on  which  there  was  due  $76,000,  and 
which  said  Latson  knew  was  then  in  procese  of  foreek)sture ;  that 
the  property  covered  by  said  mortgage,  had  to  Latson^s  knowl* 
edge,  depreciated  in  value,  and  was  not  worth  the  amount  of  the 
ftrst  mortgage;  that  the  mortgage  on  the  Pearl-street  house 
ftkrniture  was  fraudulent  and  void ;  that  the  property  covered 
by  it  was,  to  tiie  knowledge  of  Latson,  at  the  time,  claimed  hj 
Baraabae  H.  Ammett  by  paramount  title  to  that  of  McGhregor 
the  mortgagor,  and  he  had  taken  the  property  under  proeestf 
issued  to  the  sheriff  of  New-Tork ;  that  the  title  of  McGregor 
to  said  reiki  and  personal  property  was  a  mere  cover  to  the  oper^ 
atiens  of  Latson;  that  prior  to  tiie  assignment  of  the  personal 
mortgage  to  the  defendants,  Latson  had  agreed  to  sell  said  per* 
Bonal  property  to  one  Samuel  Cameron,  free  and  clear  of  all  in- 
cumbrances ;  that  in  pursuance  of  such  agreement  McGregor, 
by  a  bill  t>f  sale  darted  March  25th,  I860,  sold  the  same  frop&rty 
covered  by  said  mortgage  to  said  Samuel  Cameron,  who  by  a  like 
bill  of  sale,  dated  27th  April,  1850,  sold  the  same  to  David  and 
Alezstnder  J.  Ootheal;  that  said  personal  mortgage,  though 
dated  November  1st,  1849,  was  not  filed  till  the  4th  day  of 
April,  1850,  and  t^e  Cotheals  claimed  that  the  same  was  v<nd 
as  against  Cameron  and  them,  as  purchasers  from  him.    That 
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LatBoxiy  at  the  time  of  said  ooBTeyanoe  by  the  defendants,  wea 
eognisaat  of  the  said  facts  and  of  the  adyerse  claims  in  respeot 
to  the  property. 

It  then  alleged,  on  information  and  beHef,  that  the  plaintiif 
and  not  Latson  was  the  owner  of  the  said  bond  and  mortgage 
and  chattel  mortgage  exeeuted  by  McGregor ;  that  they  were 
taken  in  the  name  of  Latson  instead  of  Reed  the  plaintiff,  fot 
the  purpose  of  fraud,  swindling  and  impositlcxi ;  &at  notwith^ 
standing  the  use  of  Latson's  name  in  the  sale  by  the  defendants) 
ef  the  houses  in  Twenty-seoond-steet,  the  plaintiff  and  not  Latson 
was  the  party  eoncemed ;  that  Latson  acted  as  the  agent  of  the 
plaintiff;  that  Latson  and  the  plaintiff  were  accomplices  together 
to  cheat  and  defraud  the  defendants.  It  alee  alleged  en  inr . 
formation  and  belief,  that  the  plaintiff  and  not  Latson  was  th6 
real  owner  of  the  lands  described  in  the  complaint.  That  in 
1848,  the  said  lands  were  sold  by  the  sheriff  en  execution  and 
were  purchased  by  one  Dunscomb,  who  assigned  the  sheriff ^s 
certificate  to  the  plaintiff,  and  the  plaintiff  asmgned  the  same 
without  consideration  to  his  brother  Boswell  Reed,  merely  to 
keep  aliv^  SMd  pretended  mortgage,  and  the  sheriff's  deed  was 
taken  by  said  Roswell  Reed,  and  the  title  held  by  him  for  and 
on  account  of  the  plaintiff  until  the  ITth  October,  1850,  when 
he  conveyed  to  Latson,  without  consideration,  as  the  agent  and 
aecompKoe  of  the  plaintiff,  to  complete  said  negotiation  with  the 
defendants,  by  which  he  was  to  oonT^  said  lands  to  them. 

The  answer  denied  that  the  defendants  had  received  any 
money  on  account  of  the  McGregor  mortgages  to  Latson ;  and 
alleged  that  the  Peart  street  house  had  been  sold  on  a  foreelosnre 
of  a  prior  mortgage,  and  failed  to  bring  ^[lottgfa  to  pay  the  same ; 
that  MeGaregOF^s  bond  was  worthless ;  that  Bainabae  H^  Anv- 
mett  retains  the  property  covered  by  the  chattel  mortgage,  and 
die  Ootheals  had  bronght  suits  against  him  for  the  viJue  ^bereeff 
niuch  were  still  pending ;  that  said  chattel  mortage  was,  as 
the  defendants  were  infc^med  and  believed,  abeelutely.v<»d  as- 
agraist  the  title  of  the  Gotheals.  and  was  intended  as  a  fiaud 
on  the  part  of  Latson.  It  then  alleged  that  by  means  of  these 
fiwi&  a^d  diiriees  of  the  plaintiff  te  obtain  tha  title  te  their 
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houses  in  Twenty-second^street,  they  had  suffered  loss  to  the 
amount  of  $20,000,  for  which,  as  a  counterclaim  against  the 
plaintiff,  they  prayed  judgment  in  their  hehalf  with  costs ;  that 
the  mortgages  mentioned  in  the  complaint  might  be  adjudged 
to  have  been  equitably  merged  and  extinguished  by  reason  of 
the  plaintiff's  having  become  the  purchaser,  at  the  sheriff's  sale, 
of  the  equity  of  redemption  in  the  premises  covered  thereby ; 
and  that  they  might  be  adjudged  to  be  no  lien  on  said  land. 
The  answer  was  sworn  to  on  the  26th  June,  1852. 

At  a  special  term,  in  Albany,  on  the  27th  July,  1852,  the 
above  answer,  so  far  as  it  set  up  new  matter,  was  ordered  to  be 
struck  out  as  an  irrelevant  defense,  with  ten  dollars  costs ;  un* 
less  the 'defendants  should  within  twenty  days  elect  to  consider 
the  motion  to  strike  out  as  a  demurrer  to  the  defense ;  in  which 
ease  judgment  was  given  for  the  plaintiff  upon  the  demurrer, 
with  costs.  The  defe&dant  did  not  elect  to  treat  the  motion  as 
a  demurrer,  but  appealed  to  the  general  term^  from  the  (»rder  of 
the  special  term. 

^.  P.  Nash,  for  the  defendants  Fowler  and  Billings. 

J.  Sutherland,  for  the  plaintiff. 

By  the  Court,  Willard,  P.  J.  The  position  taken  by  the 
defendants'  counsel,  that  the  mortgages  sought  to  be  foreclosed 
have  become  inoperative  by  reason  of  merger,  cannot  be  main- 
tained. To  constitute  a  merger,  the  greater  and  less  estate  must 
meet  and  coincide  in  the  same  person.  In  such  case,  it  is  ad- 
mitted, that  at  law,  the  less  estate  is  immediately  annihilated* 
But  this  rule  ie  not  inflexible,  in  equity.  In  that  court  it  de- 
pends on  the  intention  of  the  parties,  and  a  variety  of  other 
circumstances,  whether  a  merger  shall  take  place  or  not.  {See 
James  v.  Mcrey,  2  Cowen,  246 ;  7  Paige,  50 ;  8  Id.  182, 186.) 
In  the  priesent  case  the  two  estates  did  not  unite  in  the  same 
person.  Assuming  the  answer  to  be  true,  the  sheriff's  deed  of 
the  equity  of  redemption  was*  not  given  to  the  plaintiff,  the 
Biortgagee.    He  held  indeed  the  sheriff's  certificate  by  assign- 
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ment,  a  short  time,  bat  traosferred  it  to  another,  to  whom  the 
deed  was  given.  Whether  this  transfer  was  with  or  without 
consideration  is  immaterial.  The  two  estates  never  for  a  mo- 
ment met  in  him,  and  consequently  there  was  no  merger. 

Again ;  the  sheriflf 's  sale  and  conveyance  which  the  defend- 
ants contend  operated  as  a  merger,  took  place  prior  to  the  time 
when  the  defendants,  Fowler  and  killings,  purchased  the  land 
covered  by  the  mortgage.  The  answer  itself  admits  that  they 
agreed  to  take  a  conveyance  from  Latson  of  the  premises  in 
question,  subject  to  the  $8000  mortgage,  in  part  payment  for 
dieir  houses  and  lots  in  Twenty-second-street ;  and  they  admit 
that  Latson  gave  them  a  deed  of  the  said  premises,  in  pursuance 
of  that  agreement  It  does  not  rest  in  their  mouths  to  set  up 
a  merg^,  after  making  a  purchase  expressly  subject  to  the 
mortgages.    {See  James  v.  Morey,  2  Cowen,  246.) 

The  counter  claim  set  up  by  way  of  ofiset  or  recoupment, 
against  the  mortgages,  is  equally  untenable.  There  are  no  facts 
stated  in  the  answer  which  show,  that  the  defendants  have  any 
claim  against  the  plaintiff.  A  counter  claim  must  be  one  exist- 
ing in  favor  of  a  defendant  and  against  a  plaintiff,  between  whom 
a  several  judgment  might  be  had  in  the  action,  and  arising  out 
of  one  of  the  following  causes.  1.  A  cause  of  action  arising  out 
of  the  contract  or  transaction,  set  forth  in  the  complaint  as  the 
foundation  of  the  plaintiff's  claim,  or  connected  with  the  subject 
of  the  action.  2.  Lx  an  actioi^  arising  on  contract,-  any  other 
cause  of  action*  arising  also  on  contract,  and  existing  at  the 
commencement  of  the  action.  {Code  o/'1852,  §  150.)  If  the 
defendants  have  a  claim  against  any  person,  it  was  against  Lat- . 
son.  The  plaintiff  was  no  party  to  the  agreement.  It  is  not 
pretended  that  he  made  any  representations,  true  or  false. 
The  only  &ct  alleged  is,  that  in  fulfilling  thdr  agreement, 
the  defendants,  instead  of  conveying  their  houses  in  Twenty- 
second-street  to  Latson,  as  by  the  contract  they  were  bound  to 
do,  conveyed  them  to  the  plaintiff,  by  the  direction  of  Latson, 
That  fact  did  not  make  the  plaintiff  a  party  to  Latson's  fraud. 

Agaia;  the  counter  claim  set  up  had  not  the  slightest  con* 
nection  with  the  mortgages  sought  to  be  foreclosed.    They  were 
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made,  the  one  in  1846,  and  the  other  in  1847,  more  than  three 
years  before  the  defendants  conTeyed  their  houses  in  Twenty- 
second-street  to  the  plaintiff,  and  of  ooorse  a  like  time  before 
the  commission  of  the  fraad  of  which  the  defendants  complain. 
The  consideration  o£  the  mortgages  is  not  impeached.  Xhe 
transaction  with  respect  to  them  is  not  shown  to  have  led  to 
the  subsequent  bargain  between  Latson  and  Fowler  and  Billings, 
or  to  have  any  connection  with  them.  This  case  is  entirely  dif^^ 
ferent  from  Van  Epps  v.  Harrisonj  (5  HiU,  68.)  The  action 
there  was  up(m  the  bond  accompanying  the  mortgage  given  for 
the  purchase  price  of  certain  lots,  and  the  fraud  set  up  was  al- 
leged to  have  been  perpetrated  by  the  obligee  in  relation  to  the 
same  lots.  It  was  all  a  part  of  one  and  the  same  transaction. 
But  in  the  present  case  the  defendants  seek  to  repudiate  an 
express  agreement  made  by  them  to  purchase  land  subject  to 
^e  mortgages,  on  aoeount  of  a  fraud  practised  upon  them,  more 
thu  four  yoMTS  after  the  mortgages  were  given,  and  by  a  person 
other  than  the  plaintiff.  This  cannot  be  done.  The  answer 
shows  BO  cause  of  acti<m  against  the  plaintiff.  If  Latson 
cheated  the  defendants,  it  affords  no  reascm  why  the  plaintiff 
should  not  recover  judgment  of  foreclosure  on  the  mortgages 
set  up  in  the  complaint* 

The  pllkintiff  might  have  demurred  to  the  answer.  That  was 
an  appropriate  remedy,  and  he  would  have  been  entitled  to 
judgment.  But  leave  might  have  been  granted  to  the  defend- 
ants to  amend.  The  court  gave  the  defendants  their  election 
ef  a  judgmmit  as  upon  a  demurrer,  but  they  declined  it  They 
have  no  ground  therefore  to  complain  that  it  was  stricken  out. 
The  152d  section  of  the  code  of  1851,  empowers  the  court  to 
strike  out  either  sham  or  irrdevatU  answers.  Brown  v.  Jeni* 
«m,  (8  Sbffu^^  S.  a  It  782,.)  was  decided  under  the  code  ef 
1848»  when  seetion  162  only  applied  to  sham  answers.  The 
remedy  for  a  frivolous  defense  was  under  section  247,  to  move 
for  judgment  thereon.  But  probably  the  court  always  hadthe 
power  of  striking  out  a  frivolous  pleading,  as  they  clearly  had 
a  «Aam  pleading.  {iStewardY*H6tchkisSj2CatDenj6ii.  Breuh 
ster  V.  mil,  6  Id.  84.     Oakley  v.  Devoe,  12  Wemd.  196. 
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Broome  Couniy  Bank  y.  Lewis,  18  M.  565.  Lotorp  y.  HaU, 
1  MZ2,  66a.  Haalm  y.  Bardeit,  13  )r«7id.  672.  Melville  v. 
Hazletj  18  iS.  680.)  The  foregoing  cases  show  what  the  prac- 
tice was  before  the  code.  The  case  of  Nichols  v.  Jbnes^  (6  Bow. 
365.)  before  Barculo,  J.  and  Hcarlow  y.  Hamilton^  {Id.  475,) 
before  Willard,  J.  show  what  the  practice  is  under  the  code. 

It  is  no  objection  to  the  motion  that  the  answer  was  yerified. 
Ill  Mier  y.  Cartledge,  (8  Barb.  75,)  the  general  term  in  Kew- 
York  held  that  a  skam  answer  which  was  yerified  could  not  be 
sirielten  out  on  motion.  Mr.  Justice  Bdmonds  concludes  his 
reyiew  of  the  cases  by  saying,  that  when  a  pleading  is  yerified 
a6  required  by  the  code,  a  motion  to  strike  it  out  as  false,  can- 
xiot  be  entertained.  We  are  not  called  upon  to  question  that 
opinion  here,  because  the  motion  was  not  granted  on  the  ground 
of  the  falsitif  of  the  answer,  but  its  JHvolousness,  None  of  the 
reasoning  of  Judge  Edmonds  applies  to  this  case.  The  trtUh  of 
the  matter  stated  was  not  in  issue.  The  affidayit  of  yerity  un- 
der the  code,  had  no  tendency  to  make  that  material  which  was 
palpably /rtt^otouj; 

The  order  of  the  special  term  is  affirmed,  with  ten  dollars 
costs. 

[ScBEMECTADT  Qeneril  Tbrv,  Janiiary  S,  1868.  WiUard,  Hand,  Cody  and 
C.  L,  ABen,  JiuticeB.] 


STEysNs  vs.  Hunt  and  Bobertson. 

A  oQf^ennt  to  wake  aaad  execiria  *<a  good  and  sofflcie^l  wanaDtf  deed  in  fee 
simple^"  to  ^  tigoed  by  the  coTonantor  and  his  wife,  is  not  conq^Ued  witit 
by  tendering  a  dee4  signed  by  the  coTenantor  and  his  wif^  but  not  ac- 
knowledged. 

This  cause  was  commenced  before  a  justice  of  the  peace. 
The  jvstice  rendered  a  judgment  in  favor  of  the  plaintiff  ht 
$10t  besides  the  costs.  The  defendant  appealed  to  the  eormif 
court  of  Washington  county ;  and  the  county  judge  haying  been 
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counsel  for  one  of  the  parties,  the  cause  was  certified  to  this 
court.    The  facts  are  stated  in  the  opinion  which  foUows. 

J.  W.  Martifij  for  the  appeUant. 

A,  L,  McDougallj  for  the  respondent. 

By  the  Courty  Willard,  P.  J.  On  the  9th  December,  1860. 
Stevens  and  Hunt  entered  into  articles  of  agreement,  in  writing 
under  seal,  whereby  the  former  agreed  to  make  and  execute  to 
the  latter,  on  or  before  the  Ist  of  April  then  next,  ^'  a  good  and 
sufficient  warranty  deed  in  fee  simple,  signed  by  himself  and 
Anna  his  wife,  of  the  saw  mill,  situate  in  Sushan,"  particularly 
described,  in  consideration  whereof  the  said  Hunt  agreed,  on  or 
before  the  said  first  of  April,  well  and  truly  to  pay  or  cause  to  be 
paid,  unto  the  said  Stevens,  the  just  and  full  sum  of  $400,  and 
within  two  months  thereafter  the  further  sum  of  $100  and  in- 
terest from  said  Ist  of  April,  and  that  he  would,  on  the  said  Ist 
of  April,  make  and  execute  a  bond  and  mortgage  on  said  prem- 
ises, to  secure  the  payment  of  $800  in  four  annual  payments  of 
$200  each,  &c.  And  it  was  mutually  agreed  between  the  parties, 
that  if  the  said  Hunt  should  fail  to  perform  the  covenants  on 
his  part,  he  should  forfeit  and  pay  to  the  party  of  the  first  part 
one  hundred  dollars  in  full  of  all  damages  for  such  failure.  On 
the  same  9th  December,  1850,  Hunt  as  principal,  and  Robertson 
as  his  surety,  entered  into  a  bond  to  the  said  Stevens  in  the  penal 
sum  of  $100,  conditioned  that  in  case  Hunt  should  fail  to  per- 
form the  above  agreement,  and  fail  to  pay  the  forfeiture  in  con- 
sequence of  his  failure  to  perform,  then  the  said  Hunt  and 
Bobertson  should  pay  the  said  forfeiture  of  $100,  &c.  The  ac- 
tion before  the  justice  was  brought  upon  this  bond,  and  the 
complaint  alleged  that  the  plaintiff  stood  ready  and  offered  to 
fulfill  the  agreement  in  all  respects  on  the  day,  but  the  defend- 
ant Hunt  wholly  neglected  and  refused  to  comply  with  it  on  his 
part,  and  he  claimed  the  said  $100  as  forfeited  to  him  under 
the  contract.  The  answer  put  in  issue  the  whole  complafnti 
and  idkged  that  the  plaintiff  did  not  perform,  on  his  part,  but 
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tnnde  default.  That  the  defendant  was  ready  to  perform  wheh- 
ever  the  plaintiff  would  give  him  a  deed,  duly  executed  by  him 
and  his  wife>  conveying  the  fee,  &c.  Other  defenses  were  set 
up,  not  material  to  be  noticed. 

On  the  trial  it  was  shown  that  on  the  day  specified  in  the 
contract,  the  plaintiff  tendered  a  warranty  deed  of  the  premises 
to  Hunt,  in  fee,  signed  by  himself  and  wife,  but  not  acknowl- 
tedged.    The  particular  form  of  the  deed  was  not  objected  to. 
.  Hunt  was  not  ready,  and  requested  a  few  days  longer  to  raiiie 
.  the  first  payment,  and  did  not  pay  on  the  day.    It  does  not  ap- 
pear tjiat  any  other  demand  of  the  money,  or  tender  of  a  deed, 
•was  made. 

On  the  trial  before  the  justice,  it  was  objected  by  the  de* 
r  fendants,  among  other  things,  that  the  offer  of  a  deed  by  the 
.  plaintiff  and  his  wife,  unacknowledged,  was  not  a  compliance 
with  the  plaintiff's  covenant  to  give  a  good  and  sufficient 
deed  in  fee  simple^  signed  by  himself  and  wife.  The  jus* 
tice  overruled  the  objection,  and  gave  judgment  for  the  plain- 
tiff for  the  100  dollars  and  costs.  There  were  other  points  in 
the  case,  but  this  Was  the  main  one.  It  does  not  appear  that  st 
the  time  the  deed  was  tendered  Hunt  made  the  specific  objec- 
tion, that  it  was  not  acknowledged  by  the  wife.  He  was  con- 
fessedly not  ready  to  perform  on  his  part. 

There  can  be  no  doubt  that  performance,  or  offer  to  perform, 
on  the  part  of  the  plaintiff,  was  a  condition  precedent  to  his 
right  of  recovery.  This  is  assumed  by  the  counsel  on  both  sides 
to  be  the  law.  {See  Green  v.  Reynolds,  2  John.  207.)  The 
question,  therefore,  is  whether  the  tender  by  the  plaintiff  of  a 
deed  signed  by  himself  and  wife,  but  not  acknowledged  by  her 
or  him,  was  a  compliance  with  the  covenant  on  the  part  of  the 
.plaintiff.  Although  the  agreement  does  not,  in  terms,  reqioire 
that  the  deed  should  be  acknowledged,  so  as  to  pass  the  contin- 
gent  right  of  dower  of  the  plaintiff's  wife,  yet  such  must  have 
been  the  intention  of  the  parties.  The  fee  simple  of  the  saw 
,mill,  which  the  plaintiff  was  to  convey  to  the  defendant,  by  a 
.warranty  deed,.8igned  by  himself  and  wife,  CQuld  not  pass  unless 
*tli0e  ()eed<wai  duly  acknowledged  by  the  wife.    In  Jmes  v. 
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Gardner^  (10  John.  266,)  where  the  ooyetta&t  bound  one  party  on 
receiving  '^  a  good  and  eufficient  deed  in  law  to  vest  the  tide  of 
the  said  farm,"  to  execute  a  bond  and  mortgage,  &o.,  it  was  held 
that  the  tender  of  a  deed  of  the  farm,  executed  but  not  acknowl- 
edged by  the  wife,  was  not  a  performance  on  the  part  of  the 
party  covenanting  to  coavej.  That  case  fesembles  the  present 
in  many  of  its  features.  In  CltUe  v.  Robiscn,  (2  John.  618,) 
the  court  of  errors  held  that  a  covenant  to  execute  and  deliver 
'^  a  good  and  sufficient  deed  of  a  piece  of  land,  does  not  mean 
merely  a  conveyance  good  in  point  of  form.  .That  would  be  s 
covenant  without  substance.  But  it  means  an  operative  eon^ 
veyance ;  one  that  carries  with  it  a  good  and  sufficient  title  to 
the  lands  te  be  conveyed."  That  principle  is  believed  to  be 
40und,  and  it  is  quite  decisive  of  this  case.  The  plaintiff  kept 
the  word  of  promise  to  the  ear.  The  deed  he  tendered  was 
signed  by  himself  and  wife,  as  the  contract  required,  but  not 
being  acknowledged  by  ber,  it  did  not  convey  the  fee  simple  <^ 
the  saw  mill  to  the  defendant,  but  left  a  contingent  right  of 
dower  outstanding.  The  plaintiff  thus  failed  to  comply  witii  the 
contract,  according  to  the  spirit  and  intent  of  it,  and  for  this 
Mason  cannot  maintain  tiie  action. 

Judgment  of  the  justice  reversed. 

fScH^vECTADT  0ENKRAL  ffeftiA,  Jftnuaiy  8, 1858.     WtOardi  Band,  Cody  and 
C.  JL/ilttH,  Jiuttoes.] 


W.  W.  Gilbert  vs.  J.  &  J.  G.  Averill. 

Where  kind  Ul  Conveyed  rabjeot  to  a  moKgage,  it  is  the  prim&iy  Amd  fbr  the 
>  pqnaeat  ef  the  debt,  end  ibe  giaiitee  cansot  biin;  a  anil  to  have  the  moi^ 
gage  .alone  caaceled  and  a^ndged  satisfied,  the  bond  remafaiing  in  the 
hands  of  an  assignee,  without  making  the  obligor  and  mortgagor  a  party. 
A.  attended  a  pnblic  sale  by  the  comptroller,  and  bid  off  a  bond  and  mortgage 
'  dt^pesited  with  tiie  latter,  under  the  act  of  1888,  in  relation  to  banking,  and 
.  .faid  tHe  piiNhase  Hitfaey,  but  dlt^oted  the  aaotioaeetf  to  put  the  sale  dom 
.tell.)  andlhe^haaiaad  mariigage  werb  MyanigMI  brttei 
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to  B.  IB  pttftaaaoe  of  thftt  directioii ;  A.  at  ^1  timet  afterwards  diwlaiaiibg 
aay  interest  therein,  and  in  his  answer  alleging  that  the  purchase  was  for 
B.;  and  the  purchase  money  had  heen  repaid  to  him  ^7  B.  In  a  suit 
bronght  against  A.  ahd  B.  to  hare  the  mortgage  discharged  ahd  canceled ; 
sua,  fiiat  Ai  Itiis  a  eoinpiBtent  witness  for  his  cio^efendant. 

Tfis  ooii^jldiat  alleged  tkat  in  October,  1838,  one  Sylvester 
Gilbert  gave  his  bolide  in  the  penalty  of  $10,000,  with  a  owdi- 
tion  for  #5000,  payable  at  the  time  therein  specified,  to  the 
prteident  of  the  St  I*wrenee  Bank,  for  the  pnrpoee  of  organ- 
ising that  iBStitation,  and  also  a  mortgage  on  a  farm  of  the  ob- 
ligor K>  seeire  that  finm.  That  the  same  were  aooepted  by  the 
comptroller  nnder  the  banking  law  of  18S8,  only  as  seearity  for 
-$9B0Q  \  finr  whieh  amount  stetfk  wae  reo^yed  by  the  mortgagor* 
Thiit  the  bank  failed  in  1841,  and  m  Jue,  1842,  the  oomptroller 
^d  the  bond  and  mortgage ;  that  an  torangement  Iras  made 
bettreen  Sylrester  Gilbert,  the  mortgager,  and  James  Armrill, 
by  wUeh  AterSl  was  to  bid  off  the  bond  And  mortgage,  and  take 
'an  assiglimfmt  of  the  same  firom  the  comptroller,  as  security  for 
the  aimeuiit  he  should  pay  upon  the  bid.  Thikt  in  ptursuance  of 
said  agreeBM&t,  James  Arerill  bid  off  the  bond  andmortgagefor 
91100,  but  at  his  request  the  eompttdller  assigned  them  direotfy 
le  James  Q.  AyerilL  That  the  matter  had  so  remained  until 
A^^^t,  186(H  wh«i  Sylvester  Gilb^t  offered  to  pay  to  the  de- 
fendant James  Averill,  the  amount  of  the  bid  and  interest ;  .who 
said  he  had  ilotlung  to  do  with  the  bond  and  mort^age^  but  they 
belonged  to  James  G.  That  on  application  to  the  defendant, 
James  G;  AveriU,  he  disclaimed  knowing  any  thing  about  it, 
and  fold  Sylvester  Gilbert  he  must  settle  witii  James  AverilL 
Thai  the  amewit  of  the  bid  and  interest  had  been  tendered  to 
btith  ef  the  AveriUsj  who  had  refused  the  same  and  claimed  that 
the  drfendflftt  Jaimes  G^  was  entitled  to  the  wb(^  suib  of  $5000 
ted  interest  (tern  1841^  That  James  G.  did  not  pay  the  amount 
of  the  bid ;  and  that  Sylvester  Gilbert  had  been  in  possession 
of  the  premises  since  the  mortgage  was  given.  The  complaint 
further  stated,  that  in  September,  1850,  the  plaintiff  received  a 
quitclaim  deed  of  the  premises  from  Sylvester  Gilbert ;  and  that 
he  was  the  lawful  owner  in  fee  thereof,  stdgeet  to  th^  payttent 
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of  whatever  sum  was  justly  and  equitably  due  to  either  of  said 
Averills,  for  the  payment  of  which  one  of  them  lawfully  held 
the  bond  and  mortgage.  The  demand  of  judgment  was,  that, 
on  payment  of  $1100  and  interest,  to  the  defendants,  or  which- 
ever of  them  was  entitled  thereto,  the  mortgage  might  be  ad- 
judged fully  paid,  satisfied,  ai&d  discharged ;  and  for  costs ;  and 
there  was  a  prayer  for  other  and  further  relief.  The  defendants 
answered  separately.  James  Averill  put  in  issue  nearly  all  of 
the  principal  allegations  of  the  complaint ;  and  also  stated  that 
he  purchased  the  bond  and  mortgage  as  agent  of  James  G* 
Averill,  to  whom  it  was  assigned,  and  who  had  repaid  to  him  the 
purchase  money  and  interest. 

The  answer  of  the  defendant  James  G.  Averill  was  substaxt- 
tially  the  same,  except  that  he  admitted  a  tender ;  alleged  i^at 
he  owned  and  claimed  the  bond  and  mortgage;  and  that  the 
purchase  was  made  by  James  Averill  for  him.  On  the  trial  be- 
fore Mr.  Justice  Willard,  without  a  jury,  at  the  St  Lawrence 
circuit,  it  appeared  that  James  Averill  bid  oflf  the  bond  and 
mortgage  {(Xr  $1100,  telling  the  auctioneer  to  put  it  down  to 
James  G.  Averill,  and  that  the  assignment  of  the  bond  and 
mortgage  by  the  comptroller  was  made  directly  to  James  G. 
There  was  also  evidence  going  to  show,  (among  other  things,) 
that  the  bond  and  mortgage  were  purchased  under  an  agreement 
with  Sylvester  Grilbert  to  discharge  them  on  repayment  of  the 
sum  bid  and  interest.  That  the  land  was  worth  6  or  $6000  i& 
1842,  and  nearly  twice  as  much  at  the  time  of  the  trial.  ^Hie 
defendants  excepted  to  the  admission  of  Sylvester  Gilbert  as  a 
•witness ;  and  also  to  the  rejection  of  James  Averill  as  a  witness 
for  his  co-defendant,  James  G.  AverilL  The  court  gave  judg- 
ment, that  on  the  payment  of  $1100  and  interest  and  costs,  the 
bond  and  mortgage  should  be  deemed  satisfied,  and  discharged,  and 
an  onl^  of  satisfaction  of  the  mortgage  be  entered  on  the  record 
The  defendants  appealed. 

C  O.  Myersy  fbr  the  defendants. 

A,  B.  Jamei^  for  ike  plaintiff. 
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By  the  Covrt^  Hand,  J.  The  oonveyance  of  the  mortgaged 
premises  to  the  plaintifT,  was  by  a  quit-claim  deed  from  the 
mortgagor ;  and  the  complaint  alleged  that  he  held  them  in  fee, 
subject  to  whatever  was  justly  and  equitably  due  to  one  of  the 
Ayerills ;  and  for  the  payment  of  which  the  bond  and  mortgage 
was  held.  The  land  is  clearly  the  primary  fund  for  the  pay- 
ment of  the  bond  and  mortgage.  ( Tice  y.  Anniny  2  John.  Ch. 
,  Rep.  128.  Bigelaw  y.  Bush^  6  Paige,  343.  Heyer  t.  Pruyn, 
7  Id.  465.  Jumel  y.  Jutnelj  Id.  591.  Vanderk^mp  v.  Sheltan, 
11  Id.  28.  HaUey  y.  Reed,  9  Id.  446.  And  see  Ferris  y. 
Crawford,  2  Denio,  595 ;  Cumberland  y.  Codrington,  8  Jfohn. 
Ch.  Rep.  229 ;  King  y.  WhUely,  10  Paige,  466.)  K  by  the 
terms  of  the  deed  the  plaintiff  was  to  pay  the  mortgage,  and  the 
amount  thereof  was  deducted  from  the  consideration  money,  it 
seems,  as  between  him  and  the  mortgagor,  in  equity,  the  plain- 
I  tiff  is  personally  liable  for  any  deficiency.    {Halsey  y.  Reed, 

'  supra.)    As  he  gave  but  $1100,  and  the  land  is  said  to  be  worth 

about  $10,000,  it  is  probable  such  was  the  understanding.  But 
it  is  sufficient  that  this  land  is  primarily  liable  for  the  debt. 
That  renders  it  necessary  that  Sylvester  Gilbert  should  be  a 
'  party ;  certainly,  if  the  mortgage  only,  and  not  the  bond  is  to 
be  discharged.  He  is  entitled  to  have  the  bond  satisfied  out  of 
'  the  land ;  and  the  mortgage  should  not  be  canceled  without  his 

I  being  discharged  from  all  liability.    An  estoppel  by  record  should 

be  mutual ;  and  the  decree  between  William  Gilbert  and  the 
I  defendants,  directing  the  record  of  the  mortgage  to  be  canceled, 

I  and  the  mortgage  delivered  up,  would  not  be  conclusive  that  the 

I  bond  also  had  been  satisfied ;  the  latter  being  the  principal  debt, 

I  of  which  the  mortgage  is  a  mere  security.    A  voluntary  dis- 

charge of  the  mortgage  by  the  assignee,  might  have  the  effect 
I  to  discharge  the  obligor  also ;  but  these  proceedings  are  between 

other  parties  and  in  invUum,  and  the  decree  mi2st  necessarily 
be  specifically  confined  to  the  mortgage.  I  do  not  say  liiat  Syl- 
vester Gilbert  is  a  necessary  party  to  a  suit  to  have  the  bond 
and  mortgage  both  given  up  and  discharged.  It  would  seem 
that  he  would  have  no  occasion  to  complain,  if  he  is  entirely 
fiseharged  of  all  liability,  although  in  oonsequenoe  of  a  decree 
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betwe^  others.  Bat  upon  this  point  I  expveia  na  oiHiiion. 
The  demand  of  judgment  in  this  case  only  ref^ed  to  the  mort- 
gage, and  a  decree  affecting  the  bond  was  therefore  enoaeoua. 
Probably  it  was  inadvertently  entered  in  this  form. 

Again,  I  think  James  Ayerill  was  a  oompetent  witness  for 
his  co-defendant  The  evidence  shows  that  he  had  no  interest 
whatever  in  the  bond  and  mortgage ;  and  this  accords  with  the 
pleadings.  He  bid  them  off  at  the  comptroller's  sale,  and  per? 
baps  paid  the  purchase  money ;  but  he  told  the  auctieneer  to 
put  the  purchase  down  to  James  Q.  Averill,  and  the  oemptaroller 
assigned  them  directly  to  the  latter,  and  James  Averill  has  al- 
ways disclaimed  any  ownership,  and  clearly  he  had  none.  He 
was  not  jointly  interested  or  liable  with  James  G.  Averill,  and 
a  separate  judgment  can  be  entered.    {Code^  §  897.) 

I  think  there  should  be  a  new  trial,  with  leave  to  the  plaintiff 
to  amend  his  complaint  if  he  shall  be  so  advised,  upon  payment 
of  the  costs  of  putting  in  the  answers  of  the  defendants. 

Ordered  accordingly. 

[ScHBNBCTADT  0ENBRAL  Term,  Janiury  8, 1868.  WiUard,  Hand,  Cody  and 
C.  Zr.  AUen,  Joalices.} 


Reynolds  vs.  Brown. 

Tbe  docket  of  a  deoeued  Jutice  of  the  peace,  althongh  evldeiioe,  ia  a  tnbm- 
quent  suit  between  the  same  partiei,  to  prove  that  a  judgoent  waa  se&dered 
by  him,  is  not  evidence  in  a  suit  between  others,  to  show  what  constable 
served  the  summons,  nor  the  amoont  of  his  fees. 

With  respect  to  that  matter  the  docket  is  res  ifUer  alios  acta. 

This  was  an  action  of  assompsit,  fiur  goods  sold,  dta,  and  the 
money  counts  wei«  added.  The  answer  denied  the  plaintiff's 
acQoimt,  and  set  up  an  off-set  fbr  services  as  constable^  money, 
work  and  labor,  &c.  The  cause  was  tried  by  a  jury.  Svidenoe 
WW  ^ven  by  bo^  parties  tending  to  prove  their  respectm  a»> 
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counts.  The  defendant  then  introduced  a  docket  kept  by  Calvin 
L.  Parker,  and  proved  that  it  was  his  docket ;  that  at  the  time, 
Ac,  he  was  a  justice,  and  that  he  was  dead.  The  defendant 
then  offered  to  prove,  by  entries  made  by  Parker  in  his  docket, 
the  service  of  a  large  number  of  summonses  by  the  defendant, 
for  the  plaintiff,  and  from  the  same  entries  the  amount  of  fees 
the'  defendant  was  entitled  to  recover  from  the  plaintiff  as  a  set- 
off in  this  case.  This  evidence  was  objected  to  by  the  plaintiff's 
eounsel  on  the  grounds,  1.  That  the  docket  was  not  evidence 
that  the  defendant  served  the  siynmonses.  Or  did  the  other  busi- 
ness mentioned  therein.  2.  That  if  it  was  evidence  of  the  ser- 
vice, it  was  not  evidence  of  the  amount  of  fees  he  was  entitled 
to  riecover  from  the  plaintiff.  The  plaintiff's  objections  were 
overruled  and  the  docket  allowed  as  evidence  to  prove  the  de- 
fendant's services,  and  the  amount  of  his  fees.  The  witness, 
Norton,  then,  after  examining  the  docket,  said  he  found  that  the 
defendant  had  served  summonses  for  the  plaintiff  to  the  amount 
of  $22,98,  as  appeared  by  entries  therein.  Other  evidence  was 
given,  and  the  verdict  was  for  the  defendant  for  $3,03  damages, 
on  which  the  justice  gave  judgment  with  costs.  The  plaintiff 
appealed  to  the  county  court,  and  the  county  judge  certified  that 
he  was  counsel,  &c. 

X  A.  Perinej  for  the  appellant. 

Wm.  H.  Brow%  for  the  respondent. 

By  the  Courts  Willard,  P.  J.  The  only  question  in  the 
case  is  whether  the  docket  of  the  deceased  justice,  Parker,  was 
evidence  to  prove  the  defendatit's  services  as  constable,  rendered 
for  the  plaintiff,  and  their  amount. 

The  justice  is  required,  by  law,  (2  R.  S.  268,  §  248,)  to  keep 
a  docket,  in  which  he  shall  enter  certain  things,  among  which 
the  name  of  the  constable  who  served  the  process,  and  his  fees, 
are  not  mentioned.  He  is  required  to  state  therein  to  what 
OQBstable  he  issued  the  execution.  By  a  subsequent  section,  he 
18  alkired,  in  addition  to  the  above,  to  enter  any  other  proeeed- 

VoL.  XV.  4 
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ingp  in  the  cause  which  he  shall  think  useful  to  enter  in  such 
book. 

The  facts  which  the  justice  is  required  to  enter  are  doubtless 
evidence  between  the  same  parties ;  but  even  these  cannot  be 
binding  upon  strangers.  {See  ComeU  v.  MouUon,  8  Denio,  12.) 
In  the  last  mentioned  case  it  was  held  that  the  return  of  the 
justice  was  not  evidence  of  the  time  when  the  summons. was 
delivered  to  the  constable.  (  Wolfe  v.  Washburn^  6  Cowen^  261. 
Ciywm  ^  HUTs  Notes,  820-6,  1105-9.)  The  docket  of  the 
deceased  justice  was  doubtless  evidence  to  prove  that  a  judg- 
ment had  been  rendered  between  these  parties,  but  it  was  not 
evidence  to  prove  what  constable  served  the  summons,  nor  the 
amount  of  his  fees.  With  respect  to  that  matter  it  was  res  in- 
ter fUiQS  jocta. 

The  respondent  insists  that  the  objections  were  too  g^ieral. 
It  appears  to  me  they  were  sufficiently  specific,  and  were  well 
taken. 

Judgment  of  the  justice  reversed. 

[ScnnuBCT^DT  OiBMBaAL  I«aic,  JaniiAry  8, 1S68.  WUlard,  Hand,  Cody  and 
C.JU  Alkiij  JwAicM.] 


Stewart  vs.  Howard. 

The  bail  required  by  Bectioii  187  of  the  code,  is  the  substitute  for  special  ball 

under  the  former  practice; 
A  person  not  liable  to  arrest  in  a  civil  suit  waives  his  privilege  by  putting  in 

baU. 
He  win  also  waive  his  prtvilege  by  giving  notice,  by  his  attoney,  of  retainer 

in  the  cause,  and  demanding  a  copy  of  the  complaint 
If  a  defendant  wishes  to  pneserve  his  eight  to  move  to  discharge  the  arrest, 

on  the  ground  of  his  exemption,  his  attorney  should  appear  ipeciaUf, 
A  defendant,  after  having  appeared  in  the  action,  by  putting  in  bail  without 

ol4ectioii,«simet,  In  the  absence  of  fraud  or  imposition,  be  permitted  to 

cAjaet  ttiat  theaOdavit  en  which  the  order  of  arrest  was  made  was  InsoiB- 

ctoi  $faA  djBftotive. 
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'  T&is  was  an  appeal  from  bo  much  of  the  order  granted  by 
Justice  Hand,  at  the  Saratoga  special  term,  in  June,  1852,  as 

'denied  the  defendant's  motion  to  vacate  the  order  of  arrest 
granted  by  Jnstice  Harris,  in  this  action,  and  to  discharge  the 
defendant  out  of  custody,  dtc. 

JR  F.  Agan^  for  the  plaintiff. 

O.  P.  Thompson,  for  the  defendant. 

• 
'  By  ike  Court,  Willard,  P.  J.  The  first  ground  of  appeal 
is,  that  the  judge  should  havd  discharged  the  defendant  out 
of  eilstody,  on  account  of  his  being  privileged  as  a  witness,  at 
the  time  of  the  arrest.  It  appears  by  the  papers  on  the  part 
of  the  motion,  that  at  the  time  of  the  arrest,  the  defendant  was 
actually  under  examination  as  a  witness  in  a  cause  depending  in 
this  court,  before  B.  W.  Judson^  a  commissioner  to  whom  a  com- 
mission had  been  issued  to  take  said  examination,  and  that  he 
had  been  regularly  subpoenaed  for  that  purpose.  The  exemp- 
tion from  arrest  is  claimed  under  2  R.  S.  402,  i  51.  The  an- 
swer to  this  part  of  the  motion  is,  that  the  defendant  at  the  time 
he  was  arrested,  did  not  assert  any  privilege  as  a  witness,  nor 
did  the  sheriff  know  or  suspect  that  he  was  privileged.  The 
defendant,  without  objection,  gave  bail  to  the  sheriff,  who  justi- 
fied, and  the  sheriff  thereupon  discharged  him  out  of  custody, 
and  he  returned  to  Canada,  where  he  now  resides.  The  arrest 
took  place  on  the  1st  of  April,  1852.  The  bail  was  given  the 
same  day,  and  it  became  perfected.  On  the  18th  of  April,  the 
defendant's  attorney  gave  a  notice  of  retainer,  and  demanded  a 
copy  of  the  complaint. 

The  defendant  waived  his  privilege  from  arrest  by  putting  in 
bail.  The  bail  required  by  section  187  of  the  code,  is  the  sab- 
stitnte  for  special  bail  under  the  former  practice.  Had  he 
claimed  his  privilege,  the  officer  before  whom  he  was  under  ex- 
amination had  power  to  discharge  him  out  of  custody.  (2  R.  S. 
402,  i  52.)  The  defendant  also  waived  his  privilege  by  giving 
notice  by  his  attorney  of  retainer  in  the  cause,  and  demanding  a 
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copy  of  the  complaint.  If  he  wished  to  preserve  his  right  to 
move  to  discharge  the  arrest,  the  attorney  should  have  appeared 
specially.  Notice  of  retainer  generally,  is,  by  rule  7th,  an  ap- 
pearance in  the  cause.  The  cases  showing  that  the  defendant: 
waived  his  privilege,  are  collected  by  Graham^  in  the  third  edi- 
tion of  his  Practice,  550.  [And  see  Webb  v.  Mott,  6  Hino.  439, 
and  the  cases  collected  by  Crippen,  J,) 

The  next  objection  is,  that  the  affidavit  on  which  the  order  of 
arrest  was  made  was  insufficient  and  defective^  It  is  a  conclu- 
sive answer  to  this  objection,  that  the  defendant  has  appeared 
in  the  action  by  putting  in  bail  without  objection.  In  the  ab^ 
sence  of  any  fraud  or  imposition  he  cannot  be  permitted  now  to 
raise  this  objection.  {Qrahamis  Pr.  550,  Zd  ed.)  But  I  think 
the  affidavit  was  sufficient  to  justify  the  granting  of  the  order* 
In  every  aspect  in  which  the  case  has  been  presented,  it  ap« 
pears  to  me  that  the  ord^r  appealed  from  is  right,  and  should 
be  affirmed. 

Order  of  the  special  term  affirmed,  with  ten  dollars  costs. 

[ScHCNECTADT  GENERAL  Term,  JaDQEiy  8, 1853.  WiUord,  Band,  Cody  and 
p,  L,  AUeUt  Juf  tice«.} 
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When  Che  object  of  an  appeal  is  to  qnesUon  the  flnding  of  a  referee  upon  the 
fkctfl,  the  caae  is  ADalogous  to  a  motion  under  the  former  practice  to  set 
aside  the  report  of  referees  as  agamst  OTidence. 

The  court  will  not  disturb  the  finding  of  referees,  any  more  than  the  verdici 
of  a  juryi  on  a  difference  of  opinion  upon  the  weight  of  evidence. 

But  if  there  is  an  absence  of  evidence,  or  so  great  a  preponderance  of  evi- 
dence against  the  finding,  as  to  indicate  prejudice,  partiality  or  corruption, 

.  the  court  will  interfere. 

In  this  state,  a  negotiable  promissory  note  is  not  prima  facie  payment  of  a  pre« 
existing  debt. 

The  promissory  negotiable  note  of  a  feme  covert  is  absolutely  void.  And 
-  turning  out  such  a  note  to  secure  the  payment  of  a  sam  agreed  to  be  yM,  ia 
not  a  perftnrmance  ofHhe  agreemenl 
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This  was  an  appeal  from  a  judgment  rendered  on  the  report 
df  a  referee,  for  the  plaintiff,  against  the  defendant  As  the 
whole  claim  of  the  plaintiff  was  withdrawn,  when  the  case  was 
finally  submitted  to  the  referee,  except  the  issue  on  the  second 
count  of  the  complaint,  no  more  of  the  pleadings  and  evidence 
will  be  stated  than  what  was  material  to  the  issue  decided.  The 
complaint  stated  that  while  an  action  was  podding  in  the  su^ 
preme  court,  in  which  the  now  plaintiff  and  defendant  were 
joint  plaintiffs,  against  Low,  sheriff  of  Saratoga,  for  taking  a 
quantity  of  lumber  and  logs,  claimed  by  the  plaintiffs  in  that 
suit,  by  virtue  of  judgments  and  executions  against  Alfred  Van-, 
steenburgh,  a  son-in4aw  of  Hofiman,  it  was  agreed  between  the 
now  defendant  and  jxow  plaintiff^  that  if  the  present  plaintiff 
would  consent  to  discontinue  that  suit  against  the  sheriff,  and 
give  up  that  cause  of  action,  the  now  defendant  would  give  him 
$50.  The  plaintiff  consented  thereto,  and  discontinued  the  ac- 
tion, &c.  The  answer  in  the  first  place  denied  the  said  agree- 
ment ;  and  2d.  It  admitted  the  agreement,  and  stated  that  Sally 
Ann  Yansteenburgh,  the  wife  of  Alfred  Vansteenburgh,  and 
daughter  of  the  now  defendant,  gave  her  promissory  note  for  the 
fifty  dollars,  which  the  plaintiff  received  in  full  satisfaction  ; 
that  the  plaintiff  afterwards  sold  and  transferred  that  note,  d:;c. 

The  reply  first  denied  that  the  note  of  Sally  Ann  was  received 
in  satisfaction  of  the  plaintiff's  demand ;  and  2d.  Admitted  that 
the  plaintiff  transferred  the  note ;  that  it  was  sued  by  the  trans- 
ferree,  who  was  defeated  in  the  action  by  the  coverture  of  Sally 
Ann,  whereupon  the  plaintiff  took  back  the  note  and  proposed  to 
give  it  up  to  be  canceled. 

Under  an  order  of  the  court  requiring  him  to  report  the  facts 
found  by  him,  and  the  conclusions  of  law,  the  refereci  on  the  4th 
June,  1852,  made  a  supplementary  report,  in  which  he  found 
that  in  the  year  1850,  the  plaintiff  and  defendant  herein  owned 
together  a  quantity  of  saw  logs ;  that  there  were  judgments 
against  one  Alfred  Yansteenburgh,  a  son-in-law  of  the  defend- 
ant, OB  which  executions  were  issued  tg  the  sheriff  of  Saratoga, 
who  by  virtue  thereof,  levied  upon  and  sold  said  logs ;  that  the 
plaintiff  and  defendant  commenced  two  suits  jointly  against  the 
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sheriff  therefor.  During  the  pendency  of  these  ibOtiemd,  Alfred 
Yansteenhnrgh  iras  the  agent  of  the  now  defendant,  and  had 
full  power  to  settle  said  suits.  The  defendant,  by  his  agent, 
proposed  to  give  the  plaintiff  fifty  dollars  for  the  plaintiff's  in* 
terest  in  said  logs,  if  he  irould  refinqnish  bis  interest  therein 
and  consent  to  a  settlement  of  the  suits;  and  it  was  pro«> 
posed  to  give  the  individual  note  of  Sally  Vansteenburgh  to 
secure  the  fifty  doUars,  which  was  agreed  to  by  the  plaintifl| 
and  was  done  accordingly.  That  this  arrangement  was  made 
by  said  Alfred  as  the  authorized  agent  of  Hofiman,  who  knew 
of  the  settlement,  and  made  no  objection  to  it.  That  the  said 
Sally  was  at  the  time  a  married  woman,  then  being  the  wife  of 
said  Alfred ;  she  had  no  separate  property.  That  the  note  was 
given  on  time,  and  when  it  became  due,  payment  was  demanded  and 
refused,  on  the  ground  of  the  coverture  of  the  maker.  That  the 
note  was  not  received  by  the  plaintiff  under  an  express  agreement 
to  be  received  in  payment.  The  note  in  question  was  delivered 
up  on  the  trial,  by  the  plaintiff,  to  the  referee,  to  be  canceled. 
The  referee  found  the  following  conclusions  of  law  upon  the 
foregoing  facts.  1.  That  the  note  of  Sally  Ann  Vansteenburgh, 
she  being  a  married  woman,  was  void.  2«  That  the  note  was 
no  payment  of  the  fifty  dollars  agreed  to  be  paid  by  the  defend-< 
ant  to  the  plsdntiff,  and  therefore  he  was  liable  to  pay  the  same. 
The  referee  tiierefore  found  for  the  plaintiff  ^54,99,  for  whidi* 
amount  judgment  was  given. 

A  case  purporting  to  contain  the  evidence  before  the  referee, 
was  made  part  of  the  record.  There  was  no  bill  of  esceeptions. 
The  defendant  appealed  to  this  court  in  July,  1852. 

Meeker  ^  Brown^  for.  the  appellant 

J,  W.  Culver^  for  the  respondent. 

By  the  Court,  Willard,  P.  J.  The  appellant's  counsel  de 
not  controvert  the '  ccttclusions  of  law,  which  the-  referee  de- 
duces from  the  facts  found  by  him.  All  their  points  are  intended 
solely  to  question  the  facts  found  from  the  evidence.    They  in^ 
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,ti9t  that  the  testimony  did  not  Authorize  the  referee  to  find  the 
fiiot8  as  ho  has  stated  them,  but  on  the  oontrary  that  he  ought 
to  ha^e  found  th«t  the  note  was  receired  in  payment ;  that  the 
^d  Sally  Ann  had  separate  property ;  and  that  the  note  was 
4U>t  Toid.  The  oede  of  1852,  probably  allows  the  appellants  to 
laise  these  questions  on  appeal ;  (jee  §  848,  ^f  Code  of  1852 ;) 
and  perhaps  also  he  oould  have  done  so  under  the  code  of  1851. 
When  the  object  of  the  appeal  is  to  question  the  finding  of  the 
referee  upon  the  £sots,  the  ease  becomes  analogous  to  a  motion 
under  the  former  practice,  to  set  aside  the  report  of  refereeii  as 
against  evidence.  It  has  been  well  settled  for  a  long  series  of 
years,  that  the  court  will  not  disturb  the  finding  of  referees,  any 
waofte  than  the  verdict  of  a  jury,  on  a  difference  of  opinion  on  the 
weight  of  evidence.  If  there  is  an  absence  .of  evidence,  or  so 
great  a  preponderance  of  evidence  against  the  finding  as  to  indi- 
cate prejudice,  partiality  or  corruption,  the  court  will  interfere. 
The  following  are  some  of  the  recent  cases  on  the  subject. 
(Green  v.  Brown^  3  Boirh  S.  C.  Rep.  119.  QucuJcefibzish  v. 
SMe,  5  Id.  469.  JEatm  v.  Benton,  2  BiU,  576.  8  M.  2S6. 
2  Wend.  856.) 

On  the  terms  of  the  contract,  and  on  the  question  whether 
the  note  was  received  in  payment,  the  testimony  was,  to  a  cer- 
tain extent^  conflicting.  But  I  think  the  referee  has  found  ao* 
cording  to  the  weight  of  the  evidence.  The  probabilities,  too,  are 
all  on  that  side  of  the  question.  In  this  state  a  promissory  ne- 
gotiable note  is  not  prima  facie  payment  of  a  pre-existing  debt. 
{Burdick  v.  Green,  15  John.  fMtJ.  Hughes  v.  Wheeler,  8  Cowen, 
77.  Conro  v.  Port  Henry  Co.,  12  Barb.  27.)  If  its  loss  is 
accounted  for,  or  it  is  produced  and  surrendered  at  the  trial,  the 
party  may  recover  upon  the  original  consideration.  He  has  no 
legal  presumption  to  repel,  and  the  onus  is  cast  upon  the  party 
insisting  on  payment,  to  prove  an  agreement  to  receive  it  in 
satisfaction.  In  this  case  the  defendant  failed  to  prove  suioh 
agreement. 

The  promissory  negotiable  note  of  a  feme  covert  is  abselutdy 
void.  This  is  a  plain  elementary  principle  which  needs  no 
aathorily  to  support  it.    [Ghitty  on  BiUs,  24,  Barbour^i  ed. 
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MarshaU  y,  Rutter,  8  7\  R,  546.  Reeoe's  Dam.  Rd.  98. 
Conde  V.  Shepherd^  4  How.  Pr.  Rep.  76.) 

The  defendant^  having  agreed,  upon  inivadequateconsideration, 
to  pay  the  plaintiff  fifty  dollars,  and  having  failed  to  do  so,  ex- 
cept by  a  promissory  note  which  was  void,  and  which  has  been 
given  up  to  him,  is  legally  as  well  as  honorably  bound  to  fulfill 
that  promise.  The  referee  decided  right  in  holding  him  to  his 
engagement. 

The  judgment  of  the  referee  must  be  afSrmed. 

[ScBBNECTADT  GfiNBRAL  Tbrm,  Jaiioaiy  8, 1868.  WiUard,  Hand,  Cody  aod 
C.  L.  Allen,  JastiooB.] 


I  iftb  ael  Hall  vs.  Southmayd. 

I80>P828| 

Where  a  complaint  stated,  in  substance,  that  the  defendant  was  indebted  to 
the  plaintiff  in  the  snm  of  S800,  ibr  the  use  and  occupation  of  certain  lands 
therein  described,  being  the  property  of  the  plaintiff,  for  and  during  a  spe- 
dfied  period,  for  which  the  plaintiff  claimed  8800;  Bdd,  bad  on  demurrer. 

An  action  for  use  and  occupation  is  founded  on  contract,  express  or  implied^ 
and  lies  only  when  the  relation  of  landlord  and  tenant  exists. 

B  sums  that  the  fonns  of  the  common  counts  in  the  former  action  of  indebi- 
tatus assumpsit  are  allowed  under  the  code,  particularly  if  changed  so  av 
to  state  the  cause  of  indebtedness,  by  direct  averments. 

The  mode  of  pleading  fkcts  discussed. 

A  complaint  which  merely  alleges  that  the  defendant  Is  indebted  to  the 
plaintiff  in  a  certain  sum,  is  not  sufficient. 

Demurrer  to  complaint.  The  complaint  was  as  follows: 
''The  complaint  of  the  plaintiff  shows  to  the  court,  that  the  de- 
fendant is  indebted  to  the  pluntiff  in  this  action,  in  the  sum  of 
three  hundred  dollars  and  interest  thereon,  from  and  after  the  16th 
daj  of  May,  in  year  1847,  for  the  use  and  occupation  of  certain 
lands  and  tenements,  being  the  property  of  the  said  plaintiff," 
(describing  them,)  "for  and  during  the  following  years,  to  wit, 
commencing  on  or  about  the  month  of  May,  in  the  year  1841, 
and  including  the  remainder  of  the  year  1841,  and  the  years 
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184'A  1848, 1844, 1845, 1846,  and  until  the  16th  day  of  May, 
1847,  being  about  six  years  in  all,  for  which  the  plaintiff  claims 
the  said  sum  of  three  hundred  dollars  with  the  interest  thereon 
as  aforesaid,  for  which  principal  sum  and  interest,  the  plaintiff 
demands  judgment  against  the  said  defendant." 

To  this  complaint  the  defendant  demurred,  specifying  the  fol- 
lowing causes  of  demurrer :  *'  Ist.  It  does  not  state  facts,  but 
matter  of  law.  2d.  It  does  not  set  up  any  promise,  express  or 
implied,  on  the  part  of  defendant.  8d.  It  does  not  show  that 
defendant  oyer  occupied  the  plaintiff's  premises.  4th.  It  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action." 

B.  ^  A.  Pond,  for  the  defendant 

R.  C.  Chase,  for  the  plaintiff. 

Hand,  J.  It  is  not  sufficient  to  allege  that  the  defendant  is 
indebted  to  the  plaintiff  in  a  certain  amount.  (  Wilson  v.  McHurd, 
MS,  HaU  v.  Southmayd,  MS.  Cody,  J.)  The  cause  of 
the  debt  must  be  stated.  {Bailey  v.  Freemen,  4  John.  280. 
Woodford  v.  Deacon,  Cro,  Jac.  206.  Buckingham  v.  Cos- 
iendine.  Id.  214.  Mayor  v.  Harre,  Id.  642.  1  Yin.  342. 
1  Chiity's  PL  800.)  Whether  a  statement  of  the  cause  of  ac- 
tion substantially  in  the  form  of  the  common  counts  in  indebil- 
atfis  assumpsit,  is  now  a  proper  mode  of  pleading,  seems  not  to 
be  fully  settled.  {Garvey  v.  Fowler,  4  Sandf.  R.  665.  And 
see  Eno  v.  Woodworth,  4  Comst.  253,  Bronson,  J. ;  Oletmy 
V.  Hitchins,  4  Ono.  R.  98 ;  McMurray  v.  Gifford,  5  Id.  14 ; 
Van  Santvoord?s  Plead.  150,  et  seq.)  The  facts  no  doubt  must 
be  stated.  Is  it  sufficient  under  the  code,  if  stated  in  the  form 
of  the  common  counts  in  assumpsit? 

In  a  great  many  cases,  where  a  legal  obligation  exists,  the 
law  will  imply  a  promise.  This  has  been  stated  to  be  an  infer- 
ence or  conclusion  of  law  from  the  legal  liability.  {GoukPs 
PL  830.)  But  the  learned  reporter  of  Kinder  v.  Paris,  (2  H. 
BL  562,  n,)  says,  that  from  the  antecedent  debt  or  duty,  the 
law  presumes  the  defendant  did  in  fact  promise  to  pay.    And 
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.Lord  Holt  is  reported  to  have  said,  there  was  no  snch  thing  as  a 
promise  in  law.  {Parkins  v.  WoUaston^  6  Mod.  181.)  A  sale 
of  goods,  or  loan  of  money,  from  their  nature,  necessarily  im- 
port a  promise,  and  a  consideration ;  a  mutual  contrHcf .  {See 
notes  to  Osborne  v.  Rogers^  1  Saund.  R,  264,  Qth  ed. ;  Victor 
V.  Davies,  IM.^W.  758 ;  Emery  v.  FeU,  2  T.  R.  28 ;  Olenny 
V.  HitchinSi  4  How.  98.)  But  in  those  cases  ifa  which  the 
promise  ia  implied  merely  from  the  legal  liability,  may  the 
pleader  omit  aU  allegation  of  promise  ?  Would  not  that  be  very 
little  more  than  pleading  the  eyidence  ?  Is  not  the  promise  a 
necessary  fact?  A.  has  performed  labor  for  B.,  without  any  ex- 
press contract  or  promise  to  pay,  but  under  circumstances  that 
may  authorize  a  jury  to  presume  a  promise ;  is  no  prdmifee  to  be 
alleged  ?  If  put  upon  the  ground  of  an  implied  promise,  the 
law  makes  no  distinction,  in  pleading,  between  an  express  and  an 
implied  contract.  {Kinder  v.  Paris,  2  H.  Bl.  568,  n.  Chiity 
on  Cont.  19.)  And  can  the  jury  find  there  Was  a  contract,  if 
none  is  alleged  ?  In  a  suit  for  articles  furnished  to  the  wife, 
may  the  pleader  merely  state  the  facts  from  which  he  contends 
the  law  will  imply  assent  or  authority  ?  Or  if  furnished  to  a 
wife  who  had  been  expelled  his  house,  by  the  husband,  with- 
out cause,  is  the  suit  no  longer  on  a  contract  1  In  the  great 
number  of  cases  in  which  presumptions  of  law  or  fact  arise 
upon  the  evidence  of  other  facts  and  circumstances,  are  the 
latter  alone  to  be  pleaded?  For  example ;  if  the  existeilce  of 
insanity  is  relied  upon  to  impeach  a  deed  given  in  1858,  is  it 
sufiScient  to  allege  that  the  grantor  was  insane  in  1850,  and 
rely  upon  the  maxim,  semel  furibundus  semper  ftiribundus 
presumitur ;  and  can  the  jury,  upon  such  pleading,  find  the 
deed  void?  Or,  if  they  find  insanity  in  1850,  can  the  court, 
upon  this  presumption  of  law,  adjudge  it  void?  So  with  pre- 
sumptions of  fact,  would  it  be  approved  pleading,  if  the  defend- 
ant in  ejectment  should  simply  answer  that  the  plaintiff  and 
defendant  were  tenants  in  common,  and  the  latter  ousted  the 
former  more  than  twenty  years  before  suit,  and  has  had  exch- 
sive  use  ever  since^  Could  he  aiA:  the  jury  to  find  a  convey- 
anoe,  and  have  judgment  upoi^  proof  of  thig  plea  ?    Shonild  l0 . 
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liot  deay  the  plfdntiff '0  title ;  or  set  up  title  in,  or  conveyance 
to  himself;  qr  insist  upon  adverse  possession  for  twenty  years ; 
and  not  inerely  detail  the  facts  or  evidence  from  which  a  con^ 
veysknep  ms^y  he  presumed?  I  am  aware  of  the  diversity  of 
o|)inion  existing  on  the  suhject  of  pleading  facts  according  to 
their  legal  effect.  ( Van  Sant.  PL  146, 161,  286-  WhU.  Pr. 
1£^8,  e^  aeq.]  Jn  causes  not  to  be  tried  by  a  jury,  and  especially 
those  purely  equitable,  a  reasonable  liberality  in  the  mailner  of 
statiiig  facts  inay  b^  admisSible.  And  in  many  other  cases,  it 
may  be  also  proper  to  pet  out  written  contracts,  &c.  But  it  is 
admitted  that  facts,,  and.  not  evidence,  must  be  pleaded.  And 
where  ^  triftl  by  jury  is  a  matter  of  right,  and  particularly  if 
the  si^lqect  matter  of  the  pleading  is  not  a  written  instrument, 
I  £^ur  f^pf  e  will  be  difficulty  in  forming  proper  issues  for  trial, 
unless,  as  a  general  rule,  facts  are  pleaded  according  to  their 
legal  effect,  ff  all  notion  of  an  implied  promise  is  to  be  dis- 
pardjed,.  and  that  class  of  cases  can  be  and  are  hereafter  to 
he  put  ^pon  pome  dogmatical  principle  of  legal  liability,  it  will 
be  found  tht^f  the  change  in  our  system  is  not  confined  to  the 
remedy.  ]Sut  if  from  the  facts  intended  to  be  proved,  it  may 
]>e  .presumed  tibait  the  defendant  did  promise^  it  seems  to  me, 
^  promise  should  be  pt^ted.  The  averment  is  not  a  fiction 
of  pleading,  but  a  statement  of  a  fact,  which  may  be  proved  by 
igre^mnpt^p^fis  pf  fa^t  arising  from  other  circumstances  shown  on 
the  trial. 

Tlf^  (Sq4^  h^fi  %lK)^she4  "  all  the  forms  of  pleading  heretofore 
existing,''  but  has  not  forbidden  the  use  of  the  same  language^ 
when  it  best  ^ves  a  plain  and  concise  statement  of  the  facts 
Qoodstituting  the  cause  of  action.  If  all  the  cases  of  executed 
contracts,  and  of  implied  promises,  are  to  be  placed  upon  the 
same  footing  as  open  and  executory  contracts,  the  code  has  re* 
vived  a  great  deal  of  special  pleading..  If  the  common  counts 
are  yet  allowed,  it  is  a  different  question  whether  the  plaintiff 
can  prove  every  cause  of  action  under  them,  that  might  have 
been  proved  in  assumpsit. 

.  These  forms  obtained  sanction,  when  great  attention  was  paid 
•  to  logical  pleading)  and  maintained  their  place  for  a  long 
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period.  (1  Sound:  R.  269,  n.  a,  2.  2  Stra.  988.  1  CkUty^s 
PL  300.)  However,  I  have  some  doubt  whether,  under  the  code, 
the  cau^e  of  indebtedness  should  not  be  more  directly  stated 
than  in  the  old  forms.  With  perhaps  this  exception,  I  think  it 
is  competent  for  the  plaintiff,  in  a  proper  case,  to  use,  in  sub* 
stance,  this  mode  of  stating  his  cause  of  action. 

And  the  common  count  in  assumpsit  was  applicable  to  use 
and  occupation.  ( Wilkins  v.  Win^'oiej  6  T.  JR.  62.  Stroud 
V.  Rogers,  Id.  note.  King  v.  Eraser,  6  East,  848.  1  Saand. 
R.  203,  n.  c.)  But  this  complaint  does  not  state  a  cause  of 
action,  even  under  those  counts.  An  action  for  use  and  occa* 
pation  is  founded  upon  contract,  express  or  implied,  and  lies  only 
where  the  relation  of  landlord  and  tenant  exists.  (CSrcwtDefi  v* 
Crane,  7  Barb.  208.  Bancroft  v.  WardweU,  18  John.  489. 
Osgood  V.  Dewey,  Id.  240.  Smith  v.  Stewart,  6  Id.  46. 
1  Wend.  184.  ChUty  on  Cofii.  881.  Taylor,  L.^T.i  686. 
1  R.  S.  748.)  Title  in  the  plaintiff,  and  use  and  occupation  by 
the  defendant,  are  not  enough.  For  certain  purposes,  the  occu^ 
pation  of  land  is  deemed  to  be  under  and  in  subordination  to  the 
legal  title.  (2  R.  S.  298.)  But  it  does  not  appear  by  this 
complaint  that  the  defendant  held  under  the  plaintiff.  All  the 
facts  stated  may  be  true,  and  there  be  no  relation  of  landlord 
and  tenant.    The  demurrer  is  sufficient  in  form. 

There  must  be  judgment  for  the  defendant,  with  leave  to  amend 
on  the  usual  terms. 

Judgment  for  defendant 

[EsiEZ  Special  TerMi  Jannaiy  8, 1858.    Band,  Justice.] 
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Where  the  land  of  an  individual  was  regularly  taken  by  the  Hudson  River 
RaHread  Company,  under  the  special  provisions  of  its  charter,  which  was 
granted  in  1846,  and  amended  in  1848 ;  five  commissioners  having  been 
appointed  by  the  supreme  court,  in  August,  ISSO,  by  whom  the  damages 
of  the  owner  were  appraised,  and  all  the  steps  necessary  to  perfect  the  title 
of  the  company,  according  to  the  provisions  of  its  charter,  were  duly  taken ; 
ffddf  that  the  title  to  the  land  was  vested  in  the  company,  and  that  the 
proceedings  to  obtain  such  titte  were  not  required  to  be  under  the  general 
railroad  act  of  April  2, 1850,  that  act  prescribing  a  different  mode  of  pro- 
oeedhog  from  that  specified  in  the  charter  of  the  company. 
.  Bdd  also,  that  the  provisions  of  the  general  railroad  act  are  "  inconsistent" 
with  the  charter  of  the  Hudson  River  Railroad  Company. 

The  supreme  court  has  no  jurisdiction  to  supervise  or  correct  the  doingH  of 
oommlssioners  appointed  to  ascertain  the  damages  sustained  by  the  owners 
of  land  taken  for  railroad  purposes,  unless  it  is  specially  conferred  by  stat- 
ute. And  the  statute  has  conferred  no  power  on  the  court  to  entertain  a 
motion  to  set  aside  such  proceedings. 

And  if  the  court  makes  an  order,  at  a  special  term,  setting  aside  and  vacating 
the  certificate  of  assessment,  and  the  rule  entered  thereon,  such  order  is  a 
nullity;  and  being  wholly  void,  it  may  be  impeached  collaterally. 

Demurrer  to  reply.  The  complaint  alleged  that  on  the  1st 
day  of  October,  1850,  and  on  divers  other  days  and  times  be- 
tween that  day  and  the  day  of  the  commencement  of  this  action, 
at  the  town  of  Greenbnsh,  in  the  county  of  Rensselaer,  the  de* 
fendants,  without  leave,  and  wrongfully,  entered  into  and  upon 
the  farm  and  premises  of  which  the  plaintiff  then  was  the  owner, 
and  of  which,  before  said  trespasses  by  said  defendants,  she  was" 
possessed,  situated  in  the  town  of  Greenbush,  and  particularly 
described  in  the  complaint,  and  then  and  there  broke  up  the 
ground  on  a  part  or  strip  of  said  farm,  about  fifteen  rods  wide 
and  about  sixty-five  rods  in  length,  northerly  and  southerly 
through  the  center,  or  about  the  center,  of  said  farm,  and  graded 
the  said  ^trip  or  part  of  said  farm  for  the  railroad  of  the  defend- 
ants, and  thereby  rendered  the  same  entirely  unfit  and  useless 
to  the  plaintiff  for  farming  purposes,  or  any  other  purpose,  and 
during  all  the  time  aforesaid  hindered  and  prevented  the  plain- 
tiff from  any  benefit,  use  or  enjoyment  thereof,  and  greatly 
damaged  and  injured  the  land  of  the  plaintiff  adjoining  thereto. 
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to  the  damage  of  the  plaintiff  of  ten  thousand  dollars ;  for  whicb 
sum  she  asked  judgment  against  the  defendants. 

The  defendants,  in  their  answer,  alleged  t}iat  they  were  a  body< 
corporate,  duly  created  under  and  in  pursuance  of  the  following 
acts  of  the  legislature  of  the  state  of  New-Tork,  namely,  the  act 
passed  May  12th,  1846,  entitled  "  An  act  to  authorize  the  con- 
struction of  a  railroad  from  New-Tork  to  Albany;''  the  act 
passed  March  20th,  1847,  entitled  "  An  act  to  amend  an  act  en- 
titled an  act  to  authorize  the  construction  of  a  railroad  from 
New-York  to  Albany,  passed  May  12th,  1846  f  the  act  passed 
February  10th,  1848,  entitled  "  An  act  further  to  amend  an  act 
to  authorize  the  construction  of  a  railroad  from  New-Tork  to 
Albany,  passed  May  12, 1846 ;"  and  the  act  passed  February  5, 
1850,  entitled  '^  An  act  further  to  amend  an  act  to  authorize  the 
construction  of  a  railroad  from  New-Tork  to  Albany,  passed 
May  12th,  1846."  That  they  were  informed  and  believed  that 
that  certain  piece  of  land  lying  in  the  town  of  Greenbush,  in  the 
county  of  Rensselaer,  distinguished  on  a  certain  map  annexed 
to  the  petition  hereinafter  mentioned  by  the  number  88,  (eighty- 
three,)  was  required  to  be  taken  for  the  construction  and  main- 
tenance of  the  defendants'  railroad,  in  said  acts  mentioned,  and 
the  convenient  accommodations  appertaining  to  the  same ;  and 
thereupon  the  defendants,  on  the  first  Monday  of  August,  1850^ 
presented  a  petition  to  the  supreme  court  of  the  state  of  New- 
Tork,  signed  by  John  Thompson,  their  attorney,  describing  with 
convenient  certainty,  by  a  map  annexed  to  said  petition,  said 
piec^  of  land  so  required  to  be  taken,  setting  forth  the  nam^ 
and  residence  of  the  plaintiff,  as  the  owner  thereof,  and  only 
person  interested  therein,  and  praying  the  appointment  of  com- 
missioners to  ascertain  the  compensation  to  be  made  to  said 
plaintiff  for  such  taking,  which  petition  and  maps  were  filed  in 
the  clerk's  office  of  said  court ;  and  that  the  defendants,  with 
such  petition,  did  present  to  said  court  satisfactory  evidence  thai 
potice  of  such  intended  application,  and  of  the  time  and  place 
thereof,  had  been  given,  at  least  ten  days  previously,  to  the 
plaintiff  personally ;  and  the  said  court  did  hear  proofs  and  al- 
legations of  all  parties  touching  the  regularil^  of  said  proceed- 
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mgg,  «nd  on  the  5tli  day  of  August  aforesaid,  did,  by  an  entry 
in  its  minutes,  appoint  five  competent  and  disinterested  persons, 
to  frit,  James  Powers,  Henry  De  Lamater,  Lewis  W.  Young,- 
John  Gr.  Wilkin  and  William  Sidney  Smith,  to  be  such  commis- 
sioners, and  did  specify  in  such  entry  a  time  and  place  for  the 
first  meeting  of  such  commissioners,  and  the  said  cotnmissioners 
took  the  oath,  met,  heard  the  proofs  and  allegations  of  the  par- 
ties, viewed  the  premises,  and  thereafter,  without  fear,  fiivor  or 
partiality,  did  ascertain  the  compensation  proper  to  be  made 
to  the  owners  and  parties  interested  in  the  said  lands  so  to  be 
taken,  for  the  taking  thereof  as  aforesaid,  without  any  deduction 
or  allowance  oh  account  of  any  real  or  supposed  benefit  or  ad- 
vantage which  such  owners  or  parties  interested  might  derive 
from  the  construction  of  the  said  road,  as  follows :  to  said  plaintiff, 
Catharine  G.  Yisscher,  the  sum  of  two  thousand  and  seventy- 
five  dollars  and  forty  cents,  and  also  for  costs,  expenses  and 
counsel  fees,  twenty-eight  dollars,  amounting  together  to  two 
thousand  one  himdred  and  three  dollars  and  forty  cents,  and 
did,  on  the  fourteenth  day  of  September,  in  the  year  last  afore- 
said, make  and  subscribe,  and  afterwards  file  with  the  clerk  of 
the  said  court,  a  certificate  of  their  said  ascertainment  and  as- 
sessment, and  afterwards,  on  the  twenty-third  day  of  September, 
in  the  year  last  aforesaid,  the  defendants  deposited  the  last 
mentioned  sum  of  money  to  the  credit  of  the  said  plaintiff, 
Catharine  O.  Yisscher,  in  a  bank  for  that  purpose  approved  by 
the  said  court,  that  is  to  say,  the  Farmers'  and  Manufacturers' 
Bank  in  the  village  of  Poughkeepsie,  she  the  said  plaintiff  hav- 
ing previously,  and  after  the  subscribing  of  such  certificate  on 
tender  thereof  to  her  duly  made  by  the  defendants,  refused  to 
accept,  the  same  last  mentioned  sum  of  money,  or  any  part 
{hereof;  and  that  the  defendants  did  afterwards,  on  the  twenty- 
fourth  day  of  September,  in  the  year  last  aforesaid,  present  to 
the  said  court  such  certificate  and  due  proof  that  the  last  men- 
tioned sum  of  money  had  been  so  deposited  as  aforesaid,  and  the 
same  court  thereupon  on  the  last  named  day  made;  and  caused 
to  be  entered  in  its  minutes  a  rule,  describing  with  convenient 
accuracy  and  certainty  the  said  piece  of  land  so  required  to  be 
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taken,  such  asoertainment  of  compensation,  with  the  mode  of 
tnnking  it,  and  such  deposit  of  the  same  compensation  as  afore* 
.said,  which  rule  was  recorded  and  indexed  in  the  office  of  the 
clerk  of  the  county  of  Rensselaer,  in  like  manner  as  if  it  were  a 
deed  of  conveyance  from  the  plaintiff  to  the  defendants.  And 
the  defendants  alleged  that  all  and  singular  the  proceedings 
above  mentioned,  were  had  and  taken  pursuant  to,  and  in  con- 
formity with,  the  directions  of  the  act  above  referred  to,  passed 
February  10th,  1848. 

The  defendants  further  alleged,  that  as  they  were  informed 
and  believed,  the  piece  of  land  so  required  to  be  taken,  was  part 
and  paroel  of  the  premises  described  in  the  complaint,  and  the 
defendants  admitted  that  since  the  proceedings  above  mentioned 
they  had  accordingly  taken  such  piece  of  land  for  the  purpose 
of  constructing  and  maintaining  the  said  railroad,  as  stated  in 
the  petition ;  but  they  denied  that  they  had  entered  upon,  broke 
up,  graded  or  rendered  unfit  to  the  plaintiff,  for  farming  or  other 
purposes,  or  hindered  the  plaintiff  from  any  benefit,  use  or  en^ 
joyment  of,  or  greatly  damaged  or  injured  any  part  of  the  said 
premises  described  in  said  complaint,  except  as  above  expressly 
admitted.  That  the  defendants  had  no  knowledge  of  the  alle- 
gations in  that  behalf  in  the  complaint  contained,  to  form  a 
belief,  and  they  therefore  denied  that  the  plaintiff  was  or  is 
owner  in  fee,  or  otherwise,  of  the  real  property  in  the  complaint 
mentioned,  and  they  denied  the  damage  alleged. 

The  plaintiff,  in  her  reply  to  the  answer,  stated  and  averred, 
upon  information  and  belief,  that  if  any  such  proceedings  were 
had,  as  were  set  forth  in  said  answer,  the  same  were  irreg- 
ularly taken;  the  commissioners  appointed  did  not,  at  any 
time,  nor  did  either  of  them,  reside  in  the  county  of  Bensselaer, 
where  said  premises  are  situated,  nor  was  the  statute  of  this 
state,  passed  April  2, 1850,  entitled  "  An  act  to  authorize  the 
formation  of  railroad  corporations,  and  to  regulate  the  same," 
nor  were  any  of  its  provisions,  in  any  manner  compUed  with  by 
the  defendants,  in  their  alleged  proceedings  in  taking  or  getting 
title  to  said  land ;  she  further  stated  and  alleged,  upon  inform- 
ation and  belief,  that  said  alleged  certificate  of  assessment,  set 
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ferA  in  the  answer,  was  afterwards,  and  at  a  special  term  of 
tiiis  court,  held  at  the  coort  house  in  the  city  of  l^roy,  on  the 
tiard  Monday  of  October,  1850,  set  aside  and  vacated  by  this 
courts  as  was  also  the  alleged  order  or  rale  referred  to  in  said 
answer,  as  made  and  entered  on  the  24th  day  of  September,  1850 ; 
and  diat  the  same  were  so  set  aside  and  vacated  after  notice  to 
the  defendants,  and  proofs  and  argument  on  both  sides,  as  well 
by  the  defendants  as  by  the  plaintiff;  that  the  defendants  after- 
wards appealed  therefrom,  and  the  appeal  was  quashed,  and  the 
defendants  then  moved  to  vacate  the  order  of  this  court  made 
at  said  special  term  at  Troy,  and  after  argument  and  proof  on 
both  sides,  the  last  motion  was  denied ;  and  the  plaintiff  denied, 
upon  information  and  belief,  that  the  defendants  ever  had,  or 
had  at  the  commencement  of  this  suit,  any  title  or  right  to  said 
premises,  or  any  right  to  enter  thereon. 

The  defendants  demurred  to  the  reply,  and  specified  for  causes 
of  demurrer,  as  follows,  to  wit :  First.  To  that  part  of  said 
plaintiff's  reply  in  which  she  stated  that  '4f  any  such  proceed- 
ings were  had  as  are  set  forth  in  the  said  amended  answer,  that 
the  same  were  irregularly  taken ;  the  commissioners  appointed 
did  not,  nor  did  either  of  them,  reside  in  the  county  of  Rensse- 
laer, where  the  said  premises  are  situated ;  nor  was  the  statute 
of  this  state,  passed  April  2, 1850,  entitled  an  act  to  authorize 
the  formation  of  railroad  corporations,  and  to  regulate  the  same, 
not  were  any  of  its  provisions  in  any  manner  complied  with  by 
said  defendants,  in  their  alleged  proceedings  in  taking  or  getting 
title  to  said  knd ;"  because  they  alleged  that  the  provisions  of 
the  said  act  of  1850,  regulating  the  taking  and  acquiring  land 
for  the  construction  and  maintenance  of  railroads  by  voluntary 
associations,  incorporated  under  the  provisions  of  said  act,  were 
inoonsistent  with  the  provisions  of  the  defendants'  charter,  as 
granted  and  amended  by  the  acts  of  the  legislature  of  the  state 
of  New-York,  and  especially  with  the  provisions  of  the  act  passed 
February  10th,  1848,  entitled  "  An  act  further  to  amend  an  act 
to  iMitharise  the  construction  of  a  railroad  from  New-Tork'  to 
Albany,  passed  May  12, 1846,"  and  the  provisions  of  which  were 
in  WBEy.  respect  complied  with  by  defendants,  as  stated  in  their 
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answer*  Second'  To  that  part  of  the  plaintiff '9  reply  in  whioh 
she  said  ''  that  upon  her  information  and  belief  tiie  said  alleged 
certificate  of  assessment,  set  forth  in  said  amended  answer,  was 
afterwards,  at  a  special  term  of  this  court,  held  at  the  court 
house  in  the  city  of  Troy,  on  the  third  Monday  of  October,  1850, 
set  aside  and  vacated  by  this  court,  at  saad  special  term,  as  was 
also  the  alleged  order  or  rule  referred  to  in  said  amended  an* 
swer,  as  made  and  entered  on  the  24th  day  of  September,  1850, 
after  notice  to  defendants,  and  proofs  and  arguments  on  both 
sides,  as  well  by  the  said  defendants  as  the  said  plaintiff;  that 
said  defendants  appealed  therefrom,  and  said  appeal  was  quashed, 
and  they  then  moved  to  vacate  said  order  made  at  said  special 
term  at  Troy,  and  after  argument,  &c.  on  both  sides,  said  la^t 
motion  was  denied,  &c.,  and  that  defendants  have  no  title  to 
said  lands,  <S&c.,"  because  they  alleged  that  the  judge  holding 
said  special  term,  held  on  the  third  Monday  of  October,  1850, 
had  no  power,  jurisdiction  or  auth(»:ity  to  set  aside,  or  vacate 
said  certificate  of  assessment ;  and  had  no  power,  jurisdiction 
or  authority  to  set  aside,  vacate  or  annul  the  said  final  order  or 
rule  referred  to  in  said  amended  answer,  as  made  and  entered 
on  the  24th  day  of  September,  1850 ;  that  said  final  order,  and 
all  proceedings  prior  thereto,  were  now  valid  and  effectual,  and 
stood  in  full  force,  and  entitled  the  defendants  to  said  lands  in 
fee,  and  that  said  pretended  order,  purporting  to  vacate  the 
same,  or  any  part  thereof,  was  wholly  null,  inoperative  and  void ; 
and  that  said  judge  at  special  term  had  no  power,  jurisdiction 
or  authqrily  to  affirm  said  pretended  order  of  the  third  Monday 
of  October,  1850,  but  only  to  vacate  the  same  as  null  and  void ; 
and  that  said  order  defying  the  application  to  vacate  the  same 
was  also  void.  The  defendants  therefore  churned  judgment  and 
ODSts,  and  that  ihe  plaintiff  should  be  barred  from  further  main- 
taining her  action  against  them. 

J?.  W.  Peckbam,  (or  the  plidntifil 

Mm  Tbamp9<my  for  the  defendants. 
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Bf  the  Canrtj  Parker,  J.  The  defendants  were  incofp<y» 
Htei  by  an  act  of  tbe  legislature  passed  May  12, 1846,  and 
amended  tfj  the  act  of  February  10, 1848.  These  acts  constituted 
the  defendants'  charter.  The  land  in  question  was  regularly 
taken  by  the  defendants,  Under  the  special  provisions  of  such 
charter^  five  commissioners  having  been  appointed  from  the  state 
at  large,  in  August,  1850,  by  whom  the  damages  were  appraised. 
All  the  steps  necessary  to  perfect  the  defendants'  title,  accord^ 
iBg  to  the  provisions  of  such  charter,  were  duly  taken. 

L  Sut  it  is  claimed  by  the  plaintiff  that  the  proceedings  to 
cbtain  the  title  to  the  land  should  have  been  under  the  general 
ndltoad  act  passed  April  2, 1850.  That  act  prescribed  a  dif- 
ferent mode  for  the  appmntment  of  commissioners  ;  and  the  49th 
section  required  as  follows :  {Sess.  Laws  of  1850,  p.  235 ;) 
*^  All  existing  railroad  corporations  within  this  state,  shall,  re- 
spectively, have  and  possess  all  the  powers  and  privileges  con<^ 
tained  in  this  act ;  and  they  shall  be  subject  to  all  the  duties^ 
UahilUies  and  provisions  not  inconsistent  with  the  provisions 
of  their  charters,  contained  in  sections,"  <S&c.  It  is  contended 
by  the  plaintiff  that  under  this  clause  the  defendants  ought  to 
have  proceeded  to  acquire  the  title  to  the  land  in  question,  in 
the  mode  prescribed  by  the  general  railroad  act,  and  not  accord" 
ing  to  the  special  provisions  of  their  charter.  These  modes  of 
proceeding  were  essentially  different.  Under  the  charter,  a 
notice  to  the  party  was  to  be  served  or  published  ten  days. 
The  gupreme  or  superior  court  were  to  appoint  commissioners 
of  their  own  selection,  and  from  the  state  at  large.  The  road^ 
way  might  be  of  any  width  required,  and  on  filing  the  report  of 
the  commissioners,  the  court,  on  proof  of  pay ment  or  deposit  of 
(he  money,  made  a  rule  reciting  the  proceedings,  which  was  re- 
eorded  and  operated  as  a  deed  to  the  company. 

Under  tbe  general  railroad  act  four  weeks'  publication  was  to 
be  made.  The  supreme  court  in  the  district  had  sole  jurisdic- 
turn.  Each  party  nominated  six  commissioners,  from  whom  the 
eovt  selected  two  from  each  side,  and  appointed  the  fifth  com- 
nissioner ;  and  the  commissioners  were  all  required  to  live  in 
tlieepQ89whM»tlMteftdWMrituated.    ir<!tiee  WM  to  Ire  gtveii 
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of  aa  f^plication  for  an  order  confirming  the  report,  and  an  ap- 
peal was  authorized,  and  twenty  days  were  allowed  for  appeal- 
ing. The  roadway  was  limited,  nnder  the  general  aet,  to  ninety 
feet  in  width. 

Here  are  two  systems,  entirely  inconsistent,  it  seems  to  me» 
the  one  with  the  other.  "  Consistent"  means  compatible,  con- 
graous,  standing  together  or  in  agreement.  (  Webster^s  Die.) 
The  two  modes  of  assessing  damages  and  obtaining  title  are  in- 
compatible, incongruous,  and  cannot  stand  together  or  in  agree- 
ment. They  are  entirely  unlike.  The  requirements  of  the 
general  act  are  not  additional  to  those  of  the  charter.  They 
cannot  be  engrafted  upon  the  charter.  On  the  contrary,  th^ 
would  diange  entirely  the  mode  of  proceeding.  The  test  on  the 
question  of  '^ inconsistency,"  is  this:  Can  the  requirements  of 
both  the  charter  and  the  general  aet  be  followed  out  and  com- 
plied with  in  one  case  ?  It  is  clear  that  they  cannot,  because 
they  are  different.  Existing  railroad  corporations  were  to  be 
subject  to  the  general  railroad  act  only  when  the  provisions  of 
that  act  were  consistent  with  the  provisions  of  the  charters  of 
such  corporations ;  when  not  consistent,  they  were  to  remain  un- 
affected by  the  general  act  Where,  as  in  this  case,  there  were 
special  provisions  entirely  different,  the  general  act  was  not 
consistent  witii  such  provisions. 

The  clause  in  question  was  intended  to  apply  to  a  great  num- 
ber of  railroad  corporations,  which  had  been  previously  created, 
or  the  utility  of  which  had  been  declared,  without  any  special 
provisions,  but  with  reference  to  the  general  railroad  act  of  1848, 
{Sess.  Laws  of  IQiS,  p.  221,)  which  was  materially  modified  by 
the  later  general  railroad  act  of  1850.  In  the  general  act  of 
1848,  after  declaring,  in  the  46th  section,  that  all  existing  railroad 
corporations,  within  this  state  shall  respectively  have  and  possess 
all  the  powers,  and  be  subject  to  all  the  duties,  liabilities  and 
provisions  contained  in  tiiat  act,  so  &r  as  they  shall  be  applica- 
ble to  their  present  condition,  and  not  inconsistent  with  their 
several  charters,  it  was  provided  as'  follows :  "  All  railroad  corn* 
panics,  that  are  now  constructing  their  roads,  may  acquire  title 
to  tt&y  lands  neoassar;  fbr  ihat  pturpcse  nnder  the  provinonfi  of-' 
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this  fl^.''  But  this  privilege  was  entirely  omitted  in  the  gen* 
«ral  ndlroad  act  of  1850,  though  the  first  part  of  the  section  is 
retained,  and  is  the  same  which  tha  plaintiff  now  clums  to  be 
applicable.  If  it  had  been  supposed  to  be  applicable,  by  the 
le^slature  of  1848,  the  latter  clause  would  not  have  been  in* 
serted.  And  its  omission  in  the  act  of  1850,  indicates  yery 
plainly  the  intention  of  the  legislature  to  confine  existing  cor- 
porations, in  acquiring  title  to  land,  to  the  modes  specially  pro- 
vided by  their  charters. 

.  This  same  question  was  decided  by  the  superior  court  of  the 
cUy  of  New-York,  in  general  term,  in  The  Hudson  River  Rail- 
rotid  Company  y.  Outwaier,  (3  Sandf.  Sup.  C.  Rep.  689,)  ia 
which  case  it  was  held  that  the  proceedings  to  acquire  title  Uy 
land  must  be  had  under  tbe  charter,  and  not  under  the  general 
railroad  act.  Upon  this  point  therefore,  I  think  the  defendants 
are  right,  and  that  there  wa^  yested  in  them  the  title  to  the 
land  on  which  it  is  claimed  the  trespasses  have  beencommitted* 

IL  The  second  question  is  whether  the  plaintiff  can  avail 
herself  of  the  facts  that  an  order  was  made  at  special  term  set" 
ting  aside  the  proceedings,  and  that  the  court,  at  special  term 
afterwards,  on  motion,  refused  to  set  such  order  aside.  From 
the  first  order,  an  appeal  was  taken  to  the  general  term,  but  the 
court  held  there  that  no  appeal  would  lie,  and  intimated  ziao 
that  there  was  probably  no  authority  whatever  to  make  the  order 
appealed  from. 

The  court  has  certainly  no  jurisdiction,  in  these  railroad  cases, 
to  supervise  or  correct  the  doings  of  the  commissioners^  unless 
it  is  specially  conferred  by  statute ;  and  the  statute  has  con* 
ferred  no  power  whatever  on  the  court,  to  entertain  a  motion  to 
set  aside  such  proceedings.  It  is  like  the  case  ^  In  the  nudier 
of  Mount  Morris  Square^^^  (2  HtUy  14,)  where  it  was  held  that 
in  confirming  or  setting  aside  reports  of  commission's  of  esti- 
mate and  assessment,  in  New-York  street  cases,  the  court  exsr- 
ciaes  only  a  limited  juriBdiction,  which  ceases  ike  moment  an 
order  is  made,  one  way  or  the  other ;  and  consequently  a  mo- 
tion to  set  aside  such  order,  either  on  the  merits  or  because  of 
irregakiity,  cannot  be  entertained.    The-aame  principle  had 
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been  preTioosly  asserted  and  acted  upon  in  Stafford  y.  Th$ 
Mayor  of  Albany^  (6  John.  1 ;  7  /d  541 ;)  in  the  Matter  of 
Besfcfnanrstreetj  (20  Id*  269,)  and  in  the  Matter  of  CkaiaJrStreet^ 
(11  Wend.  154.) 

As  the  court  acted  inthont  jnrisdiotionf  in  settmg  aside  the 
n]le>  die  order  was  a  nnllity,  and  being  wholly  void  might  be 
impeached  eollaterallj.  {Bigdow  t.  Steams,  19  John.  89. 
IfliK,  180.    2/rf.l69.) 

If  the  proceedings  to  obtain  tide  were  in  strict  accordanoe 
with  the  requirements  of  the  defendants'  charter,  as  they  are 
admitted  by  the  pleadings  to  be^  and  if  the  defendants  were 
right  in  following  the  directions  of  tiieir  charter,  instead  of  those 
contained  lA  the  goieral  railroad  act,  as  we  have  above  held  they 
were,  then  the  defendant!^  title  became  perfect  on  filing  and  re- 
cording the  role  of  eonrt  made  on  the  certificate  of  the  commis- 
sioners, and  on  the  deposit  or  payment  of  the  moneys.  The 
charter  declares,  {Laws  of  1848,  p.  41,)  that  ^  upon  the  entry  of 
s«eh  nde,  the  said  corporation  Sluill  become  seised  in  fee  of  all 
landSy  real  estate  and  property  described  in  said  rule,  &c.  &e* 
$Ad  may  take  possession  of,  bold  and  use  the  same,"  See.  When 
Sttch  mle  was  regolarly  made  and  entered,  the  power  of  the  court, 
eonfeited  by  the  statute,  was,  I  think,  ezhaasted.  But  whether 
it  was  so  or  net,  it  is  dear  that  the  title  once  vested  could  not 
be  divested  by  liie  subsequent  action  of  the  court,  any  more  than 
an  order  of  the  court  setting  aside  a  record  of  a  deed,  on  motion^ 
eedd  d^st  a  title  derived  under  and  by  virtue  of  the  deed. 

I  think  i^  demurrer  is  well  taken,  and  that  tiie  defendants 
should  have  judgment. 

[Albany  Genekal  TerM|  Febrosry  7,  1S58.  Parktr,  Wright  and  Bonis 
JUdtlCM.] 
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V^epe  a  vamnHmM,  ismecl  by  a  Jiutioe  of  the  peace,  vat  diuioi:  the  alMeaoe 
of  (he  defendant  from  home,  serred  upon  his  90B,  aiul  the  Jottioe,  without 
any  i^ppearance  by  the  defendant,  rendered  a  Judg:ment  against  him,  the 
constable  having  returned  the  summons  personally  served ;  Heldj  that  the 
Judgment  might  be  reversed  on  appeal,  the  error  of  ihct  appearing  by  affi- 
davit 

The  coirectQeis  of  the  deciaioQ  in  PiUnam  v.  Meu^  (8  Wend^  9020  dovfaia^ 
by  Parker,  J. 

The  remedy  by  appeal  is  applicable  as  well  to  cases  of  jurisdictional  defect! 
as  to  those  of  mere  irregularity. 

Thx  pkintiff  sued  the  defeadftnt  in  the  j«8tieee'  covrt  of  the 
dty  of  Troy.  The  raiamonB  was  retamed  bj  the  eonstaUe 
pereonitlly  served,  and  on  ihe  return  daj  the  plaintiff  ^ppsiufed, 
pnt  in  his  complaint,  and  introduced  evidence  on  which  the  joe- 
tice  gave  judgment  against  the  defendant  for  #8,18  damages  and 
$1,21  costs.  The  defendant  did  not  i^pear  before  the  justice. 
The  defendant  appealed  to  the  Rensselaer  county  court,  and 
after  alleging  certain  errors  in  law,  he  also  alleged  as  errop%ia 
fiKst,  that  the  summons  was  not.served  on  him.  It  was  shown,  by 
affidavits  before  the  county  court,  that  previous  to  the  issuing  of 
the  summons,  the  defendant  left  his  residence  in  the  city  of  Troy^ 
and  went  to  the  city  of  New- York,  where  he  remained  until  af- 
ter the  summons  was  returned ;  and  that  during  his  absence  the 
summons  was  seryed  on  the  son  of  the  defendant.  The  covniy 
court  affirmed  the  judgment  of  the  justice,  and  the  defendant 
appealed  to  this  court. 

/.  H.  Reynolds^  for  the  plaintiff. 

JB.  A.  Parmenier^  for  the  defendant 

Bjf  the  Courtj  PABKsn,  J.  The  summons  issued  by  the 
justice  was  neyer  served  on  the  defendant.  It  was  served  on 
his  flcn,  during  the  absence  of  the  defendant  from  home.  The 
constable,  however,  made  a  return  of  personal  service  on  the 
A>f«ni«»if^  on  which  the  justice  proceeded  ex  partSj  and  rendered 
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jadgment.  Though  the  facts  alleged  were  clearly  established 
by  the  affidavits,  and  are  not  controverted  by  the  plaintiff,  it 
is  contended  that  they  afford  no  ground  for  relief  on  appeal,  and 
that  the  only  remedy  of  the  defendant  is  by  an  action  against 
the  constable,  for  a  false  retam.  Such  was  the  view  taken  of 
this  case  by  the  county  court. 

The  case  principally  relied  on  by  the  plaintiff,  is  that  of  Put- 
nam y.  Man,  (8  Wend.  202.)  It  was  there  held  that  in  an 
action  of  trespass,  for  an  arrest  under  an  execution,  it  was  not 
competent  for  the  plaintiff  to  contradict  the  return  by  showing 
that  the  summons  had  never  been  in  fact  served  upon  him,  but 
that  if  the  return  of  personal  service  was  &lse,  the  remedy  was 
by  action  agiuinst  the  constable,  for  a  false  return.  In  that  case 
the  party  sued  was  a  constable,  and  as  such  had  falsely  returned 
that  he  had  personally  served  the  summons  in  the  action  in 
which  he  was  plaintiff.  That  decision  was  made,  as  appears 
from  the  opinion,  with  considerable  hesitation.  I  have  never 
been  satisfied  of  its  soundness,  and  have  had  occasion  recently 
to  express  my  doubts  with  regard  to  it.  Though  a  return  of 
personal  service  makes  out,  prima  facie,  a  case  of  jurisdiction 
over  the  person  of  the  defendant,  yet^  if  the  summons  were  not 
in  fact  served,  no  jurisdiction  could  have  been,  in  fact,  acquired^ 
I  do  not  see  upon  what  principle  jurisdiction  can  be  obtained 
over  a  person  who  has  had  no  notice,  either  actual  or  construc- 
tive, of  the  proceeding.  He  can  be  no  more  bound  by  a  false 
return  than  by  a  forged  return.  It  would  be  an  intolerable 
hardship  to  confine  a  defendant  to  a  remedy  for  a  false  return, 
against  an  irresponsible  constable,  and  not  to  allow  him  to  hold 
the  judgment  void.  In  such  case  the  justice  also  acted  upon 
papers  apparently  sufficient,  and  should  be  protected.  The 
same  protection  should  be  extended  to  him  that  was  given  to  a 
constable  in  Savacool  v.  Bcughtan,  (5  Wend.  170.)  It  was 
said  by  Bronson,  J.  in  Bruen  v.  Bokee,  (4  Denioj  58,)  ''  A 
man  should  never  be  concluded,  or  put  to  any  damage,  by  a  ju« 
dicial  proceeding,  when  he  has  had  no  opportunity  to  be  heard." 
That  principle  should  never  be  violated. 

Bat  it  is  not  necessary,  in  this  case,  to  controvert  the  eonreot^ 
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ne88  of  the  dedsion  in  Putnam  v.  Man,  The  qnestion  here 
is  Bot  whether  the  judgment  may,  in  another  suit  for  such  omis- 
8i0D,  be  held  void,  but  whether  it  may  be  reversed  for.such  error, 
on  appeal 

Id  Jdlen  r.  Martin,  (10  Wend.  800,)  the  plaintiff  offered, 
on  the  trial,  to  impeach  a  judgment,  by  proving  that  the  sum- 
monB  waa  served  by  Martin,  and  that  he  intentionally  misread 
it  and  informed  the  plaintiff  it  was  returnable  on  the  eleventh, 
when  in  &ct  it  Was  returnable  on  the  tenth  day  of  August,  and 
thus  obtained  the  judgment  by  the  practice  of  a  fraud.  The  court 
held  that  such  evidence  was  properly  excluded ;  and  Nelson,  J. 
said,  ^  The  case  of  Putnam  v.  Man,  (8  Wend,  202,)  disposes 
ef^the  question.  There  can  be  no  doubt  the  judgment  before 
the  justice  cannot  be  impeached  in  this  collateral  way,  and  that 
so  far  as  its  validity  is  concerned,  the  return  of  the  service  of 
the  summons  is  eonclusive,  except  on  a  direct  proceeding  to  re- 
verse the  judgment  for  the  irregularity.  The  party  injured  has 
an  ample  remedy  either  by  action  for  a  false  return,  or  by  writ 
of  error.  The  case  of  Putnam  v.  Man,  relied  on  by  the  plain- 
tiff, is  not  at  all  appficable  to  a  direct  proceeding  to  reverse  the 
judgment,  for  the  irregularity,"  which  is  the  remedy  sought  by 
Ae  defendant  in  this  case. 

•  The  right  to  reverse  a  justice's  judgment  for  an  error  of  fiact, 
not  appearing  on  the  record,  has  always  been  secured  to  the 
party,  in  some  form.  In  Harvey  v.  Rickett,  (15  John.  87,) 
which  was  a^^rtiorari  to  tk  justice's  court,  the  plaintiff  in  error 
assigned  for  earror  the  misconduct  of  the  jury  in  ascertaining  the 
amount  of  damages,  which  was  done  by  each  of  the  jurors  mark- 
ing down  a  particular  sum,  and  then  dividing  the  whole  amouiit 
by  six ;  and  for  that  error  the  judgment  was  reversed.  And  in 
Rose  V.  Smith,  (4  Cowen,  17,)  the  justice's  judgment  was  re- 
versed on  the  fact  assigned  for  error  that  spirituous  liquor  had 
been  circulated  among  the  jury,  by  the  defendant,  and  was 
drank  by  them  while  they  were  sitting  together  on  the  trial. 

It  was  supposed  the  revised  statutes,  by  authorizing  a  cer- 
tiorari to  a  justice's  court  to  be  brought  on  to  argument  without 
m^  assignment  or  joinder  in  error,  (2  R.  S.  27.5,  i  180,)  had 
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ftbolished  assignments  of  errors  of  fact  as  well  as  of  law ;  but  it 
was  held  otherwise  in  Williams  v.  The  Albany  Mayon^s  Courts 
(12  Wend.  267.)  It  that  ease  it  was  held  that  the  party  bring* 
ing  the  certiorari  might  properly  assign  for  error  in  fact  the  mis* 
conduct  of  the  jury  in  making  up  their  verdict  Nelson,  J.  Baid, 
"It  would  be  intolerable  if  misconduct  of  the  jury,  or  improper 
practices  of  the  parties,  not  coming  under  the  observation  of  the 
court  below,  could  not  be  corf ected ;  and  they  could  not,  but  by 
the  use  of  an  assignment  of  error  in  fact."  The  necessity  for 
such  relief  is  recognized  and  a  remedy  provided  by  section  366 
of  the  code,  as  follows :  "  If  the  appeal  is  founded  on  an  error 
in  fact  in  the  proceedings,  not  affecting  the  merits  of  the  action, 
and  not  within  tiiQ  knowledge  of  the  justice,  the  court  may  de« 
termine  the  alleged  error  in  fact  on  affidavits,  and  may,  in  its 
discretion,  inquire  into  and  determine  the  same  upon  examina- 
tion of  witnesses."  This  is  the  substitute  provided  for  all  cases 
in  which  the  error  does  not  appear  on  the  record,  and  in  regard 
to  which  the  remedy  was  formerly  by  an  assignment  of  error 
of  fact 

This  remedy  on  appeal  is  applicable  as  well' to  cases  of  juris- 
dictional defects  as  to  those  of  mere  irregularity.  Although 
a  pariy  id  at  liberty  to  treat  a  judgment  or  proceeding  as 
void  for  want  of  jurisdiction,  he  may  also  seek  a  reversal  of 
the  proceedings  by  certiorari  or  appeal  {Starr  v.  Rochester^ 
6  Wend.  564.) 

The  error  in  fact  being  in  this  case  clearly  established,  the 
judgment  of  the  counly  court  and  of  the  justice  are  both  erro- 
neous, and  must  be  reversed, 

'  [iOMAur  Qembbal  IsrMi  Febnuuy  7*  1868.     IFoteii,  Parikr  and  Bdrrit, 

JitfllOM.] 
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Wliera  a  Teasel  te  wrecked,  dtuing  her  voyage  to  the  port  of  destination,  and 
the  shipper  abandons  the  cargo  to  the  insurers,  who  accept  the  abandoo- 
ment  and  pay  the  shipper  as  for  a  total  loss,  the  receipt  of  the  goods  at  the 
place  of  the  accident,  by  the  insurers,  is  equivalent  to  a  receipt  by  the 
shipper  in  person,  and  discharges  the  carrieik  from  further  responsibility, 
and  entitles  him  to  a  ptd  tola  cotapensation  for  the  transportation  'of  t&e 
goods  to  that  place. 

A  sale  by  the  owner  of  a  cargo,  at  an  intermediate  port,  is  an  acceptance  of 
the  cargo  at  that  port,  subjecting  b^m  to  pro  rdia  fVeight.  And  an  abandon- 
ment to  the  underwriter8>  and  an  acceptance  by  them,  is  equivalent  to  a  sale. 

tn  an  action  by  the  shipper,  to  recover  freight  pro  rata  iUneris,  under  such 
circumstances,  he  is  entitled  to  Judgment  for  moneys  expended  by  him  fbr 
canal  tolls,  and  for  freight  in  proportion  to  the  part  of  the  voyage  performed* 

This  w&b  an  action  of  assumpsit,  brought  to  recover  payment 
of  freight,  pro  rata  itineris,  of  a  cargo  of  wheat  shipped  by  the 
defendant  on  board  the  plaintiff's  vessel,  at  Sandusky  City,  OhiO) 
to  be  transported  thence  to  Oswego,  and  there  delivered  to  the 
defendant ;  he  paying  charges,  to  wit,  lake  freight  at  8  cents  per 
bushel.  The  cargo  was  insured  by  the  defendant  in  the  office 
of  the  Merchants'  Mutual  Insurance  Company,  of  Buffalo.  The 
vessel  proceeded  upon  her  voyage,  and  was  wrecked  on  Lake 
Ontario,  without  fault  of  the  master  or  crew  of  the  vessel,  and 
the  defendant  abandoned  the  cargo  to  the  insuress,  who  accepted 
the  abandonment  and  paid  the  defendant  as  for  a  total  loss  of 
the  wheaL  The  plaintiff  sent  an  agent,  to  take  charge  of  the 
vessel  and  cargo,  and  was  told  by  the  agent  of  the  insurance 
company,  whom  he  found  at  the  vessel,  that  he  had  possession 
of  the  cargo,  and  would  take  charge  of  it  as  it  had  been  aban- 
doned to  the  company.  The  plaintiff's  agent  informed  the  agent 
of  the  insurers  of  his  business  there.  At  the  time  of  the  dis- 
aster the  vessel  had  performed  three-fourths  of  her  voyage,  in 
distance,  and  had  paid  the  Welland  Canal  tolls,  to  the  amount  of 
$103,25.  The  wet  wheat  upon  the  vessel  required  immediate 
attention.  The  cargo  could  have  been  taken  off  the  vessel  on 
Kgfaters  and  put  on  another  vessel.  One  witness  testified  that 
it  would  have  been  worth  15  cents  per  bushel  to  light  the  cargo 
tnd  take  it  to  Oswego.    The  plaintiff  recovered  judgment  fbr 
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$366,76,  being  the  pro  rata  freight,  including  the  canal  tolls ; 
and  from  this  jadgment  the  defendant  appealed. 

W.  H.  Shumway^  for  the  plaintiff. 

EAwiih  AUeHy  for  the  defendant. 

By  the  Courts  W.  F.  Allen,  J.  This  action  was  tried  by 
the  court,  and  the  case  should  have  shown  what  facts  were 
found  by  the  judge,  and  his  conclusions  of  law.  {Code^  §  268.) 
The  facts  proved  are  not  specified.  As  the  evidence  is  not  cota-  ' 
flicting,  and  the  facts  not  complicated,  we  may,  without  sending 
the  case  back  for  resettlement,  assume  that  the  judge  found 
such  facts  as  are  warranted  by  the  evidence  and  will  support 
the  judgijaent. 

The  evidence  warrants  the  conclusions,  1.  That  the  cargo 
was  insured,  and  upon  the  happening  of  the  disaster  to  the  ves- 
sel spoken  of  in  the  evidence,  was  abandoned  by  the  defendant 
to  the  insurers,  who  assented  thereto,  and  accepted  the  abandon- 
ment. 2.  That  the  plaintiff  did  not  refuse  to  perform  his  oon- 
traot  by  transporting  the  wheat  to  Oswego  and  delivering  it  at 
that  port  to  the  shipper  or  his  assigns,  but  was  present,' by  his 
agent,  willing  and  ready  and  offering  to  do  his  duty  in  the  prem- 
ises. 3.  That  there  was  no  direct  refusal,  on  the  part  of  the 
defendant,  or  the  insurers,  after  the  abandonment  of  the  cargo, 
to  suffer  the  plaintiff  to  deliver  at  Oswego ;  as  there  was  no 
formal  request  on  the  part  of  the  plaintiff,  to  be  permitted  to  do 
so.  4.  That  the  contract  of  affreightment,  under  which  the 
wheat  was  shipped,  was  voluntarily  abandoned  by  the  plaintiff 
and  the  insurers,  after  the  acceptance  of  the  abandonment,  and 
the  latter,  with  the  assent  of  the  former,  voluntarily  received  the 
wheat  at  the  place  of  the  disaster ;  each  party  {Mreferring  thus 
to  terminate  the  contract,  rather  than  proceed  to  a  strict  per- 
formance of  the  original  contract. 

From  these  facts  results  the  defendant's  liability  to  pay  freight 
pro  rata  itineris^  as  upon  an  assumpsit  implied  by  the  volun- 
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taiy  aooeptence  of  the  goods  at  a  place  short  of  the  port  of  des- 
tinatioiL 

A  contract  of  affireightment  is  like  every  other  contract,  and 
either  party  can  insist  upon  a  strict  performance  by  the  other.  In 
this  case  the  defendant,  or  the  insurance  company  as  his  assigns, 
having  saooeeded  to  his  rights,  might  have  refused  to  receive  the 
wheat  at  any  place  other  than  Oswego,  and  upon  a  failure  of  the 
plaintiff  to  deliver  it  at  that  place,  would  not  have  been  liable 
for  any  part  of  the  freight,  and  could  have  called  upon  the  ship 
owner  to  respond  in  damages  for  the  non-performance  of  his 
contract  So  the  plaintiff  might  have  insisted  upon  his  right 
to  deliver  the- cargo  at  the  port  of  destination,  and  would  have 
been  allowed  a  reasonable  time  to  repair  his  0^  vessel  or  to 
procure  another  for  that  purpose ;  and  had  the  shipper  refused 
to  do  so  he  would  have  been  entitled  to  full  freight,  and  would 
have  had  a  lien  upon  the  cargo,  for  it  A  third  course  was  pur- 
sued. The  shipper  (for  I  assume,  upon  this  branch  of  the  case, 
that  a  receipt  of  the  goods  by  the  insurers  was  equivalent  to  the 
receipt  by  the  shipper  in  person)  voluntarily  accepted  the  goods 
at  the  place  where  the  voyage  was  interrupted,  which  discharged 
the  carrier  from  further  responsibility,  and  entitled  him  to  a  pro 
rata  compensation  foii  the  transportation  of  the  goods  to  that 
place.  These  propositions  are  fully  sustained  by  the  authori- 
ties, both  English  and  American,  from  the  cases  of  Luteridge 
Y-  Orey  and  Luke  v.  Lyde  to  the  present  time.  {See  Luteridge 
v.  Gfrey^  died  in  Abbott  on  Shipping,  438 ;  Luke  v.  Lyde, 

2  Burr.  882]  Abbott  an  Shipping,  4;U,  435,  436,  448,  406; 

3  KetU's  Com.  219,  228,  9;  Caze  v.  Baltimore  Ins.  Co.,  7 
Cranchy  358;  Robinson  v.  Marine  Ins.  Co.i  2  Joh7i.  323; 
Cojin  V.  StoreTy  5  Mass.  Rep.  252 ;  Bork  v.  Norton,  2  McLean, 
422 ;  The  Ship  Nathaniel  Hooper,  3  Sum.  542 ;  Parsons  v. 
Hardy,  14  Wend.  215;  Welch  v.  Hiclcs,  6  Cmoen,  504;  WU- 
liams  V.  Smith,  %  Caines,  13.)  The  same  rules  predominate  in 
the  maritime  law.  (See  per  Lord  Mansfield  in  Luke  v.  Lyde, 
supra,  citing  from  the  laws  of  Oleron.)  The  cases  relied  upon 
by  the  defendant's  counsel  were  actions  upon  policies  for  freight, 
in  which  it  was  held  that  the  plaintiff  was  bound  to  show  that 
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the  loBs  of  freight  was  occMoned  by  some  peril  inrared  agaiDst) 
by  which  freight  could  not  be  earned,  and  not  by  reason  of  the 
omissien  of  the  master  to  insist  upon  his  right  to  earn  freight. 
(Herbert  t.  HaUettyS  John.  Cases,  92.  Oriswold  y.  New- 
York  Insurance  Campanffj  8  John.  321.  Coze  v.  BaUimore 
Ins.  Co.f  supra.)  In  actions  of  corenant  upon  charter  parties^ 
the  plaintiff  churning  to  reoorer  upon  the  original  contract  and 
not  upon  an  implied  assumpsit  growing  out  of  the  voluntary  ac* 
ceptance  of  the  goods  at  a  place  short  of  the  port  of  destination. 
(Cook  Y.  Jennifigs,  7  T.  R.  881.)  The  abandonment  of  the 
cargo  by  the  defendant  and  the  acceptance  thereof  by  the  m* 
Burers,  divested  the  defendant  of  all  his  rights  as  owner,  and 
placed  the  inAiranoe  compsny  in  his  place,  so  that  an  accept^ 
ance  of  the  goods  by  the  latter  was  equivalent  to  an  acceptance 
by  the  defendant.  The  cargo  had  been  transported  thus  far  at 
the  request  and  upon  tbe  promise  of  the  defiuidant  to  pay  the 
freight,  and  was  delivered  to  persons  authorised  by  the  defend* 
ant  to  receive  it.  UsA  the  wheat  been  brought  to  Oswego,  and 
delivered  to  a  vendee  of  the  defendant  at  his  request,  no  ques* 
tion  would  have  been  made  as  to  his  lialnlity.  So,  had  the 
property  been  delivered  at  any  other  place,  to  any  party,  upon 
the  express  direction  of  the  defendant,  just  as  little  doubt  would 
have  existed  as  to  his  liability  for  freight  pro  rata.  By  the 
abandonment  and  acceptance,  the  insurers  stand  in  the  place  of 
the  defendant,  and  he  is  bound  by  their  acts.  The  defendant  is 
not  the  loser  by  the  acceptance  of  the  wheat  at  the  place  of 
the  disaster,  charging  him  with  pro  rata  freight,  rather  than  a 
delivery  at  Oswego,  charging  him  with  fiill  freight.  A  sale  by 
the  owner  of  the  cargo,  at  an  intermediate  port,  is  an  acceptance 
of  the  cargo  at  that  port,  subjecting  him  to  pro  rata  freight. 
An  abandonment  to  the  underwriters,  and  an  acceptance  by  them, 
is  equivalent  to  a  sale.  (Hughes  on  Ins.  828.  Walden  v. 
Phcenix  Ins.  Co.,  5  John.  310,  per  Thompson,  J.  at  p.  824.)  In 
lAiteridge  v.  Chrey,  cited  above,  it  was  held  by  the  house  of  lords 
in  England,  that  shippers  were  liable  for  freight  pro  rata,  in  a  case 
like  this ;  the  cargo  having  been  abandoned  to  the  underwriters, 
and  they  having  received  the  goods  at  an  intermediate  pari 
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The  oiily  remaining  question  is  upon  the  measure  of  compen- 
sation adopted  by  the  judge.  He  adopted  the  rule  laid  down  in 
Loike  y.  Lofde^  taJdng  into  oonsidenition,  and  making  a  part  of 
the  allowance,  the  amount  paid  for  canal  tolls.  That  is,  the 
judge  decided  that  the  plaintiff  was  first  to  be  paid  the  amount 
disbursed  for  canal  tolls,  and  the  balance  of  the  freight  in  pro- 
portion to  the  part  of  the  yojb^  performed*  This,  as  before 
said,  vras  in  accordance  with  Luke  v.  Lyde,  wUch  was  followed 
in  Robinscn  y.  Marine  Insurance  Company,  (2  John.  828.) 
This  would  seem  to  be  a  just  rule ;  as  the  plaintiff,  if  entitled 
to  recoyer  any  thing,  is  entitled  to  recoyer  for  seryices  be- 
stowed, and  expenses  incurred.  The  contract  implied  by-law 
is  to  pay  for  these,  and  not  for  the  benefit  which  the  shipper 
has  receiyed  from  them.  It  may  haye  been  more  or  less  adyan* 
tageous  to  him  to  receiye  his  goods  at  the  intermediate  port, 
rather  than  at  the  port  of  destination ;  and  whether  more  or  less 
cannot  be  determined  with  any  certainty.  And  the  whole  in- 
yestigation  of  comparatiye  benefits  and  probable  etpenses  of  ff 
deliyery  at  the  port  of  destination  is  quite  too  uncertain  to  be 
^tered  upon ;  while  the  rule  adopted  is  certain,  and  corresponds 
with  the  contract  which  the  law  implies,  upon  the  aceeptamce 
of  the  goods.  Although  the  soundness  of  this  rule  has  been 
questioned,  in  Massachusetts,  and  by  the  annotator  of  Abbott 
on  Shipping,  it  is  the  settled  law  in  this  state.  The  case  in 
Massachusetts,  {Coffin  y.  Storer,  5  Mass.  Rep.  252,)  in  which* 
the  rule  was  questioned,  was  entirely  unlike  the  case  6f  Luke 
y.  Lyde  and  this  case,  and  was  properly  decided,  upon  a  differ- 
ent principle.  And  the  strictures  upon  the  measure  of  com^ 
pensation  in  cases  like  the  present,  were  not  necessary  to  the' 
result  in  that  case. 

The  judgment  in  this  action  is  afBrmed.  * 

.    .  .  I 

[OHOiTDAaA  Oenssal  Tesm,  October  4,.  1852.     W.  F.  AUen,  StUUn  and 

BMard,  Justioes.] 
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Where  it  appears,  either  by  recitals  in  an  assignment  executed  for  the  benefit 
of  creditors,  or  aliunde,  that  the  assignor  supposed  himself  solTent,  and 
made  the  assignment  to  prevent  a  sacrifice  of  his  property,  it  will  be  held 
fhiudulent;  the  intent  to  hinder  and  delay  creditors  being  apparent. 

But  where  an  assignment  recited  that  the  assignor  was  indebted  in  sundry 
considerable  sums  of  money,  and  had  become  unable  to  pHy  and  discharge 
the  same  with  punctuality,  or  in  fhll,  and  that  he  was  desirous  of  making  a 
fair  and  equitable  distribution  of  his  property  and  effects,  among  his  cred- 
itors ;  Bdd,  that  the  recital  was  not  inconsistent  with  insolvency,  but  thai 
on  the  contrary  it  clearly  evinced  that  the  assignor  supposed  his  property 
to  be  insufScient  for  the  payment  of  his  debts;  and  that  the  conveyaiieo 
was  therefore  executed  upon  a  good  consideration. 

An  inventory,  or  schedule,  of  the  property  assigned)  is  not  indispensable,  as  a 
condition  precedent  to  the  taking  effect  of  the  deed ;  and  the  omission  of  it  is 
not  of  itself  sufficient  to  avoid  an  assignment ;  although  it  may  be  evidence 
of  fraud. 

The  question  of  fraudulent  intent,  in  such  a  case,  is  a  pn^r  question  for  tho 
Jury,  in  connection  with. the  other  eircumstances. 

A  provision  in  an  assignment,  authorizing  the  assignees  to  take  possession  of 
the  assigned  property,  *'  and  sell  and  dispose  of  the  same,  upon  such  terms 
and  conditions  as  in  their  Judgment  may  appear  best,  and  most  for  the  inter- 
est of  the  parties  concerned,  and  convert  the  same  into  money,"  does  not 
authoriEe  a  sale  upon  credit,  and  will  not  therefore  render  the  assignment 
void,  as  hindering  or  delaying  creditors. 

This  action  was  for  taking  and  converting  certain  personal 
property.  The  plaintiffs  claimed  under  an  assignment  executed 
by  one  James  W.  Backus  for  the  benefit  of  creditors,  giving 
preferences;  and  the  defendants,  as  judgment  creditors  of 
Backus,  caused  the  property  to  be  taken  and  sold  upon  an  exe- 
cution against  Backus^  Upon  the  trial  the  plaintiff  obtained  a 
verdict,  and  from  the  judgment  entered  thereon  the  defendants 
appealed.  The  questions  arose  upon  the  terms  of  the  assign- 
ment, and  are  set  forth  in  the  opinion  of  the  court. 

/  MuUenj  for  the  plaintiffs. 

/.  Clarke^  for  the  defendants. 
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By  the  Couriy  W.  F.  Allen,  J.  The  only  questions  pre- 
sented by  the  bill  of  exceptions  grow  out  of  the  terms  of  the 
assignment ;  the  defendants  insisting  that  upon  its  face  it  is 
void.  The  first  point  relates  to  the  occasion,  cause  or  consider- 
ation of  its  execution,  as  stated  in  the  recital.  The  recital  is  as 
foUovs :  ^  Whereas  James  W.  Backus  is  justly  indebted,  in 
Bimdry  considerable  sums  of  money,  and  has  become  unable  to 
pay  and  discharge  the  same  with  punctuality  or  in  full,  and  the 
said  party  of  the  first  part  is  desirous  of  making  a  f&ir  and  equi- 
table distribution  of  his  property  and  effects  among  his  cred- 
itore."  The  defendants  insist  that  it  is  only  insolvency  that 
nill  justify  an  assignment  for  the  benefit  of  creditors ;  that  the 
insolvency  must  appear  either  by  recital  or  by  proof.  The 
counsel  conceded  that  if  the  fact  of  insolvency  was  recited  it 
would  be  prima  facie  sufSeient  to  support  the  assignment ;  and 
by  this  concession  I  think  he  yielded  the  entire  ground.  For 
there  is  no  proposition  better  settled  than  that  recitals  in  deeds 
are  not  evidence  against  strangers  or  third  parties,  and  are  only 
evidence  between  parties  and  privies.  So  that  whether  the  fact 
be  recited  is  entirely  immaterial. 

Barney  J  v.  Gfriffin  (2  Comst.  865,)  cited  by  the  counsel  for 
the  defendant,  was  the  case  of  an  assignment  for  the  benefit  of 
a  portion  only  of  the  creditors,  showing  a  surplus  after  payment 
of  the  debts  provided  for,  and  providing  for  a  payment  of  that 
surplus  to  the  assignor ;  and  it  was  held  fraudulent.  The  court' 
held  that  the  parties  having  provided  for  a  surplus  were  es- 
topped from  alleging  that  there  was  no  surplus.  The  same 
principle  was  decided  in  Ooodrich  v.  Downs,  (6  HUi,  438,)  but 
the  principle  of  these  cases  is  not  applicable  to  this.  Had  it 
appeared  in  this  case,  either  by  recitals  in  the  assignment  or* 
s^unde,  that  the  assignor  supposed  himself  solvent,  and  made 
the  assignment  to  prevent  a  sacrifice  of  his  property,  it  would 
have  been  fraudulent.  The  intent  to  hinder  and  delay  creditors 
would  have  been  apparent.  {Van  Nesty.  Yoe,  1  Sandf.  Ch. 
Rep,  4.)  The  recital  is  not  inconsistent  with  insolvency,  but  on 
the  contrary  it  avers  the  inability  of  the  assignor  to  pay  his 
debts  in  full,  and  expresses  a  desire  to  distribute  his  property 
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equitably  and  fairly  among  his  creditors ;  clearly  evincing  that 
he  supposed  that  his  property  was  insufficient  for  the  payment 
of  his  debts.  The  conveyance  was  upon  a  good  consideration, 
and  fraud  will  not  be  presumed,  in  the  absence  of  evidence. 
{Dey  V.  Dunham^  2  John.  Ch.  Rep.  189.) 

The  next  objection  to  the  assignment  is  that  it  is  general  of 
'^  all  and  singular  the  goods  and  chattels,  merchandise,  bills, 
bonds,  notes,  book  accounts,  claims  and  demands,  choses  in  ac- 
tion, books  of  accounts,  judgments,  evidences  of  debt  and  prop- 
erty of  every  name  and  nature  whatever,"  and  that  no  inventory 
accompanied  the  assignment  or  was  made,  at  the  time^  or  pro- 
vided by  the  assignment  to  be  made.  The  ground  taken  is  that 
the  assignment  is  void  for  uncertainty,  in  that  it  gives  no  de- 
scription or  inventory  of  the  property^  or  any  means  or  clue 
whatever  by  which  creditors  can  ascertain  what  it  was,  or  what 
their  rights  and  interests  were.  As  between  assignor  and  as- 
signee the  description  is  sufficient  to  pass  the  title  to  and  vest  it 
in  the  assignee ;  and  although  the  objection  is  for  the  want  of 
certainty,  the  reason  assigned  in  the  objection,  and  the  entire 
argument,  pointed  to  the  fact  as  an  evidence  of  fraudulent  intent, 
as  showing  a  design  to  protect  the  property  that  might  chance 
to  be  discovered  by  a  vigilant  creditor,  and  yet  retain  the  power^ 
in  the  debtor,  to  conceal  it,  if  he  could,  and  appropriate  it  to  hia 
own  purposes.  The  grantor  in  a  conveyance  as  special  as  this 
could  not  object  that  nothing  passed,  because  of  the  generali^ 
of  the  terms  employed.  And  if  he  could  not,  the  objection  could 
not  be  taken  by  third  persons.  As  a  badge  of  fraud,  it  is  not 
necessarily  to  be  regarded  as  showing  a  fraudulent  intent,  and 
is  in  no  case  conclusive.  The  exception  in  this  case  is  to  the 
refusal  of  the  judge  to  hold  the  assignment  void  in  law  for  this 
reason.  In  Van  Nest  v.  Yoe^  cited  above.  Assistant  Yice 
Chancellor  Sandford,  speaking  of  a  similar  objection,  taken  in 
that  case,  says :  '^  This  is  not  of  itself  a  strong  badge  of  firaudi 
but  frequently  becomes  one,  in  connection  with  other  circum- 
stances." Stems  V.  BtMj  (6  Mass.  Rep.  339,)  was  an  assign- 
ment to  certain  creditors  and  sureties  of  the  assignor  to  indenmify 
them,  the  surplus  to  be  accounted  for  to  the  assignor,  and  the. 
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assignment  was  held  valid.  The  court  say  that  the  fact  that 
schedules  of  Ihe  effects  conveyed,  or  of  the  amount  of  the  debts, 
or  of  the  liabilities  to  be  indemnified  against,  are  not  made  at 
the  time  of  the  grant,  furnishes,  prima  facie,  a  presumption  of 
fipaud.  Within  this  decision  and  the  provisions  of  the  revised 
statutes,  (2  jR.  S.  137,  §  4,)  making  the  question  of  fraudulent 
intent,  in  cases  like  this,  a  question  of  fagt,  the  most  that  the 
defendants  could  have  asked  irould  have  been  a  submission  of 
the  question  to  the  jury,  under  proper  instructions.  In  Jackson 
V.  DeLancfy  (13  John,  557.)  it  was  held  that  nothing  would 
pass  under  a  general  clause  in  a  sberiiT's  c(eed.  The  sheriff  acts 
under  a  statutory  power,  and  the  reasons  are  obvious  why  a  sale 
and  conveyance  of  the  property  of  a  debtor,  under  such  general 
description,  would  not  be  a  good  execution  of  the  power ;  but  it 
does  not  follow  that  a  deed  inter  partes^  equally  general  in  its 
terms,  would  not  be  good.  Rollin  v.  Pickett^  (2  Hilly  552,)  was 
an  agreement  to  sell  seventy  acres  of  land,  without  stating  what 
seventy  acres,  or  where  located,  and  of  course  was  void  for 
uncertainty,  and  entirely  different  from  this  case.  This  assign* 
inent  is  not  subject  to  the  objections  taken  against  the  convey- 
ances referred  to.  {See  Jackson  y.  Parkhurst,  4  Wend.  369.) 
The  want  of  an  inventory  or  schedule  may  be  evidence  of  fraud,  but 
Its  existence  is  by  no  means  indispensable,  as  a  condition  precedent 
to  the  taking  effect  of  the  deed.  (Keyes  v.  Brushy  2  Paige,  311, 
Cunningham  v.  Freeborn,  1  Edwards,  256.  /S.  C,  3  Paige, 
657.)  The  chancellor,  at  page  561,  says,  "  It  has  never  been 
held  that  such  an  omission  was  of  itself  sufficient  to  avoid  an 
assignment."  {See  also  Hatch  v.  Smith,  5  Mass.  Rep.  42 ; 
Emerson  v.  Knower,  8  Pick.  63  ^  Bayard  v.  Hoffman^  4  John. 
Ch.  Rep.  450.)  It  cannot  be  said  that  the  assignment  was  ab- 
solutely void  for  the  want  of  an  inventory ;  and  as  the  exception 
was  to  the  refusal  of  the  judge  to  hold,  as  matter  of  law,  that 
such  omission  rendered  it  void,  it  was  not  well  taken.  It  was  a 
proper  question  for  the  jury,  in  connection  with  the  other  cir- 
cumstances of  the  case. 

The  remaining  objection  is  founded  upon  the  power  granted 
to  the  assignees  to  take  possession  of  the  assigned  property 
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"  and  sell  and  dispose  of  the  same,  upon  sncli  terms  and  condi- 
tions as  in  their  judgment  may  appear  best  and  most  for  the  inter- 
est of  the  parties  concerned,  and  conyert  the  same  into  money.'' 
The  only  question  upon  this  branch  of  the  case  is,  whether  under 
this  clause  the  assignees  are  authorized  to  sell  upon  credit  In 
Rogers  v.  DeForest,  (7  Paige^  277,)  the  chancellor  held  that 
.  sn  express  power  to  assignees  for  the  benefit  of  creditors,  to  sell 
upon  credit,  did  not  tend  to  delay  or  hinder  the  creditors  of  the 
assignor  in  the  collection  of  their  debts,  and  that  the  trust  was 
not,  for  that  reason,  void.  His  reasons  were  that  if  the  as- 
signees did  their  duty  they  would  not  sell  upon  credit,  with- 
out obtaining  the  difference  in  value  between  a  sale  for  cash 
and  a  sale  upon  credit ;  and  that  the  creditors  would  have  the 
right  to  insist  that  such  securities  should  be  immediately  con- 
verted into  money  and  applied  to  the  purposes  of  the  trust. 
But  it  would  seem  from  the  remarks  of  the  chancellor  in  Mech 
cham  V.  Sternes,  (9  Paige,  398,)  that  he  afterwards  came  to  a 
different  conclusion.  In  the  latter  case^  the  trustee,  under  a 
power  to  sell  in  such  manner  and  at  such  reasonable  times  as 
should  seem  proper  to  him,  had  sold  the  assigned  property  upon 
a  credit ;  and  of  this  the  chancellor  says :  ''  It  was  moreover  a 
breach  of  his  duty  as  a  faithful  assignee  for  the  benefit  of  cred- 
itors to  retail  the  property  in  this  way,  upon  credit.  For  the 
creditors  were  entitled  to  have  the  assigned  property  converted 
into  money  and  applied  to  the  payment  of  their  debts,, without 
unnecessary  delay.  And  the  assignment  itself  would  have  been 
clearly  fraudulent  if  the  assignors  had  in  terms  directed  their 
assignees  to  dispose  of  the  property  in  the  manner  in  which  it 
was  disposed  of  by  the  trustees  in  this  case."  In  Barney  v. 
Oriffirii  (2  ComsL  365,)  the  assignment  in  terms  authorized  a 
sale  upon  credit,  and  this,  by  Bronson,  J.  was  held  to  be  an  un- 
unanswerable  objection  to  the  deed.  Such  power  does  tend 
directly  to  hinder  and  delay  creditors,  and  necessarily  invali- 
dates the  trust.  {And  see  Oore  v.  Clisby,  8  Pick.  569.)  If 
therefore,  by  the  terms  of  this  assignment,  the  plaintiffs,  the 
trustees,  are  authorized  to  sell  upon  a  credit,  the  objection  of  the 
defendants  was  well  taken,  and  the  ruling  of  the  judge  upon  the 
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trial,  wrong.  The  same  rales  most  apply  to  the  construction 
of  this  instrument  as  to  any  other  deed.  And  one  leading 
maadm  in  the  construction  of  all  written  intruments  is  that  a 
liberal  construction  shall  be  put  upon  then^  so  as  to  uphold 
them,  if  possible^  and  carry  into  effect  the  intention  of  the  par- 
ties. (Co.  Litt  86,  a.)  Another  maxim  is,  quod  leges  con- 
structio  non  fwM  mjuriam;  that  every  deed  shall  receive 
such  construction  as  will  sustain  rather  than  destroy  it.  (Co. 
LitL  183,  a,  b.)  These  principles  have  been  applied  in  the 
construction  of  deeds  creating  Inrusts  for  the  benefit  of  creditors. 
JnHUchcock  V.  Cadmus,  (2  Barb.  S.  C.  Rep.  381,)  authority 
was  given  to  the  assignees  to  ^'  manage  and  improve"  the  assigned 
property,  and  it  was  held  that  although  the  language  was  broad 
enough  to  authorize  the  erection  of  buildings  and  making  alter- 
ations and  repairs  upon  the  real  estate,  which  would  hinder  and 
delay  creditors  and  avoid  the  deed;  and  that  the  words  should 
not,  in  the  absence  of  any  thing  else  in  the  instrument,  favoring 
such  a  construction,  have  so  broad  an  effect,  but  should,  to  up- 
hold it,  be  satisfied  by  construing  the  assignment  as  authorizing 
the  trustee  to  control  and  administer  the  assigned  property,  to 
meHorate  the  same  by  careful  and  prudent  management,  and 
sell  it  at  such  time  as  would  be  most  beneficial  to  creditors. 
Vice  Chancellor  Sandford,  in  Van  Nest  v.  Yoe,  says,  "  We  are 
not  to  imply  a  power  from  the  instrument,  in  order  to  overturn 
it,  but  we  are  to  construe  it,  if  practicable,  so  as  to  give  effect  to 
every  part  of  it" 

It  cannot  be  held,  without  doing  violence  to  these  rules,  that 
the  assignment  in  this  cause  authorizes  a  sale  upon  credit. 
The  words  employed  can  be  fully  satisfied  far  short  of  confer- 
ring this  power.  They  must  mean  '*  such  terms  and  conditions" 
as  are  consistent  with  the  rights  of  creditors,  and  the  duties  of 
the  assignees -and  the  rules  of  law,  as  well  as  those  that  should 
appear  for  the  best  interest  of  the  parties  concerned ;  the  direc- 
tion being  to  convert  the  property  into  money,  and  not  into  debtd 
against  third  persons.  It  would  be  sufficient  for  me  to  say,  here, 
that  the  same  question  was  before  us  in  Pratt  v.  Corbin^  de- 
cided in  January  last.    We  there  held  that  a  power  in  precisely 


62  OASES  IK  THE  SUPREME  COURT. 

'  Harris  tr.  Thofmpson. 

the  Mme  ten^s  did  not  authorize  a  sale  upon  credit,  and  did  not 
therefore^  binder  or  delay  creditors.  The  same  was  substantially 
decided  in  Meadtam  v.  Steme9.  The  samS  clause  was  contained 
in  the  aesigntnenrt  in  HUckcock  v.  Cadmus,  and  although 
it  is  not  particularly  referred  to,  the  justice  who  decided  the 
case  held  that  it  directed  a  sale  of  the  assigned  property  with« 
out  delay,  and  that  it  wiLs  a  valid  assignment  In  Massachu- 
setts  it-  has  been  beM  that  authority  to  an  assignee  to  sell  the 
assigned  property  at  public  or  private  sale,  in  such  manner  and 
at  such  limes  as  the  trustees  might  consider  expedient,  was  an 
authority  to  seU  upon  credit.  {Neatly  v.  Ambrose,  21  Pick* 
185.)  This  was  in  «n  action  against  assignees,  to  charge  them 
with  the  property  sold  upon  credit,  and  the  court  held  that  the 
assignees  had  not  kansoended  their  authority,  and  were  not  lia^ 
ble  to  the  action.  This  is  in  direct  conflict  with  Meacham  v. 
Stemes,  which  is  MncSng  as  an  authority  with  us,  and  ih  our 
judgment  is  well  sustained  by  principle. 

There  is  no  complaint  that  the  cause  was  not  properly  sub-* 
mitted  to  the  jury,  with  proper  instructions.  The  judgment 
must  be  affirmed. 

Judgment  affirmed. 

[Onondaga  General  TerMi  October  4, 1852.  W*  F.  AUe»,  HMard  ftad 
^aUi  Jtutioefl.] 


15     02 

'-^-^  Harris,  sheriff,  &c.  vs.  Thompson. 

I    9ap30g 

15b  (3S  An  assignment,  by  an  incorporated  company,  of  aU  its  property  to  a  trustee. 

36a  p  25 

I  36ap  28  in  trust  for  the  payment  of  its  creditors,  ratably,  made  in  oontemplatloa 

'  ^12^^  of  insolvency,  is  absolutely  void,  by  statute.    (1  A.  S,  608,  (  4.) 

Case  agreed  upon  by  the  parties,  under  section  872  of  the 
code.  On  the  first  day  of  April,  1852,  ai  9  o^dock  in  the  fare- 
noon,  several  judgments  "were  re-covered  and  docketed,  (so  as  to 
become  liens  upon  real  estate,)  against  the  '^  Astorogan  Com- 
pany)"  a  manufacturing  corporation,  located  and  doing  business 
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in  the  cooBtj  of  Herkimer,  amountbg  in  the  aggregate  to  about 
$12,000.  On  the  same  day,  at  three  o'clock  in  the  afternoon, 
the  '^  Astorogan  Company,"  '*  in  contemplation  of  insolvency," 
as  stated  and  admitted  in  the  case,  assigned  all  their  real  and 
personal  estate,  valued  at  about  $50,000,  to  Henry  Thompson, 
in  trust  for  the  payment  of  all  the^  creditors  of  the  company, 
ratably.  On  the  12th  day  of  April  executions  were  issued 
upon  the  several  judgments  to  the  plaintiif,  Harris,  sheriff  of 
the  county  of  Herkimer,  and  by  him  levied  upon  the  gooda, 
chattels  and  personal  property  of  the  defendants,  and  which 
had  been  assigned  to  Thompson.  The  sheriff,  in  behalf  of  the 
judgment  creditors,  claimed  and  insisted  that  the  assignment 
was  void  by  statute.  This  case  was  made,  and  the  question 
upon  the  validity  of  the  assignment  was  submitted  for  the  de^ 
cision  of  the  court ;  the  sheriff  claiming  that  the  assignee  should 
deliver  to  him  the  assigned  property,  to  be  sold  in  satisfaction 
of  the  executions. 

NoUon  4*  Lake,  for  the  sheriff  and  creditors. 

E.  S.  Capron,  for  Thompson  the  assignee. 

By  the  Court,  W.  F.  Allen,  J.  The  case  agreed  upon 
states,  "  that  said  assignment  was  made  in  contemplation  of  the 
insolvency  of  the  said  company ;  but  said  company  had  not  at 
any  time  refused  payment  of  any  of  its  notes,  or  other  evidences 
of  debt,  in  specie  or  lawful  currency."  The  latter  branch  of  the 
statement  is  not  deemed  material  by  the  sheriff  and  those  alleg- 
ing the  invalidity  of  the  assignment.  The  statute  under  which 
the  question  presented  arises  is  in  these  words:  ''Whenever 
any  incorporated  company  shall  have  refused  the  payment  of 
any  of  its  notes,  or  other  evidences  of  debt,  in  specie,  or  lawful 
money  of  the  United  States,  it  shall  not  be  lawful  for.  such  com- 
pany, or  any  of  its  officers,  to  assign  or  transfw  any  of  the  prop^ 
erty  or  choses  in  action  of  such  company,  to  any  officer  or 
stockholder  of  such  company,  directly  or  indirectly,  for  the  pay- 
ment of  any  debt ;  and  it  shall  not  be  lawful  to  m&ke  any  trant^ 
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fer  or  assignment  in  contemplation  of  the  insolvency  of  such 
company,  to  any  person  or  persons  whatever;  and  every  such 
transfer  and  assignment  to  such  officer,  stockholder,  or  othar 
person,  or  in  trost  for  them,  or  their  benefit,  shall  be  utterly 
void."    (1  A  S.  608,  §  4 ;  ithed.p.  1175.) 

Two  classes  of  transfers,  or  assignments  by  corporations,  are 
prohibited  by  this  section,  npon  its  most  obvious  reading.  By 
the  first  clause,  assignments  and  transfers  to  stockholders  or  di- 
rectors, directly  or  indirectly,  for  the  payment  of  any  debt,  after 
the  corporation  shall  have  refused  payment  of  its  notes  or  evi- 
dences of  debt,  are  forbidden,  whether  the  company  is  solvent 
or  insolvent.  The  object  of  this  provision  is  evidently  to  pre- 
vent an  undue  preference  of  directors  and  stockholders  in  the 
payment  of  their  debts  over  the  creditors  at  large,  without  put- 
ting the  latter  to  the  proof  of  actual  or  contemplated  insolvency, 
and  making  the  refusal  to  pay  debts  of  a  specified  character  suf- 
ficient to  defeat  such  assignment.  The  second  clause  prohibits 
all  assignments  and  transfers  by  corporations,  in  contemplation 
of  insolvency,  to  any  person  or  persons  whatever.  The  two 
clauses. afiect  difierent  classes  of  persons,  and  are  made  to  de- 
pend upon  different  contingencies.  The  first  acts  upon  directors 
and  stockholders  only ;  and  is  applicable  when  payment  of  cer* 
tain  debts  has  been  refused ;  the  second  extends  to  all  persons, 
and  applies  to  assignments  for  any  purpose,  made  in  contem- 
plation of  insolvency.  Every  "suckP  transfer  and  assignment, 
that  is,  every  transfer  and  assignment  coming  within  either 
prohibition,  is  declared  to  be  utterly  void.  I  do  not  see  that  it 
can  be  made  plainer  by  argument.  The  two  clauses  are  entirely 
distinct  and  independent,  and  each  is  perfect  without  the  other. 
The  refusal  to  pay  a  debt  or  debts  is  not  made  evidence  of  in- 
solvency, or  that  the  managers  deemed  the  corporation  insolvent 
under  the  second  paragraph.  It  would  doubtless  be  a  circum- 
stance to  be  submitted  to  a  jury  upon  a  controverted  question 
whether  the  assignment  was*  or  was  not  made  in  contemplation 
of  insolvency,  but  would  not  necessarily  be  controUing.  But  in 
this  case  the  parties  have  said  that  this  assignment  was  made 
in  contemplation  of  insolvency.    The  fact  is  admitted,  whidi 
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brings  it  inthin  the  prohibilioh  of  the  act,  and  renders  it  entirely 
iroid,  and  it  cannot  avail  the  assignee  to  insist  that  one  eircam- 
stance  ^hioh,  in  other  aspects,  ivoald  tend  to  establish  the  ftct, 
does  not  exist.  IVoper  provisiohs  are  made  by  law  for  the  distri- 
bntion  of  the  assets  of  insolvent  corporations,  by  a  receiver  to 
be  appmnted  by  and  to  act  under  the  direction  of  the  court,  with 
all  necesaary  safeguards  against  fraud,  and  with  the  requisite 
proceedings  to  ascertain  the  debts  of  the  corporation,  and  to  de- 
termine who  may  be  entitled  to  share  in  the  distribution  of  the 
assets.  (2  R.  &  466 ;  Ath  ed.  p.  709.  Art.  Bd  of  title  4  of 
chap.  8  of  part  id.)  Oonstruing  the  section,  under  which  it  is 
claimed  that  this  assignment  is  void,  in  the  light  of  the  provis- 
iooa  for  the  voluntary  dissolution  of  corporations,  it  is  quite 
evident  that  it  was  not  the  intention  of  the  legislature  to  leave 
in  the  hands  of  the  directors  of  an  insolvent  corporation  the 
power  to  select  their  own  agent  to  distribute  the  assets.  Public 
policy,  and  the  just  protection  of  the  rights  of  stockholders  and 
creditors,  required  the  selection  df  a  trustee,  for  the  benefit  of 
all  interested,  to  be  made  by  the  courts,  and  not  by  the  inter- 
ested managers  of  the  association.  It  wae  necessary  to  prevent 
£raHdiilent  insolvencies  and  fraudulent  piractices  in  the  distribu- 
tion o£  the  assets  of  the  corporation.  Bowen  v«  Lectse,  (5  Hilly 
221f)  doeA  not  decide  the  question  presented  to  us.  It  merely 
decides  that  the  section  under  consideration  was  applicable  to 
the  Neif •Y<»rk  and  Erie  Railroad  Company,  without  determining 
the  ecDstrtiction  of  the  section.  In  Haxtun  v.  Bishop^  (8  Wend. 
18,)  it  was  not  material  whether  the  voluntary  transfer  of  the 
bank  was  valid  or  not,  as  the  plaintiff  had  title  as  receiver,  con- 
fessedly valid,  and  the  cinef  justice,  so  far  from  resting  the  de- 
eisioB  of  Uie  cause  upon  the  validity  of  the  assignment,  held 
that  question  not  material ;  and  of  course  what  he  says  upon 
that  point,  is  out  of  the  case.  But  if  in  point,  I  do  not  under- 
stand him  as  advancing  the  proposition  that  no  assignment  is 
within  the  prohibition  of  the  act  which  does  not  give  preferences 
to  tibe  officers  or  stockholders  of  the  corporation.  To  hold  this 
would  be  to  engraft  upon  the  act  a  provision  not  expressed  or 
imptied  in  its  terms.  He  says  that  the  act  only  forbids  assign- 
Vol.  XV.  9 
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ments  in  two  cases,  and  that  the  assignment  then  before  ihe 
court  was  not  within  either  class  of  cases ;  that  it  was  not  made 
to  any  officer  or  stockholder,  for  the  payment  of  any  debt  of 
theirs,  and  was  not  an  assignment  to  any  one  in  contemplation 
of  insolvency,  within  the  purview  of  the  act  If  not  made  in 
contemplation  of  insolvency  it  was  of  course  not  within  the  pro- 
hibition, and  whatever  might  be  said  for  or  against  the  conclu- 
sions of  fact  of  the  learned  chief  justice,  in  that  case^  the  parties 
to  this  submission  have  expressly  admitted  that  this  assignment 
was  made  in  contemplation  of  insolvency,  and  thus  reHeved  us 
of  all  embarrassment  on  that  subject.  The  power  of  corpora- 
tions to  assign  in  contemplation  of  insolvency  was  not  involved 
in  De  Ruyter  v.  The  Trustees  of  St.  Petefs  Church,  (3  Barb. 
Ch.  Rep.  119,)  and  therefore  it  is  not  surprising  that  we  do  not 
find  it  discussed  in  the  opinion  of  the  chancellor. 

We  are  of  the  opinion  that  the  assignment  is  void  for  the 
reason  that  it  was  made  in  contemplation  of  insolvency ;  and  a 
judgment  must  be  entered  declaring  it  void,  as  agunst  the  judg- 
inents  and  executions  mentioned  in  the  statement  of  facts.  The 
counsel  for  the  assignee  suggests  that  the  judgment  should  con- 
tain a  provision  affirming  the  acts  of  the  assignee,  done  in  good 
faith,  under  the  assignment.  This  is  not  necessary,  as  this  is 
not  an  action  to  set  aside  the  assignment  and  for  an  accounting, 
but  simply  a  proceeding  to  test  the  right  of  the  creditors  to  the 
property  still  in  the  hands  of  the  assignee,  in  specie ;  and  it 
was  doubtless  in  this  view  that  the  parties  have  expressly  pro- 
vided that  the  only  question  to  be  submitted  was  as  to  the  val- 
idity of  the  assignment. 

Judgment  for  the  plaintiff. 

[Onsu)a  Obnbral  Teem,  January  8, 1868.  W.  F.  AOtn,  BMard  and  PraU, 
Jnsticefl.] 


ONEIDA-JANUARY,  1868.  67 


Edwards  and  others,  adm'rs,  &c.  vs.  Stewart. 

In  an  action  for  medical  senrices  and  attendance  of  the  plaintiffs'  intestate, 
upon  the  defendant,  the  record  of  a  judgment  recoTered  by  the  defend- 
ant in  a  former  snit  brought  by  him  against  the  intestate,  for  negligence 
and  unskillililness  in  his  treatment  of  the  defendant,  is  competent  evidenoOy 
and  conclusive  against  the  plaintiffs,  upon  the  question  of  negligence. 

Appeal  from  a  judgment  of  the  Onondaga  comity  court,  af- 
firming that  of  a  justice  of  the  peace  in  favor  of  the  plaintiff. 
The  action  was  for  medical  services  and  attendance  of  the 
plaintiffs'  intestate  upon  the  defendant,  for  a  broken  leg.  The 
defendant  set  up  as  a  defense  to  the  action,  the  recovery  of  a 
judgment  in  the  supreme  court,  by  himself,  against  the  intestate, 
in  an  action  for  negligence  and  unskillfulness  in  his  treatment 
of  the  defendant.  After  evidence  on  the  part  of  the  plaintiff  of 
the  services,  and  their  value,  the  defendant  offered  an  exempli- 
fied copy  of  the  judgment  roll,  in  evidence,  to  sustain  his  defense. 
This  was  objected  to,  on  the  ground  that  from  inspection  the 
record  referred  to  did  not  show  that  the  subject  matters  in  issue 
here  were  passed  upon  by  said  court,  and  the  objection  was 
sustained.  The  defendant  then  gave  evidence  that  the  same 
injury,  and  the  treatment  by  the  intestate,  which  constituted 
this  cause  of  action,  were  the  subject  of  inquiry  in  the  action  in 
the  supreme  court.  The  jury  rendered  a  verdict  for  the  plain- 
tiff, and  from  the  judgment  of  the  county  court  a£Srming  that 
of  the  justice,  the  defendant  appealed  to  this  court. 

P.  OuitoaieTy  Jan.  for  the  plaintiff. 

/  R.  Anderson^  for  the  defendants. 

By  the  Courts  W.  F.  Allen,  J.  The  record  of  the  recovery 
in  the  action  by  the  present  defendant  against  the  plaintiffs'  in- 
testate for  want  of  care  and  skill  in  the  performance  of  the  ser- 
vices for  which  this  action  was  brought,  was  excluded,  for  the 
reason  that  the  record  alone  did  not  show  that  the  services  were 
the  same  in  both  actions.    In  this  I  think  the  justice  erred. ' 
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The  record  showed  that  the  recovery  wafl  iu  an  action  for  mal' 
treatment  of  a  leg,  broken  below  the  knee,  on  the  9th  of  October, 
1850.  This  action  was  for  Bervices  in  the  treatment  of  a  leg 
broken  on  the  same  day,  and  in  the  same  place.  There  could 
'be  no  doubt  that  the  injury  was  the  same,  and  the  attendance, 
ireatment  and  services  the  same.  Had  the  complaint  in  this 
court  been  general,  it  might  have  required  some  evidence  to 
identify  the  cause  of  action  and  show  it  identical  with  the 
cause  of  action  in  this  suit.  The  plaintiff's  rested  their  ob« 
jection  upon  this  ground,  and  as  this  was  not  well  taken, 
if  the  evidence  was  competent  for  any  purpose,  the  judgment 
should  be  reversed.  It  was  urged  upon  the  argument  that  the 
recovery  was  insisted  upon  in  the  answer,  first,  as  an  estoj^el'; 
and  secondly,  as  a  bar  to  the  right  of  the  plaintiff  in  this  action } 
and  that  it  was  not  either  an  estoppel  or  a  bar,  and  thevefbre 
the  record  was.  properly  excluded.  But,  first,  the  objection  wae 
not  based  upon  the  form  of  the  pleadings ;  and  secondly,  the 
defendant  alleges  in  his  answer  that  the  services  of  the  intestate 
were  so  negligently  and  unskillfully  performed  that  they  were 
worth  nothing,  and  were  of  no  benefit  to  him ;  and  if  the  record 
was  any  evidence  of  the  negligence  or  unskillfulness  of  the  in^ 
testate,  it  should  have  been  admitted. 

The  only  question,  tberefore,  ia  upon  the  competency  of  the 
record  as  evidence  in  the  action*  The  rule  is,  that  ^the  judg* 
ment  of  a  court  of  concurrent  jurisdiction,  directly  on  the  pointy 
is,  as  a  plea,  a  bar,  and  aa  evidence,  conclusive  between  the  same 
parties,  upon  the  same  matter  directly  in  question  in  another 
court."  {Le  Chien  v.  0(mv€Tne^rJ  1  John,  Cos*  492.)  It  is 
too  plain  for  argument  that  both  actions  in  this  case  cannot  be 
sustained;  that  if  the  defendant  was  entitled  to  maintain  the 
action  brought  in  this  court  to  recover  compensation  for  damages 
sustained  by  reason  of  unskillful- and  negligent  treatment,  the 
plaintiffs  are  not^  entitled  to  recover  in  this  action  for  the  aame 
services.  When  a  party  undertakes  a  work  of  skill  and  labor 
and  performs  it  so  unskillfully  that  his.  employer  derives  bo 
b^epefit  from  the  work,  he  is  not  entitied  to  recover  any  thing, 
for.  his  labor*    This  is  Sb  elementary  principle;  and  if  tiw 
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emplojer  sat.  only  dnived  no  benefit  from  the  8M*vioe8^  bill 
amtaiiKed  %.  positive  injury,  entitling  him  to  compeneation  for 
damages,  the-caae  ia  still  stronger  against  the  laborer  or  pro* 
feaaionitl.  man^  The.  matters  in  issue  in  the  two  actions  were 
the  same.  The  iasue  in  both  is  upon  the  charaeter  and  value 
e£  the  seryices  rendered  by  the  plaintiffs'  intestate  in  the  treat- 
^  mei;it  of  t^e  defendant's' fraotored  limb.  In  the  action  brought 
>^„tg^by  th^  patient^  eridenoe  that  the  treatment  by  the  physidaa 
'~^  was  skillful,  proper  and  careful,  would  have  defeated  the  action. 
80.  in  t)ua  aiotion,  evidenee  of  negligence  and  unskillful  treats 
vumtt  t(Ot  am  extexit  rendering  the  services  valueless^  would 
]|iptect  Ij^e  defendaoii  fiqom^  a  recovery.  In  the  first  action,  the 
pluntiff,  to  entitle  himself  to  a  recovery,  was  bound  to  show  the 
services  worse  than  valueless ;  to  have  been  positively  injuriotls ; 
in  the  latter  SiCtion  the  plaintiff  must  show  the  services  to  have 
been  valuable.  The  same  evidence  was  not  only  competent  but 
controlling  in  the  two  actions,  and  facts  which  would  sustain  one 
action  would  defeat  the  others  It  follows,  than,  that  the  judg-* 
ment  of  the  court  in  the  first  action  is,  as  matter  of  evidence  in 
ihis  action  between  the  same  parties,  oonelueive  upon  the  mat* 
ters  litigated  in  the  former  action.  The  objects  of  the  action 
are  different,  but  by  way  of  evidence  the  former  judgment  is 
conclusive  upon,  the  fact  that  the  sendee^  of  the  plaintiffs-  intes^ 
tato  in  hi0:  attendance  upon  and  treatment  of  the  defendant,  were 
usfikillfUly  and  negligently  performed  and  were  of  no  value  to 
the  defendant ;  that  being  the'  matter  directly  in  issue  in  that 
suit.  {Bapkim  v,.  j^  6  Wheat.  109.  Cowm  ^  HOPa  Notes, 
8^,  »i^e  5870  ^be  evidence  neeessary  to  sustain  this  action 
would  have  oonstihited  a  proper-  ground  of  defense  to  the  action 
brought  by  the  defendant,  and  hence  the  judgment  in  that  ac- 
tion is  conclusive  a^nst  the  right  of  the  plaintiff  here.  (Mar- 
riot  V.  £hmfiiUmi  T  T.  it^.  Le  Gum  v.  OouvemeuTj  l/j?6? 
JUfk  Gasi.4M.  Gawen  ^ESUs  Nke$i  828,  note  588.)  The 
principle' has  been  frequently  applied  to  cases  analogous  to  this, 
as  in  Jones  v.  Scrivetij  (8  John*  453,)  in  an  action  for  deceit  in 
the  sale  of  personal  property,  it.  was  held  that  a  judgment  in  a 
feriMr  aetion  bren^t  upon  a  note  given  upon  the  purchase,  in 
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^vhich  the  purchaser  set  up  the  deceit  as  a  defense,  which  was 
passed  upon  by  the  justice,  and  judgment  rendered  for  the 
amount  of  the  note,  was  a  bar  to  the  action  for  deceit.  The  rule 
is  the  same  if  the  matter  would  have  been  a  defense  to  the  for- 
mer action,  although  it  was  not  given  in  evidence,  or  although 
it'  may  have  been  offered  and  erroneously  rejected.  (Canfield 
V.  Monger,  12  John.  847.  Grant  v.  Button,  14  Id.  877.  See 
also  Bouchaud  v.  Bias,  8  Denio,  288 ;  White  v.  Ward,  9 
John.  232.) 

The  record  of  the  former  recovery  was  erroneously  excluded. 
It  w*as  competent  evidence,  and  conclusive  against  the  plaintifisi 
upon  the  question  of  negligence.  The  judgment  of  the  county 
court,  and  of  the  justice,  must  be  reversed. 

[Oneida  General  Tesh,  Januaiy  3.  1853.  W,  F,  AUm,  Butbard  and 
Pratt,  Justices.] 


Olift  and  others  vs.  White. 

^  15b"       70j 

89  Mi8*180|  Whore  the  executor  of  a  mortgagee  purchases  the  mortgaged  premises,  in  hia 

own  right,  at  a  sale  thereof  in  a  foreclosure  suit,  brought  upon  a  second 

mortgage,  the  prior  mortgage  becomes  thereby  merged  in  the  fee,  in  equity 

as  well  as  at  law,  and  a  suit  to  foreclose  the  same  will  be  perpetually  enjoined.* 

A  meiger  will  take  place  upon  the  union  of  a  greater  and  lesser  estate  in  tho 
same  person,  although  they  may  be  held  in  different  rights;  provided  tho 
accession  of  one  estate  to  the  other  is  by  the  act  of  the  party,  and  he  haa 
the  right  to  dispose  of  the  lesser  estate,  under  the  same  circumstances  and 
to  the  same  extent  that  it  would  take  place  if  the  estates  were  held  in  his 
own  right,  leaving  it  in  equity  to  be  determined  as  a  question  of  intention, 
express  or  implied. 

At  law,  when  a  greater  and  less  estate  meet  and  coincide  in  the  same  persoui 
without  any  intermediate  estate,  the  rule  is  inflexible,  and  the  less  estate 
is  at  once  merged  in  the  greater;  but  in  equity  the  rule  is  not  inflexible, 
but  is  made  to  depend  upon  the  intention  of  the  person  in  whom  the  estates 
unite ;  and  the  estates  will  continue  as  s^Mirate  estates  in  the  same  persop, 
if  the  intention  of  the  person  so  to  keep  them  is  shown. 

But  the  parties  will  be  presumed  to  have  intended  the  legal  consequences  of 
their  acts ;  and  hence  a  legal  mexger— merger  being  an  act  of  law— will  be 
held  to  have  taken  place  in  law,  unless  the  intention  to  keep  the  estates 
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separate  is  established ;  that  is,  the  unity  of  the  two  estates  in  the  same 
person  will  establish  a  merger,  in  eqaity,  without  any  evidence  aliunde  of 
any  intent,  and  devolve  it  upon  the  party  resisting  a  merger  to  show  that 
the  parties  did  not  intend  this  legal  consequence  of  .their  act  to  ensue. 
Prima  fkcie  the  lesser  estate  is  extinguished. 

This  was  an  action  to  restrain  and  perpetually  enjoin  the 
foreclosure  of  a  mortgage  given  by  one  Artemas  L.  Freeman  to 
Daniel  Kellogg  in  his  lifetime,  for  $2500,  upon  280  acres  of 
land  owned,  at  the  time  of  the  execution  of  the  mortgage,  by  the 
mortgagor.  The  plaintiffs  now  own  about  128  acres  of  the 
mortgaged  premises,  and  claim  that  the  mortgage  became  merged 
in  the  fee  upon  the  purchase  of  the  premises  by  George  F. 
Leitch,  one  of  the  executors  of  the  mortgagee.  The  action  was 
referred,  by  consent  of  parties,  and  a  judgment  was  entered  upon 
the  report  of  the  referee,  in  favor  of  the  plaintiff,  according  to 
the  prayer  of  the  complaint,  from  which  the  defendant  appealed. 
The  material  facts  as  found  by  the  referee,  so  far  as  the  same 
are  necessary  to  be  stated,  are  as  follows :  The  mortgage  in 
question  was  dated  March  4, 1885.  Daniel  Kellogg,  the  mort- 
gagee, died  May  4,  1886,  haying  constituted  John  Kellogg, 
George  F.  Leitch  and  David  A.  Comstock,  the  executors  of  his 
wilL  On  the  12th  day  of  September,  1886,  Freeman,  being 
still  the  owner  of  the  mortgaged  premises,  executed  a  second 
mortgage  upon  the  same  premises  to  the  executors  of  Kelloggi  to 
secure  the  payment  of  the  sum  of  $2800,  which  last  mortgage  was, 
m  1840,  foreclosed  by  the  mortgagees,  as  executors,  in  the  court 
of  chancery,  and  the  premises  were  sold  by  a  master,  under  a 
decree  of  the  court,  on  the  10th  day  of  October,  1840,  and  pur- 
chased by  George  F.  Leitch,  one  of  the  executors,  for  the  sum  of 
$600,  the  executors,  as  such,  then  holding  and  owning  the  first 
mortgage  for  $2500.  The  referee  found  that  the  purchase  was 
made  by  Leitch  in  his  individual  capacity,  and  not  as  executor  or  in 
trust  for  the  estate  represented  by  him.  On  the  26th  of  February, 
1842,  Leitch  and  wife  conveyed  by  warranty  deed  to  one  Euse- 
bius  Lawrence,  128i^  acres,  parcel  of  the  mortgaged  premises, 
now  owned  by  the  plaintiffs  "  subject  to  a  mortgage  executed  by 
JL  L.  Freen^an  an^  wife  to  Daniel  Kellogg  for  $2500  and  inter- 
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«8t  from  January  1, 1842,"  (the  mortgage  in  question,)  and  the 
referee  found  that  the  amount  of  said  mortgage  was  allowed  as 
a  part  of  the  purchase  money  of  the  premises.  Lawrence  e^e* 
cuted  to  Leitch  a  mortgage  for  apportion  of  the  purchase  money, 
which  mortgage  was  assigned  by  Leitch  to  the  executor  of  Bus^ 
sell  Gibbs,  by  whom  it  was  foreclosed  in  chancery  and  the  prem* 
ises  sold  by  a  master,  under  a  decree  of  the  court,  and  parcfaased* 
by  Leitch  for  the  sum  of  $305.  Jn  the  master's  terms  of  sale  it 
was  declared  to  be  subject  to  the  mortgage  in  questicm.  April 
1, 1845,  Leitch  and  wife  by  warranty  deed  conveyed  the  same 
123  acf'es  to  the  plaintiffs,  having  before  conveyed  the  residua 
of  the  mortgaged  premises  to  other  persons.  There  was  evi<^ 
dence  that  Leitch  managed  and  sold  the  premises  with  a  view 
to  the  payment  of  the  debts  of  Freeman  the  original  owner,  and 
that  a  portion  of  the  premises  or  the  avails  of  the  sale  tbereof| 
was  thus  applied  by  him.  On  the  25th  day  of  May,  1843,  the 
executors  of  Kellogg,  by  an  assignment  dated  July  30, 1841, 
assigned  the  mortgage  in  question  to  John  Wilkinson,  president 
of  the  Bank  of  Syracuse,  a  banking  association  organised  under 
the  general  banking  law,  receiving  stock  in  said  bank,  therefor. 
Freeman  then  signed  an  indorsement  on  the  mortgage,  admitting 
notice  of  the  assignment  and  that  there  was.  due  thereon  the 
full  amount  of  principal,  with  interest  from  the  January  pre- 
ceding, without  any  ofiset  or  discount  whatever.  By  assign-t 
ment  from  Wilkinson,  the  defendant  became  the  assignee  of  the 
mortgage,  on  the  25th  of  April,  1850,  and  at  the  commencement 
of  this  action,  had  commenced  proceedings  to  foreclose  the  mort- 
gage and  sell  the  mortgaged  premises,  under  the  statute  and 
the  power  of  sale  contained  in  the  mortgage. 

• 
B.  Dams  Nossony  for  the  plaintiff!* 

P.  OtUwaier^  Jun.  for  tbe^defendaut 

Bjf  the  Courtj  W.  F.  Allen,  J.  I  shall  assume,  for  all  the 
purposes  of  this  case,  that  the  learned  refei'ee  is  right  in  his 
GOQclasioo,  upon  t}ie  evidence,  that  Leitch,  by  his  pocohase  al 
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(he  master's  sale,  in  1840,  acquired  the  fee  of  the  mortgaged 
premises,  in  his  individaal  capacity,  and  not  as  executor  or 
tmstee ;  for  if  upon  such  purchase  the  mortgage  held  and  owned 
by  him  and  others  as  executors  was  extinguished  by  merger 
in  the  estate  thus  acquired,  a  fortiori  would  such  mortgage  in- 
terest have  merged  in  a  like  estate  acquired  by  him  as  executor. 
Indeed  I  do  not  understand  it  to  be  contended  by  the  counsel  for 
the  defendant  that  if  the  mortgage  interest  and  the  estate  in 
fee  had  met  in  the  same  person,  holding  each  in  the  same  right, 
the  former  would  not  have  become  extinguished  in  the  latter, 
unless  some  circumstances  existed  to  prevent  the  merger.  Be- 
fore entering  upon  an  examination  of  the  law  of  merger,  as  ap- 
plicable to  this  case,  it  will  be  well  to  see  the  situation  of  the 
parties  and  their  relative  rights  and  liabilities  in  respect  to  the 
subject  matter  of  the  controversy. 

And  first.  At  the  time  of  the  purchase  of  the  premises  by 
Leitch  each  of  the  executors  of  Mr.  Kellogg,  as  such  executor, 
had  title  to  the  bond  and  mortgage  of  Freeman,  (now  claimed 
to  be  owned  by  the  defendant,)  that  is,  the  executors  had  a  joint 
and  entire  interest  in  the  effects  of  the  testator,  and  the  acts  of 
one,  relating  to  the  delivery,  sale,  or  release  of  the  testator's 
goods,  were  the  acts  of  all,  and  binding  upon  all.  ( Williams 
en  Executors,  691.  Wheeler  v.  Wheeler,  9  Cowen,  84.  'Mur- 
ray V.  Blaichfard,  1  Wend.  588.)  A  release  or  discharge  of 
the  mortgage  in  question  by  Leitch  alone  would  therefore  have 
been  a  good  discharge  of  the  mortgage,  and  any  act  of  Leitch 
by  which  his  interest  in  the  mortgage,  or  his  right  to  enforce 
the  sanie,  was  discharged  or  destroyed,  would  have  bound  all  the 
executors,  and  operated  as  a  discharge  of  the  mortgage.  ( WU- 
liam^  Executors,  592,  and  cases  cited  in  notes  (e)  and  (/.) 
ToOer^s  Law  of  Executors,  859  and  860.) 

Secondly.  By  the  sale  of  the  premises  upon  the  junior  mort- 
gage and  the  purchase  thereof  by  Leitch,  the  premises  became 
the  primary  fund  for  the  payment  of  the  prior  mortgage,  (the 
mortgage  in  question;)  the  purchaser  having  acquired  the 
title  only  to  the  equity  of  redemption  ^nd  taken  the  premises 
itljeel  t&ihe  prior  incumbrance.    Had  the  mortgagor  b^en 
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compelled  to  pay  the  mortgage  debt  he  wonld  have  been  entitled 
to  reimbursement  out  of  the  mortgaged  premises.  ( Tice  v..  An- 
nin,  2  John.  Ch.  Rep.  125.  McKinstry  v.  Curtis,  10  Paige, 
603.  Heyer  v.  Pruyn,  7  Id.  465.  Kinney  v.  McCullough, 
1  Sa7idf.  Ch.  Rep.  870.  Rwssell  v.  Allen,  10  Pa^c,  249.) 
Freeman,  upon  payment  of  the  mortgage,  would  have  been  en- 
titled to  be  subrogated  to  the  rights  of  the  mortgagee,  and  to  an 
assignment  of  the  mortgage,  to  enable  him  to  reimburse  him- 
self .from  the  primary  fund,  to  wit,  the  mortgaged  premises. 
{Vanderkemp  v.  SheUon,  11  Paige,  28.  Mathews  v.  Aikm, 
1  ComsL  595.)  Leitch  then,  whether  he  had. by  reason  of  his 
dealing  with  the  property  become  personally  responsible  to  the 
estate  of  Kellogg  for  the  payment  of  the  mortgage  debt,  or  not, 
had  become  the  owner  of  property  primarily  charged  with  the 
payment,  and  which  greatly  exceeded  in  value  the  a^nount  of 
the  debt,  and  as  executor  he  was  the  holder  and  owner  of  the 
debt  thus  charged  upon  his  estate.  Had  he,  after  this,  collected 
the  amount  of  Freeman,  the  obligor,  the  latter  would  have  had 
an  immediate  remedy  against  the  property  of  Leitch  for  the 
amount  paid.  It  appears  to  me  to  follow  as  a  necessary  conse- 
quence that  he  would  not,  as  executor,  have  been  permitted  to 
enforce  the  collection  of  the  debt  against  the  mortgagor  until  be 
had  e^austed  his  remedy  against  the  mortgaged  premises,  or 
in  other  words,  until  he  had  applied  the  property  in  his  hands, 
confessedly  more  than  sufficient  in  value  for  that  purpose,  to 
the  payment  of  the  debt.  The  liability  of  the  mortgagor  was 
merely  nominal,  and  the  mortgage  debt  was  in  substance  a  mere 
charge  upon  the  premises  in  the  hands  of  Leitch.  It  being  con- 
ceded as  it  must  be,  that  Leitch  had  the  power  to  discharge  the 
mortgage,  and  having  purchased  the  equity  of  redemption  in 
the  premises  mortgaged,  and  thus  possessed  himself  of  the  pri- 
mary fund  for  the  payment  of  the  debt,  ample  for  that  purpose^ 
it  seems  to  me  that  equity  "^ould  estop  him  from  alleging  that 
the  charge  still  existed  and  had  been  kept  alive  in  his  hands  far 
^o  other  purpose,  so  far  as  the  evidence  discloses,  except  to  de- 
fraud his  grantee.  It  does  not  appear  that  creditors  or  «nj 
other  person  had,  at  the  time  of  the  purchase  by  Leitch,  i^j 
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ihtereai  in  keeping  the  mortgage  alive  as  a  lien  separate  and 
distinct  from  the  estate  of  Leitch  in  the  premises.  The  case  is 
simply  this.  Leitch,  as  executor,  holds  and  owns  the  mortgage 
debt,  and  while  so  holding  and  owning  it,  becomes  possessed  of 
property  properly  and  primarily  applicable  to  its  payment,  more 
than  sufficient  in  value  for  that  purpose.  Shall  it  not  then,  as 
agunst  innocent  third  persons  and  in  the  absence  of  evidence 
that  other  persons  have  equities  adverse,  be  said  to  be  paid  ? 
But  farther,  Leitch  has  sold  the  property  and  converted  the  fund 
into  money ;  and  why  may  he  not  be  said  to  have  received  it  as 
executor  and  to  have  become  responsible  to  the  estate  he  rcpre* 
sents,  for  the  amount  7  If  so,  then  clearly  the  mortgage  had  no 
vitality,  as  such,  at  the  time  of  the  assignment  to  Wilkinson,  and 
the  plaintiff  is  entitled  to  the  relief  he  asks.  But  notwithstand- 
ing the  decision  of  the  appeal  upon  these  suggestions  I  proceed 
to  examine  the  doctrine  of  the  law  of  merger,  as  applicable  to 
the  case.  And  first,  upon  the  assumption  that  the  law  of  the 
case  is  the  same  it  would  have  been  had  Leitch  owned  the  mort- 
gagC)  and  the  estate  in  fee,  in  the  same  right.  Writers  are  not 
fully  agreed  as  to  the  origin  or  the  reasons  of  this  branch  of  the 
law,  or  upon  the  principles  upon  which  it  should  be  applied  to 
eases  as  they  arise.  I  will  content  myself  with  taking  the  law 
as  I  find  it,  applying  the  principles,  so  far  as  I  find  them  settled 
by  authority,  to  this  case,  without  attempting  to  go  beyond  what 
is  written. 

Merger  of  estates  takes  place  when  a  greater  estate  and  less 
coincide  and  meet  in  one  and  the  same  person,  without  any  in* 
termediate  estate ;  the  less  is  immediately  merged  or  lost  in  the 
greater.  Rights  are  said  to  be  merged  when  the  same  person 
who  is  bound  to  pay,  is  also  entitled  to  receive.  (2  Black,  Com. 
177.)  At  law,  when  a  greater  and  less  estate  meet  and  coincide 
in  the  same  person  without  any  intermediate  estate,  the  rule  is 
inflexible,  and  the  less  estate  is  at  once  merged  in  the  greater ; 
but  in  equity  the  rule  is  said  not  to  be  inflexible,  but  is  made  to 
depend  upon  the  intention  of  the  person  in  whom  the  estates 
unite,  and  the  estates  will  continue  as  separate  estates  in  the 
sa6ie' person,  if  the  intention  of  the  person  so  to  keep  them  is 
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Bhown.  {James  v.  Moret/y  2  Cowen^  246.)  But  in  this,  as  in 
every  other  case,  the  parties  will  be  presumed  to  have  intended 
the  legal  consequences  of  their  acts,  and  hence  a  legal  merger, 
as  merger  is  an  act  of  law,  will  be  held  to  have  taken  place,  in 
law,  unless  the  intention  to  keep  the  estates  separate  is  estab* 
lished;  that  is,  the  unity  of  the  two  estates  in  the  same  person 
will  establish  a  merger  in  equity,  without  any  evidence  aliunde 
of  any  intent,  and  devolve  it  upon  the  party  resisting  a  merged 
to  show  that  the  parties  did  not  intend  this  legal  consequence  of 
their  act  to  ensue.  Prima  facie  the  lesser  estate  is  extinguished. 
So  in  the  case  cited  it  is  said  that  if  a  mortgagee  purchases  w 
takes  a  release  of  the  equity  of  redemption,  the  whole  estate  i« 
vested  in  him,  and  the  mortgage  is  extinguished,  and  with  it  the 
mortgage  debt,  unless  intention,  incapacity  to  elect,  or  interest 
of  the  mortgagee,  intervene  to  prevent  it.  Equity  only  preserves 
distinct  estates  and  rights  uniting  in  the  same  person  when  the 
intention  to  keep  them  distinct  is  expressed  or  implied.  When 
the  equity  of  redemption  is  devised  to  the  mortgagee,  this  union 
extinguishes  the  mortgage,  if  that  result  would  be  indifferent  to 
the  devisee  and  mortgagee,  unless  some  act  be  done  to  keep4t 
on  foot.  (Moffatt  v.  Hammondj  18  Ves.  884.)  If  the  interest 
of  the  party  requires  the  incumbrance  to  be  kept  on  foot,  equity 
will  presume  that  he  intended  that  result  {St€arr  v.  EUis,  6 
John.  Ch.  Rep.  393.)  This  case  is  commented  on  by  Justice 
Sutherland  in  James  v.  Morey,  but  the  general  principle  laid 
down  by  the  chancellor  in  relation  to  the  law  of  merger,  is  not 
dissented  from ;  the  judge  only  dissenting  from  the  position  of 
the  chancellor  that  the  intention  to  keep  up  the  charge  must  be 
imfnediately  and  duly  declared,  and  holding  that  the  party 
should  have  a  reasonable  time  within  which  to  elect.  {See  Mills 
V.  Comslockj  5  John.  Ch.  Rep.  214 ;  Gardner  v.  Astor,  8  IcL 
63  ;  Parry  v.  Wright^  1  Sim.  ^  Stuarl,  369  ;  Lord  Compion 
V.  Oxendeti,  2  Ves^,  jun.,  261 ;  &  C.  4  Bro.  C.  C.  397.) 
There  were  no  intervening  incumbrances  to  prevent  a  merger 
in  this  case,  and  it  was  a  matter  of  indifference  to  Leitoh  whether 
the  merger  took  place  or  not.  And  it  does  not  appear  that  the 
interest  of  any  person,  existing  at  the  time  when'  Leitch  became 
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die  purchaser  of  the  pemiseQ  at  the  master's  sale,  would  have 
been  i^vanced  by  Ii^eeping  the  mortgage  on  foot.  An  intention 
to  keep  the  mortgage  in  existence  cannot  then  lie  presumed  from 
the  situation  of  the  property,,  or  the  situation  or  interest  of  the 
parties  concerned.  Whether  Leitch  by  his  acts  manifested  an 
il^tent  to  prevent  ^  merger  and  keep  the  mortgage  on  foot  as  a 
distinct  and  specific  lien  upon  the  premises,  will  be  examined  in 
anoth^  connection..  There  can  be  no  doubt,  I  think,  that  bad 
Leitch  owned  the  ixiortgage  and  the  equity  of  redemption  in  the 
mortgaged  premises,  in  his  own  right,  the  former  would  have 
merged  .and  been  extii^gmshed  in  the  latter,  unless  by  eome  act 
of  Xieitch  the  interests  had  been  kept  distinct.  Does  then  the 
fact  that  Iieiteh  owned  the  mortgage  as  executor,  aiid  becante 
^e  owner  of  the  equity  of  redemption  in  his  own  right,  take  the 
case  out  of  the  general  rule?  It  is  said  that  in  order  to  effect 
a  merger  hj  act  of  law^  the  estates  must  come  to  one  and  the 
saoie  person  in  one  and  the  same  right ;  (2  BUKk.  Com.  177 ;) 
I  i^mparing  it  to  a  union  of  estates  in  the  same  person  in  differ-* 
ent  rights  by  act  oflaWi  luad  not  speaking  of  a  like  union  by 
the  ofit  of  the  party.  In  the  cases  put  by  the  author,  in  which 
merger  would  not  take  place,  the  estates  meet  in  the  same  per- 
son by  the  act  and  operation  of  the  law,  and  not  by  the  volun^ 
tary  act  of  the  party.  Chancellor  Kent,  in  his  commentaries^ 
^pts  the  same  rule  when  stating  under  what  circumfitaosea 
merger  takes  place;  (4v£^,  99;)  citing  Blackstone-s  Con* 
mentaries>  tU  supra^  to  the  point  But  at  page  101  he  saya 
that  merger  may  take  place  even  when  the  two  estates  are  held 
by  the  same  person  in  different  rights,  as  when  he  holds  the 
freehold  in  his  own  right  and  the  term  eft^  autre  droit.  If  they 
are  held  in  djifferent  legal  rights,  there  will  be  no  merger,  pro- 
vided one  of  the  estates  be  an  accession  to  the  other  merely  by 
the  act  of  the  law,  as  by  marriage,  by  descent,  by  executorship 
or  intestacy..  Xhe.exception  does  not  apply  when  the  union  of 
the  two  estates,  is  effected  by  the  act  of  the  party,  and  the  merger 
will  in  such  case  take  place  notwithstanding  the  two  estates  are 
held  in  differQ^t  rights,  unless  such  merger  will  prejudice  cred- 
itors, infants,  legatees,  husbands  or  wives.    In  other  words. 
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merger  in  each  case  mil  result,  both  at  law  and  equity,  tinless 
there  exist  some  beneficial  interest  that  reqtdre  to  be  protected, 
and  which  would  be  prejudiced  by  the  merger ;  or  unless  some 
just  intention  to  the  contrary  exist.  Grabb,  in  his  Law  of  Real 
Property,  vol.  2,  page  1059,  §  2449,  in  speaking  of  cases  like 
this,  says,  '^  but  when  the  iaccession  is  by  the  act  of  the  party, 
then  there  will  be  merger ;  as  when  a  husband,  owner  of  a  term 
in  right  of  his  wife,  purchases  the  reversion,  the  term,  in  this 
case,  has  been  held  to  merge ;  and  so  when  an  executor,  in  like 
case,  purchases  the  reversion,"  citing  Moor,  171 ;  4  LeoiL  387. 
Bisset,  in  his  treatise  on  the  Law  of  Estates  for  Life,  page  190, 
says,  '^  the  general  rule  as  to  merger  applies  although  one  of 
two  estates  is  held  in  trust,  and  the  other  beneficially,  by  the 
same  persoo ;  or  although  both  estates  are  held  by  the  same 
person  on  the  same  or  on  different  trusts.  For  the  law  does  not 
for  this  purpose  take  any  notice  of  trusts."  The  same  author, 
at  pages  192  and  seq.,  notices  the  exception  to  the  rule  of  the 
cases  in  which  the  union  of  the  two  estates  is  caused  by  the 
mwe  act  of  law,  and  at  page  195  assigns  the  reason  for  the  ex- 
ception, to  wit,  that  when  there  is  an  accession  of  an  estate  by 
the  mere  act  of  law,  the  party  does  no  act  amounting  to  a  dec- 
laration of  intention  to  become  the  owner  of  another  estate.  It 
is  evident  that  if  the  decisions  of  courts  have  at  all  times  been 
umibrm  and  consistent  upon  this  point,  this  distinction  has  not 
always  been  noticed,  so  that  there  may  exist  an  apparent  dis- 
crepancy in  the  cases.  But  if  this  does  not  account  for  all  the 
discrepancy,  it  is  probable  that  the  existence  of  peculiar  circum- 
stances,  in  particular  cases,  may  have  led  to  some  of  the  decis- 
ions apparently  in  conflict  with  the  principle'  laid  down  by 
approved  modem  writers.  Preston  says  that  the  general  prop- 
osition that  the  two  estates  must  be  held  by  one  and  the  same 
person,  in  the  same  right,  in  order  that  the  doctrine  of  merger 
may  be  applicable  is,  as  a  general  proposition,  contrary  to  sev- 
eral ancient  and  some  modem  cases,  and  to  tiiis  he  cites  author- 
ities. {Preston  oti  Merger,  277,  278.)  After  noticing  and 
commenting  upon  several  cases,  the  author,  at  )>age  285,  says, 
"  From  a  collective  view  of  all  the  cases,  the  distinction  really 
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eetablished  by  ihem  is  not  generally  that  there  will  not  be  any 
merger  because  the  two  estates  are  held  in  different  rights,  or 
because  the  freehold  is  held  bjr  the  owner  of  the  term  in  his  own 
right,  and  the  term  en  autre  droit.  It  is  only  that  the  accession 
of  one  estate  to  another  merely  by  the  act  of  law,  as  by  mar- 
riage, by  descent,  by  executorship,  intestacy,  <kc.,  will  not  occa- 
sion a  merger  of  one  estate  in  the  other,  when  the  two  estates 
are  held  in  ££ferent  rights."  Thus  suggesting  the  distinction 
adopted  by  Chancellor  Kent,  between  the  consequences  of  an 
accession  of  one  estate  to  another  by  act  of  the  law  and  by  the 
act  of  the  party.  And  see  same  work,  page  290.  At  pages 
294,  5,  he  says,  '*  Sy  the  accession  of  one  estate  to  the  other,  it 
must  be  universally  understood  that  the  person  in  whom  the 
two  estates  meet  is  the  owner  of , one  of  these  estates ;  and  that 
afterwards  another  estate  devolves  to  him  by  the  act  of  law,  as 
by  descent  to  him,  or  in  right  of  a  wife  or  of  a  testator  or  in- 
testate. It  is  under  these  circumstances,  only,  that  the  law 
allows  of  the  exemption  from  merger.  For  as  often  as  a  person 
is  the  owner  of  an  estate  in  right  of  a  wife,  and  not  being  a  free- 
hold, or  in  right  of  a  testator,  and  he  purchases  the  immediate 
reversion  or  remainder,  then  with  the  concurrence  of  these  other 
requisites,  which  are  essential  to  the  operation  of  the  doctrine 
of  merger,  the  estate  held  in  another  right  will  merge."  (And 
see  page  295  and  seq.,  and  page  209  and  seq.)  This  work  of 
Mr.  Preston  is  said,  by  those  competent  to  speak  upon  the  sub- 
ject, to  be  the  ablest  and  most  interesting  discussion  in  all  his 
works,  and  is  every  where  spoken  of  and  referred  to  as  very 
high  authority.  The  conclusion  to  which  he  has  arrived,  and 
the  principles  which  he  has  deduced  from  thecases^  and  appli- 
cable to  the  general  doctrine  upon  the  point  under  consideration, 
are,  I  think,  abundantly  sustained,  and  commend  themselves  as 
veasonable  and  right.  Sir  Edward  Sugden,  upon  substantially 
&e  same  authorities,  lays  down  the  same  proposition  that  the 
purchase  of  the  fee,  by  an  executor  in  his  own  right,  shall  merge 
a  term  held  by  him  as  executor,  except  as  to  creditors.  {Sfug- 
dm  on  Vmd&rsy  460.  See  also  Williams'  Ea^rs^  408,  405 ; 
PsUnrsd.  Abr.  iitls  M9rg$r  ;  5  Bac.  Ab.  654  and  seq.,  Lsasss^ 
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^c;  R.  Wescotfs  case,  2  CokM,  61  6,  noU  m.)  The  rule  « 
now  onclerBtood  is  that  a  merger  will  take  place  upon  the  nnkm 
of  a  greater  and  lesser  estate  in  the  same  person,  although  they 
i^ay  be  held  in  different  rights,  provided  the  accession  of  one 
estate  to  the  other  is  by  the  act  of  the  party,  and  he  has  the 
right  to  dispose  of  the  lesser  estate  nnder  the  same  circum- 
stances, and  to. the  same  extent,  that  it  would  take  place  if  the 
estates  were  held  in  his  own  right,  leaving  it  in  equity  to  be 
determined*  as  a. question  of  intention,  express  or  implied.  In 
this  case  Leitch,  as  executor,  had  as  we  have  seen,  the  right  t6 
dispose  of  or  discharge  the  mortgage,  and  the  equity  of  redemp-' 
tion  was  acquired  by  him  by  his  own  act,  and  was  not  cast  upon 
him  by  operation  of  law.  There  was  therefore  a  merger  of  the 
mortgagCj  as  well  in  equity  as  at  law,  unless  it  was  taken  out 
of  the  operation  of  the  general  rule  and  brought  within  soihe 
of  the  known  exceptions.  {Cam.  Dig.  Chancery,  4,  N.  8.) 
And  .1st.  Iieitch,  at  the  time  of  the  acquisition  of  the  estate  by 
him  was  not  under  any  incapacity  to  elect,  which  would  take 
the  case  out  of  the  general  rule,  as  in  case  of  infants  and  others, 
against  whom  a  merger  will  not 'be  presumed,  or  rather  in  whose 
favpr  and  for  whose  benefit  the  two  estates  will  in  equity  be 
kept  distinct.  2A.  It  does  not  a|q>ear  thl^t  there  were  or  are 
aay  creditors  whose  rights  will  be  prejudiced.  8.  It  was  evi-< 
deuily  a  matter  of  indifference  to  Leitch  whether  the  merger 
took  place  or  not.  His  rights  and  interests  could  not  be  preju- 
dicially  affected  in  any  way  by  the  merger.  4.  There  were  no 
rights  or  interests  of  third  persons  to  be  prejudiced  by  a  merger. 
It  only  renudns  to  examine  briefly  the  evidenoe,  to  see  if  by 
the  acts  6[  LeiAch  the  charge  and  lien  of  the  mortgt^e  has  been 
kept  alive  and  distinct  from  liie  estate  in  fee.  There  was  no' 
act  d(me  at  the  time  of  the  purchase,  or  in  eonneetion  with  that 
transaetion,  indicsting'  an  intent  that  the  merger  should  not  be 
accomplished,  and  it  was  at  that  time  that  the  estates  merged, 
if  at  alL  The  subsequent  acts  of  the  party  ar^  only  material 
as  giving  charaeter  to  that  transaction.  If  the  estate'  thea 
merged^  the  mortgage  could  not  by  any  subsequent  ftet  bf  the* 
party  be  resmcitataGl-and  made  valid  as  a  mortgage,    Themort'- 
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gtge,  onee  eztinguiahed  by  the  act  of  the  party,  was  lost  forever. 
Ibevo  was  no  locus  peniientuB.  The  act  principally  relied  upon 
to  take  the  case  out  of  the  rule,  is  the  sale  by  Leitch  of  the 
premises  now  owned  by  the  plaintiffs,  to  Lawrence,  subject  to 
the  nuHTtgage.  Lawrence  contracted  for  the  premises  in  March, 
IMli  but  it  does  not  appear  that  the  mortgage  was  then  men- 
ti^oed.  The  deed  was  executed  and  delivered  February  26th, 
184S|  and  the  conveyance  was  made  subject  to  this  mortgage, 
in  terms,  and  the  amount  charged  upon  the  premises  as  a  part 
of  the  purchase  money.  The  most  that  this  shows  is  that 
L^tch  may  have  been  then  ignorant  of  the  merger  by  act  of 
law,  and  supposed  that  the  mortgage  was  still  a  valid  security. 
But  the  form  of  the  transaction  was  of  but  little  consequence. 
The  land  was  either  chargeable  with  the  payment,  or  Leitch  was 
Uable  by  reason  of  his  act  in  extinguishing  it  and  by  the  pur- 
chase of  the  equity  of  redemption,  and  it  was  a  matter  of  indif*- 
fiance  whether  Lawreniee  should  pay  the  whole  purchase  money 
to  Leitch  in  his  own  right,  and  he  (Ledtch)  should  account  to  the 
estate  for  the  mortgage  debt  discharged  by  his  act,  or  whether 
Lawrence  should  pay  that  claim  to  the  estate  and  the  residue  of 
the  purchase  moaej  to  Leitch.  The  result  to  all  parties  was 
the  same.  The  estate  of  KeUogg  had  this  claim,  and  whether 
it  was  called  in  the  deed  a  mortgage  debt,  eo  nomine,  or  the 
amount  to  be  paid  was  merely  specified  without  defining  the 
particular  character  of  the  claim,  could  not  affect  the  transaction. 
To  gyre  the  transaction  the  form  it  took,  might  simplify  the 
settlement  of  Leitch  with  the  estate,  and  enable  him  more  easily 
to  distribute  the  residue  of  the  purchase  money  among  this 
creditors  of  Freeman,  if  such  was  his  intent  And  Lawrence 
would  be  estopped  by  his  deed  from  disputing  the  claim  and 
lien  of  the  executors  of  E^ogg  for  the  $2600  and  interest. 
Othor  acts  of  Leiteh  are  as  significant  of  an  intent  to  merge  the 
charge  m  the  estate  in  fee  as  this  is,  upon  any  cons^action,  to 
keep  thmn  distinct  By  four  several  deeds,  obted  respectively 
April  1, 1841,  January  1, 1842,  May  6, 1842,  and  January  28, 
1846)  he  conveyed  portions  of  the  mortgaged  premises  with 
covenants  of  waxrantj,  without  mention  of  the  mortgage,  which, 
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within  the  case  of  Mills  y.  Comstockf  (5  John.  Ch,  Rep.  214,) 
ftnd  the  opinion  of  Woodwortb,  J.  in  James  v.  Morey,  (2  Cotoenj 
286,)  extinguished  the  mortgage  pro  tanto,  and  tends  to  rebnt 
all  presumption  of  an  intent  to  keep  alive  the  mortgage  for  any 
purpose*  If  the  acts  of  the  party  are  only  to  be  resorted  to  as 
evidence  of  the  intent  of  the  mortgagee  at  the  time  of  the  ac- 
quisition of  the  title  by  him,  all  the  conveyances  indicate  an 
absence  of  intent  to  prevent  a  merger,  and  simply  manifest  a 
desire  to  secure  to  Kellogg's  estate,  upon  12S  acres,  the  pay- 
ment of  the  debt  which  had  before  been  secured  upon  280  acres. 
The  consideration  of  that  transaction  was  the  conveyance  of  the 
128  acres  by  Leitch  to  Lawrence.  The  terms  of  sale  upon  the 
foreclosure  of  the  Lawrence,  mortgage  necessarily  followed  the 
terms  of  the  mortgage  foreclosed,  and  were  moreover  the  act  of 
a  third  party,  and  so  give  no  additional  light  to  the  transaction. 
It  does  not  appear  that  the  master's  deed  followed  the  terms  of 
sale.  The  assignment  of  the  mortgage,  by  the  executors  to 
Wilkinson,  may  be  evidence  of  what  they  tiien  supposed  their 
rights  to  be,  but  can  hardly  be  of  much  importance  in  determin- 
ing the  intent  of  Leitch  in  the  transaction  by  which  he  acquired 
the  title  to  the  premises.  It  is  an  act  in  respect  to  the  disputed 
charge  by  and  through  which  the  defendant  claims  title,  and 
cannot  avail  to  make  that  a  valid  charge  which  before,  or  in  the 
hands  of  the  assignor,  was  no  charge.  The  assignee  took  no 
greater  or  better  title  than  the  assignor  had.  The  act  of  assign- 
ment could  not  give  vitality  to  the  mortgage,  if  it  bad  ceased  to 
exist.  Other  circumstances  were  referred  to  upon,  the  argu- 
ment, but  all  have  been  so  elaborately  considered  by  the  learned 
referee,  that  I  do  not  deem  it  necessary  further  to  consider  thi» 
branch  of  the  case.  I  am  of  the  opinion  that  there  was  nothing 
in  the  case  to  prevent  the  operation  of  the  doctrine  of  merger. 
This  conclusion  I  think  is  in  strict  accordance  with  established 
legal  and  equitable  principles,  and  perfectly  consistent  with  the 
real  equities  of  the  parties.  The  parties  must  be  supposed  to 
understand  the  legal  effect  of  the  acts  of  those  concerned,  and 
the  pluntiff  upon  finding  such  a  union  of  estates  as  would 
create  a  merger,  and  legally  extinguish  the  mortgage,  had  » 
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.  riglit,  Without  notice  that  such  merger  had  not  taken  place,  or 

of  any  circumstancee  casting  a  doubt  upon  it,  to  rely  upon  the 

*  legal  evidence  of  the  merger.    The  record  of  the  assignment  of 

.  the  mortgage  was  not  notice  to  the  plaintiffs.    They  did  not 

-  claim  under  the  mortgage.  {Neuh  York  Life  Ins.  and  Truet 
Co.  V.  Smith,  2  Barh.  Ch.  Rep.  82.)    They  were  guilty  of  no 

.  laches  in  not  looking  for  an  assignment  of  an  extinguished  mort- 
gage. The  assignees  of  the  mortgage  satisfied  themselves  with 
taking  an  admission  of  the  validity  of  the  mortgage  from  a  per- 
flon  who  for  a  long  time  had  ceased  to  be  liable  for  its  payment, 

•or  to  have  any  interest  in  the  mortgaged  premises.  If  the 
mortgage  may  be  enforced,  the  plaintiffs  are  without  redress,  ex- 
<0ept  against  Leitch,  who  has  become  insolvent  If  the  mortgage 
is  invalid,  the  defendant  has  a  perfect  remedy  upon  the  estate 
«rf  Kellogg.  So  that  the  controversy  is  in  effect  beWeen  the 
representatives  of  Daniel  Kellogg,  of  whom  Mr.  Leitch  is  one, 
and  the  grantees  of  Leitch ;  and  the  question  is,  which  shall 
suffer  by  the  act  of  Leitch.  If  Leitch,  by  a  lawful  act,  has  dis- 
<5harged  the  mortgage,  he  should  account  to  the  estate,  and  the 

'  mortgage  should  not  be  revived  to  the  prejudice  of  an  innocent 

-  tiiird  person. 

The  judgment  must  be  affirmed,  with  costs. 

[Okeida   General  Term,  January  3,  1853.     W.  F.  AUen^  Hubbard  and 
PraU,  Justices.] 


Wadsworth  vs.  The  Buffalo  Hydraulic  Association. 

In  1828,  the  defendant,  in  pnnmance  of  an  anthority  given  by  its  charter,  ob- 
tained ftom  the  Seneca  nation  of  Indians,  the  right  to  enter  upon  certain 
lands  then  possessed  and  occupied  by  them  as  one  of  their  reservations,  and 
to  make  a  canal  across  the  same  fbr  the  pnrpose  of  smpplyihg  Bnfiblo  with 
water,  and  the  defendant  entered,  and  made  the  canal  accordingly.  At  that 
fime  0.|  T.  6b  B..held,  in'tnist  for  the  proprietors,  the  pre-emptive  title  or 
right  to  purchase  snch  lands  whenever  the  Indians  should  sell.  The  de- 
fendant also  made  an  arrangement  with  the  proprietors  of  snch  preemptive 

-'  rights  toaching  the  right  and  privilege  of  nsing  the  canal.  And  an  indenture 
WM  eiecuted  by  0.,  T.  dt  B.^  the  trustees^  and  by  the  proprietors  of  the  pre- 
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emptlTe xtghtjOf  thd flrtt  part, Mid  the  defendant  of  tbe  seoond part;  bj 
which,  after  reciting  that  the  use  and  pririlege  of  Buffalo  creek  was  ne? 
cessary  for  the  purposes  of  the  defendant,  the  parties  of  the  first  pari 
granted  and  conveyed  to  the  party  of  the  second  tiftrt,  the  right  and  prlvi- 
le^,  by  and  with  the  consent  of  the  Indians,  to  enter  upon  and  take  pos- 

•  session  of  the  piece  of  land  in  the  bed  of  the  ereek,  and  to  erect  a  dant,  tad 
to  divert  the  water,  and  to  ezoavate  and  maHe  a  canal,  dbc  and  to  have,  ns# 
and  eqjoy  the  privileges  thereby  granted,  &c.  subjeot  to  a  condition  that 
the  floating  or  transporting  of  any  rafts,  lumber,  Ac.  over  said  canal,  should 
be  at  all  times  prohibited  and  effectually  prevented,  otherwise  than  as  might 
be  permitted  and  allowed  by  the  express  consent  fai  wrtting  of  the  parties 
of  Uie  first  part.  And  it  was  declared  that  upon  a  breach  of  such  conditioo 
the  grant,  &Ai,  should  cease  and  become  void,  and  the  grantors  should  hav€^ 
hold  and  enjoy  the  premises  conveyed,  ^.  In  1842,  0.  and  F.,  the  sur- 
viving trustees,  extinguished  the  Indian  title  to  the  reservation,  and  took 
possession  of  the  land,  except  that  part  occupied  by  the  defendant  Ih 
1844,  W.,  one  of  the  cestats  ^  trvM,  died,  after  devising  to  the  platutiir  tlio 
undivided  one-fourth  of  his  interest  in  said  Indian  reservation.  And  the 
surviving  trustee,  in  1846,  made  a  distribution  or  allotment  of  the  land^ 
among  the  cest/uis  que  trusty  and  conveyed  to  the  plaintiff  the  undivided 
fourth  part  of  lot  80,  In  said  reservation,  itacludlng  the  land  occupied  by  the 
canal.  In  an  action  of  ejectment  by  the  plaintiff,  claiming  to  recoter  tlM 
premises  so  conveyed  to  him,  by  reason  of  a  breach  by  the  defendants  of 
the  condition  in. the  indenture,  respecting  the  floating  of  raftsi  Ac  in  tha 
canal; 

Bddi  1.  That  at  the  time  of  the  purchase  fVom  the  Indians,  by  the  defendant, 
the  former  had  the  right  to  occupy  and  use  thefr  lands,  and  to  construct 
dams  and  canals,  and  to  float  rafts  and  timber  thereon,  as  they  pleased. 
And  that  the  defendant,  by  the  purchase  ih>m  them,  aoquired  such  rights 
without  any  condition  that  it  should  cease  in  case  rafts,  Ac  should  be 
fioated  upon  the  canal. 

2.  That  the  pre-emptive  proprietors,  previous  to  their  acquiring  the  Indian 
title  to  the  land,  had  merely  an  exclusive  right  to  purchase  fhym  the  Indians 
their  lands,  but  not  a  right  to  interfere  with,  or  oontrol,  the  use  and  ei|foy- 
ment  of  the  premises  while  the  titie  remained  in  the  Indians. 

8.  That  the  cfrndttipn  oontaSned  in  the  indenture  being  void,  neither  the  pre- 
emptive owners,  nor  their  grantee,  bad  a  r(ght  to  re-mter,  or  to  maintain 

•  ejectment  for  a  breach  of  such  condition. 

4.  That  when  tho  pre-emptive  owners  of  the  reservation  aoquired  the  Indian 
title  to  the  same,  they  took  the  land  aul^t  to  the  easement  whldi  the  ds- 

*    ftodant  had  lawlhlly  obtained  therein,  by  virtueof  fmav^of  thelegislatare. 

Tbo  state  possesses  the  power  to  appropriate  to  public  use  the  lands  of  the 
Indiaas,  within  its  territory,  upon  making  oMnpensatSoo  thereftN*;  notwith- 
standing the  gn^t  of  the  right  of  pre  eiaptioft  In  sueh  laada,  to 
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AoTiON  to  rdooyer  ihe  possession  of  the  imdivided  one-fourth 
of  certaiil  real  property  described  in  the  compliant.  In  Feb- 
marj,  1828^  Ogden,  Tronp  and  Bodgers,  held  in  trust  for  the 
proprietorSi  the.pre-eoqption  title  or  right  to  certain  lands  then 
pesaeosod  and  ooeopied  by  the  Seneca  nation  of  Indians,  as  one 
«f  their  reservlitions.  The  defendants  were  incorporated  in 
March,  1827.  The  company  obtained  from  the  Senecia  nation 
the  right,  pnrsoant  to  their  charter,  to  enter  upon  the  reserva* 
tion  and  make  a  canal  across  the  reservation,  to  conduct  the 
jraler  from  Buffido  oreek  to  the  then  village  of  BuIEbJo^  and  they 
entered  and  made  the  canaL  It  was  finished  in  the  fi&U  of  1827. 
It  orosses  and  occupies  a  portion  of  the  land  in  question,  known 
as  lot  thirty.  In  February,  1828,  an  instrument,  styled  an  in- 
denture, was  ezeested  by  Ogden,  Troup  and  Bodgers,  and  cer- 
tun  odier  pereoBS,  stated  to  be  parties  of  the  first  part,  proprie- 
tmi  tf  ft  part  of  the  land  called  the  BufiSilo  creek  reservation, 
nlyect  to  the  possessory  rights  of  the  Seneca  nation  of  itidianS| 
A/o,  and  the  defendant  €^  the  other  part,  touching  the  right 
and  privilege  of  maldqg  and  using  the  canaL  This  indenture 
is  more  particulaily  referred  to  in  the  opinion  of  the  court  In 
])ecend)er,  1829,  Troup,  Ogdea  and  Fellows  executed  a  convey- 
ance, whereby  all  their  title  to  the  reservation  was  vested  in 
Ogden  and  Felkvps  and  Charles  G.  Troup,  as  joint  tenants,  to 
have  and  to  hold  upon  the  former  trusts,  so  fiir  as  they  remained 
unexecuted.  C.  G.  Troup  died  in  1884.  In  1842,  Ogdenaod  Fel- 
lows, the  surviving  trustees,  extinguished  the  Indian  title  to  the 
Bufialo  creek  reservation  and  took  possession,  except  of  the  part 
oocnpied  by  the  defendants.  Ogden  died  in  18441  James  Wads- 
wertk  was  one  of  the  <mMs  que  trust.  He  died  in  1844^  having 
devised  to  -Ae  phintiffthe  undivided  one-feurth  of  all  and  singular 
theright,  interest^  title  and  property  which  he  had  or  owned  in  or 
4o8aidiiidiaiireserrationasc89^t9uefrK^^  FdiloifSjthesurviv- 
•bgtnntee,  after^eindiansiilHindonedthe  possessixmof  the  lands, 
nideadisftribvlieaor  allotment  of  the  kmda  among  the  ceatutB 
file  trusi,  and  he  conveyed  portions  of  tiie  land  to  divers  other 
persons.  In  December,  1845,  he  conveyed  to  the  plaiiitiff  the 
vndivided  one-fourth  part  of  the  lot  known  act  lot  80,  which  in- 


S6  GA8ES  IK  THE  SUPREME  OOUBT. 

WadBWorth  v,  Buffitlo  Hydraulic  ABSodatioo. 

eludes  the  land  in  question.  The  indentnre,  above  mentioned, 
executed  in  1828,  was  recorded  in  that  year.  It  contained  many 
conditions.  Those  having  any  application  to  the  questions  con- 
sidered by  the  court,  are  noticed  in  the  opinion.  The  prendses 
claimed  in  this  action  constitute  the  bed  and  banks  of  so  much 
of  the  canal  of  the  defendants,  as  is  within  the  boundaries  of  lot 
80.  Other  portions  of  the  reservation,  including  other  portions 
of  the  canal,  had  been  conveyed  to  different  persons,  some  of 
them  cestuis.que  trust  and  others  not.  After  the  indenture  of 
1828,  and  before  the  extinguishment  of  the  Indian  title  in  1842, 
and  while  the  reservation  was  in  the  occupation  of  the  Indians, 
except  the  canal,  the  floating  and  transporting  upcm  the  canal 
of  rafts,  timber  and  saw  logs  by  indians  and  white  persons,  were 
not  at  all  times  prohibited  and  effectually  prevented  by  the  de- 
fendants, but.  such  floating  and  transporting  repeatedly  occurred, 
without  the  assent  of  the  parties  of  the  flrst  part  to  the  inden- 
ture of  1828.  The  claim  of  the  plaintiff  was  to  recover  upon 
the  ground  that  a  condition  in  the  .indenture  touching  the  raft- 
ing and  floating  of  timber,  &c.  had  been  broken.  The  breach 
of  the  condition  was  admitted  by  the  defendant^,  but  they  in- 
sisted the  plaintiffs  could  not  recover  by  reason  of  such  breach, 
^e  cause  was  tried  by  the  court  and  judgment  ordered  tox  the 
plaintiff,  and  the  defeniUmts  moved  for  a  new  trial. 

Hugh  Catneron^  for  the  plaintiff. 

X  L.  Taloott^  for  the  defendants. 

By  the  Courts  Marvin,  J.  The  defendant  was  incorporated 
in  March,  1827,  and  by  the  4th  section  of  the  act,  {Sess.  LawSf 
p.  44,)  the  corporation  was  authorized  to  contract  and  agree 
with  the  Seneca  tribe  of  indians  on  the  Buffalo  reservation,  to 
enter  into  and  upon  the  reservation  and  take  the  waters  of  Buf- 
falo creek  for  the  purpose  of  supplying  Buffido  with  water,  &c 
and  also  to  make  use  of  any  lands  necessary  for  conducting  the 
water  for  the  purposes  aforesaid.  It  was  provided  thatnotiiing 
i£  that  Si&ction  bontMned  should  be  so  construed  as  to  affoct.tba 
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rights  of  persons  owning  the  right  of  pre-emption  to  the  Buffalo 
reservation.  The  defendant  agreed  with  the  indians  and  en- 
tered upon  their  lands  and  constmoted  the  canal.  The  company 
also  made  an  agreement  or  arrangement  -with  the  proprietoiss  of 
the  pre-emption  right  of  the  reservation.^  This  agreement  is 
evidenced  by  a  deed  or  indenture  execnted  by  the  parties,  and 
it  will  be  proper  to  examine  its  provisions  here.  It  is  recited  in 
the  indenture  that  the  parties  of  the  first  part  are  proprietors  of 
a  part  of  the  tract  of  land  nsnally  called  the  Buffalo  creek  reser- 
vation, subject  to  the  possessory  right  of  tho  Seneca  nation  of 
.Indians,  the  pre-emption  title  to  which  is  vested  in  Troup,  Og- 
den  and  Bodgers  in  trust  for  the  proprietors.  It  is  also  recited 
that  the  use  and  privilege  of  Buffalo  creek  is  necessary  for  the 
purposes  of  the  corporation,  &,c.  The  indenture  then  witnesseth 
that  the  parties  of  the  first  part  in  consideration,  &o.  ^'  have 
given  and  granted,  and  by  these  presents  do  givQ  and  grant  to 
the  parties  of  the  second  part  and  their  successors,  the  right 
and  privilegej  by  and  with  the  consent  of  the  indians,  to  enter 
upon  and  take  possession  of  such  piece  of  land  in  the  bed  of  the 
creek,  &c.  and  to  erect  a  dam  and  divert  the  water  and  to  ex^ 
qavate  and  make  a  canal,  describing  it,  to  conduct  the  water 
to  the  village  of  Buffalo,  &c.  to  have,  hold,  use  and  enjoy  all  and 
singular  the  rights  and  privileges  granted,  so  long  as  the  asso- 
ciation shall  endure  and  exercise  the  powers  and  fulfill  the  ob- 
jects and  purposes  of  the  act.  Prorided  always,  and  these 
presents  and  the  rights  and  privileges  hereby  granted  are  on 
these  conditions  following,  that  is  to  say."  Then  follow  various 
conditions,  and  among  them,  that  the  floating  or  transporting  on 
the  said  canal  of  any  rafts,  lumber,  timber,  saw  logs  or  fire  wood, 
whether  by  indians  or  white  persons,  be  at  all  times  prohibited 
and  effectually  prevented,  otherwise  than  as  may  be  permitted 
and  allowed  by  the  express  consent  in  writing  of  the  parties  of 
the  first  part,  See,  There  is  another  provision  or  condition  that 
the  parties  of  tiie  first  part,  and  each  of  them,  and  each  of  their 
heirs  and  assigns,  being  owners  of  the  land  within  the  reserva- 
tions, shall  at  aU  times  have  free  access  to  the  said  canal  with 
thtir  horses  and  cattle,  and  the  right  and  privilege  to  use  the 
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Tiraters  of  the  canal  for  watering  their  horses  and  cattle  and  for 
odier  domestic  purposes.  It  is, also  expressly  dedaired  and 
agreed  that,  upon  any  breach  or  f^ilnre  in  the  performance  or 
observance  of  any  or  either  of  the  conditions,  the  grant  and  the 
rights  and  privileges,  estate  and  interest  granted  or  conveyed, 
and  every  clause  and  matter  in  the  indenture,  should  cease  and 
become  void,  and  that  the  parties  of  the  first  part,  &c.  should 
have,  hold  and  enjoy  all  and  every  the  lands  and  premises,  &c 
in  the  same  manner,  to  all  intents  and  purposes,  as  if  the  in- 
denture had  never  been  executed. 

On  the  part  of  the  defendant  it  was  claimed  that  Troup  and 
others,  by  the  indenture  of  1828,  conveyed  to  the  defendant 
what  is  known  in  law  as  a  limited  fee,  and  the  position  is  taken 
that  the  right  of  re-entry,  for  condition  broken,  can,  at  common 
law,  be  reserved  only  to  a  man  and  his  heirs,  and  that  the 
grantor  of  the  reversion  cannot  take  advantage  of  condition 
broken,  and  that  in  this  particular  case  the  grantors  could  not  en- 
ter, because  by  the  severance  of  the  reversion  the  condition  is  gone. 
Also  that  the  breach  did  not  occur  in  the  time  of  the  plaintiff's 
title.  On  the  part  of  the  plaintiff  it  is  argued  that  by  the  deed 
or  indenture  of  1828,  no  fee  was  granted,  but  simply  an  ariifir 
ekU  easement^  during  the  continuance  of  the  defendants  as  a 
corporation,  &c.  and  subject  to  certain  conditions  which  might 
determine  the  easement;  and  that  a  breach  of  the  condition 
terminated  the  easement  without  entry ;  that  the  estate  ceased 
as  soon  as  the  condition  was  broken,  and  that  the  plaintiff  could 
avail  himself  of  the  forfeiture  produced  by  the  breach. 

I  am  much  embarrassed,  in  attemptmg  to  apply  to  the  case 
tiie  principles  applicable  to  conditional  estates,  or.  to  easements 
granted  with  conditions  annexed.  The  case  is  peculiar.  What 
title  had  the  parties  of  the  first  part  in  the  indenture  of  1828, 
to  the  land  in  question?  They  were  the  proprietors  of  ^^the 
right  of  pre-emption  of  the  soil  from  the  native  Indians."  This 
was  all  the  title  they  had — the  exclusive  right  to  purchase  the 
land  whenever  the  Indians  were  willing  to  sell.  See  Ogdfn  v. 
£^  (6  £t/^  546,)  which  as  to  the  title  is  made  a  part  of  this  case. 
The  Indians  had  the  exclusive  right  of  occupancy  ao  bog  as  Ihej 
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chose  to  occupy.    They  acknowledged  no  title  in  any  but  them- 
selveB.     The  indenture  states  the  possessary  right  to  the  Seneca 
nation  of  indians,  and  that  the  pre-emption  title  is  vested  in  Troup 
and  others.   It  is  true  that  the  indian  title  has  been  styled  simply  a 
right  of  occupancy,  and  the  European  sovereigns  discovering  this 
country,  claimed  the  ultimate  title.     The  course  however  adopted 
was  to  acquire  the  title  of  the  Indians  by  treaty,  in  other  words, 
by  purchase.    And  the  right  to  make  treaties  appertained  to 
the  sovereignty.    The  states,  or  the  United  States,  succeeded 
to  this  right.    The  state  of  New- York,  by  the  convention  with 
Massachusetts  in  1786,  ceded  to  the  latter,  "the  right  of  pre-emp- 
tion of  soil  from  the  native  indians,  and  all  other  the  estate, 
right,  title  and  property,  (the  right  and  title  of  government, 
sovereignty  and  jurisdiction  excepted,)  which  the  state  of  N.  Y. 
hath."  Whatever  maybe  said  as  to  the  precise  nature  and  quaility 
of  the  right  or  title  of  Troup  and  others,  it  is  clear  that  the  title 
of  the  indians  to  possess  and  enjoy  their  reservations  was  perifect 
and  unqualified.    They  had  the  right  to  enjoy  their  possessions, 
and  to  use  and  occupy  theit  lands,  in  any  manner  agreeable  to 
them,  and  for  all  time  to  come.    This  right  had  been  repeatedly 
guarantied  to  them  by  treaty.    They  had  not  the  right  to' sell 
their  lands,  except  to  the  government ;  and  in  the  present  case,  ' 
the  government  having  ceded  this  right,  and  Troup  and  others 
having  acquired  it,  tlie  indians  could  only  sell  to  them.     Such 
was  the  condition  of  the  parties  wlien  the  defendant  became  a 
corporation.    The  state  had  assumed  and  exercised  a  species  of 
guardianship  over  the  indians,  and  for  their  protection  had  pro- 
hibited certain  dealings  between  white  persons  and  the  indians. 
An  persons  were  prohibited,  without  the  consent  of  the  legisla- 
ture, from  purchasing  any  land  from  the  indiaiis,  Ac.  or  from 
entering  on  or  taking  possession  of  any  of  their  lands,  or  from 
settling  on  them,  dbc.    {See  acts  relating  to  Indians^  3  jR.  & 
271,  ided.)    The  power  was  given  to  judges  of  county  courts 
to  ficenfle  schoolmasters  and  certain  other  persons  for  certain 
purposes,  to  reside  upon  the  lands  of  the  indians.    And  in  1886, 
authority  was  given  to  railroad  companies  to  contract  with  the  in- 
dingier  the  right  to  make  their  road  upon  the  land  of  the  indians. 
Vol.-  XV.  12 
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The  legislature  has  always  exercised  the  right  to  regulate  the 
intercourse  between  the  indians  and  all  other  persons,  touchipg 
the  use  and  possession  of  their  lands.  In  the  act  incorporating 
the  defendant,  the  corporation  was  authorized  to  contract  and 
agree  with  the  indians  to  enter  into  and  upon  the  reservation 
and  take  the  water  of  the  Buffieiilo  creek,  6cc.  and  to  make 
use  of  any  land  that  should  be  necessary  for  conducting  the 
water,  &c.  This  was  not,  however,  to  be  so  construed  as  to 
affect  the  rights  of  the  pre-emption  proprietors. 

The  defendant  made  a  contract  with  the  indians,  under  the 
authority  of  the  statute,  and  entered  upon  the  land  and  con- 
structed the  canal.  Now  what  right  and  interest  did  they  ^- 
quire  from  the  indians  and  in  pursuance  of  their  charter  ?  We 
have  seen  that  the  indians  had  the  right  to  occupy  and  use  their 
lands  as  they  pleased*  They  could  erect  dams,  construct  canals, 
divert  the  water,  and  use  such  canal  in  any  manner  agreeable 
to  diemselves.  They  had  the  perfect  right  to  float  rafts,  tim- 
ber or  wood  or  any  thing  else  along  and  upon  any  canal  they 
should  construct.  The  defendant  was  authorized  to  contract 
with  the  indians  for  the  water  right  and  the  use  of  the  land  for 
the  purpose  of  supplying  Bufiisilo  with  water  and  for  hydraulic 
purposes,  and  they  acquired  these  rights  without  any  condition 
that  they  should  cease  in  ease  rafts  should  be  floated  upon  the 
eanaL  Now  what  right  had  the  pre«emptive  proprietors  to  im- 
pose upoA  the  indians  or  the  defendant  any  conditions  upon 
which  the  ri^t  to  use  and  enjoy  the  lands  of  the  indians,  should 
depend  ?  Their  interest  or  title  was  an  exclusive  right  to  pur- 
chase from  the  indians  their  land%  not  a  right  to  interfere  with 
the  eiqcymest  of  the  land  while  the  incUans  should  retain  their 
title.  It  is  true  that  they  could  annex  any  conditions  they 
pleased  to  any  grant  made  by  them,  of  any  rig^hit  they  had, 
whatever  that  right  was.  They  might  have  granted  the  pre- 
fflnption  right  or  title  upon  conditions  not  void.  But  I  am  not 
able  to  see  upon  what  principles  they  could  control  the  use.  and 
enjoyment  during  the  time  the  title  of  the  indians  remained  out 
of  them,  and  while  their  relation  to  the  land  was  simply  that  <^ 
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the  right  of  pre-emptorB.  They  did  not  essnme  to  grant  the 
pre-emption  right — the  only  right  they  had — ^bnt "  the  right  and 
privilege,  by  and  with  the  consent  of  the  Indians,  to  enter  npon 
and  take  possession,"  &c.  of  certain  lands.  Now-  this  right  and 
privilege  was  exclnsively  vested  in  the  indians,  and  no  one,  un- 
less the  pre-emptors  had  the  right,  conld  acquire  it,  without  the 
txmsent  of  the  legislature.  The  defendant  obtained  that  consent 
and  then  acquired  the  right  and  privilege  of  the  indians,  and  I 
repeat,  I  am  unable  to  see  how  the  pre-emption  proprietors  could 
interfere.  An  estate,  says  Blackstone,  {vol  2,  103,)  in  lands, 
tenements  tod  hereditaments,  signifies  such  interest  as  the  ten- 
ant has  therein.  It  may  be  a  fee  simple;  an  estate  of  inheri- 
tance ;  or  for  years ;  or  for  life ;  it  may  be  a  qualified  base  or 
determinable  estate ;  it  may  be  a  corporeal  or  incorporeal  here- 
ditament, but  it  must  be  some  interest  in  the  land,  or  an  interest 
issuing  out  of  the  land.  Incorporeal  hereditaments  are  in  their 
nature  collateral  to,  and  issue  out  of  lands  and  houses,  and  the 
owner  has  no  property  in  the  lands  and  houses  themselves,  but 
something  derived  out  of  them.  (2  Black.  Com.  106.)  Annu- 
ities^ rents,  tithes,  &c.  are  incorporeal  hereditaments.  (2  Black. 
Cam.  19,  and  ch.  8  and  7.    4  Kent's  Crnn.  §  54.) 

Troup  and  others  had  simply  the  exclusive  right  to  acquire 
Hie  tide  to  the  land  of  the  Indians,  and  I  cannot  conceive  or  com- 
prehend how  this  could  constitute  any  estate.  This  right  pro- 
duced no  fruits,  it  imposed  bo  servitudes  upon  the  land.  Now 
all  that  we  find  in  the  books,  touching  grants  upon  condition^ 
and  who  must  re-enter  for  condition  broken,  relate  to  an  estate 
of  some  kind ;  hence  the  remark  above  as  to  the  embarrasment 
in  attempting  to  apply  in  this  case  the  principles  applicable  to 
conditional  estates,  or  to  easements.  The  rule  of  the  common 
law  undoubtedly  is  that  an  estate  upon  a  subsequent  condition 
is  not  defeated  by  a  breach  of  the  condition,  until  entry  is  made 
"by  the  grantor  or  his  heirs.  Conditions  can  only  be  reserved 
for  the  benefit  of  the  grantor  and  his  heirs.  (4  Kenfs  Com. 
12f7.)  The  estate  will  continue  until  the  re-entry.  (2  Black. 
Cam.  165.)  The  right  to  re-enter  cannot  be  transferred  to 
nodier.    {SOkep.Tauchsionej  ISl,  120.) 
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Tbe  common  law  lias  been  changed  by  statute,  in  cases  of 
lauds  demised;  the  right  of  re-entry  for  causes  of  forfeiture  is 
extended  to  the  grantee,  &c.  of  the  reversion.  K  a  re-entry  for 
breach  of  the  condition  was  necessary  in  the  present  case,  the 
right  of  re-entry  was  limited  to  the  grantors  and  their  heirs. 
This  right  of  re-entrjr  could  not  be  assigned.  The  plaintiff  has 
title  from  those  who  have  acquired  the  indian  title  since  the 
happening  of  the  breaches,  and  he  is  in  no  condition  to  take  ad- 
vantage of  the  breaches  of  the  condition.  Such  would  be  the 
result  if  this  doctrine  has  any  application  to  the  case.  But  it 
.may  be  observed  that  Troup  and  others  had  no  right  themselves 
to  enter  upon  the  land  of  the  indians.  They  could  not  main- 
tain ejectment.  They  had  no  title  and  would  have  been  tres- 
passers for  any  actual  entry.  It  is  claimed  by  the  plaintiff  d&at 
an  easement  only  was  granted,,  and  that  when  the  condition  was 
broken  the  right  and  privilege  ceased  and  no  re-entry  was  ne- 
cessary ;  and  it  may  be  that  this  position  is  sound.  (4  Kenfs 
Com,  128.  Shep.  T.  119.)  No  case,  however,  has  been  re- 
ferred to,  where  the  grant  has  been  of  an  easement  or  incorpo- 
real hereditament.  But  I  do  not  weU  see  how  the  doctrine  of 
re-entry  can  be  applied  in  such  cases.  I  shall  not,  however, 
enter  upon  the  inquiry. 

If  we  are  to  consider  in  this  case  that  Troup  and  others  could 
make  the  grant  and  annex  conditions,  is  it  clear  that  the  condi- 
tion to]aching  the  floating  of  rafts  and  wood  in  the  canal,  was 
valid  7  It  is  said  in  Shepherd's  Touchstone,  119,  that  it  is  a 
general  rule  that  when  a  man  hath  a  thing  he  may  condition 
with  it  as  he  will.  But  this  rule  is  subject  to  the  qualification 
that  the  dispositibn  must  be  consistent  with  the  rules  of  law 
and  not  repugnant  to  the  grant  or  estate.  And  Kent,  {vol.  4, 
ISl,)  says  conditions  are  not  sustained  when  they  are  repugnant 
to  the  nature  of  tbe  estate  granted,  or  infringe  upon  the  essen- 
tial enjoyment  and  independent  rights  of  property,  and  tend 
manifestly  to  public  ificonvenience.  A  grant  in  fee  upon  con- 
dition that  the  grantee  shall  not  commit  waste  or  take  the  profits, 
is  good,  but  the  condition  is  void  as  being  repugnant  to  the  grant. 
If  the  condition  be  not  to  alien,  it  is  void,  being  against  fsMic 
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poUcy.  Ill  a  feoffment  made  on  condition  that  if  the  feoffee 
commit  ta^eason  the  feoffor  may  re-enter,  the  condition  is  void, 
the  king  being  by  law  entitled  to  the  estate  by  forfeiture,  and 
such  condition  would  be  in  fraud  of  his  prerogative.  {Shep,  T. 
129.)  As  I  have  shown,  the  right  of  the  indians  to  use  and  en- 
joy their  lands  as  they  pleased,  was  perfect,  and  with  the  con- 
sent of  the  legislature  they  could  confer  the  right  upon  others 
to  use  their  tends  in  any  manner  not  inconsistent  with  the  right 
of  pre-emption.  In  the  condition  touching  the  floating  of  rafts,* 
lumber,  &c,  there  is  an  attempt  to  curtail  and  limit  these  rights. 
^This,  it  is  clear,  the  pre-emption  proprietors  could  not  do.  They 
had  no  interest  which  conferred  upon  them  the  power  to  con- 
trol, in  the  slightest  degree,  the  use  of  the  canal  during  the  time 
.the  indians  should  remain  the  owners  of  the  land.  But  it  niay 
be  said  that  they  gave  their  consent,  in  the  form  of  a  grant  of 
the  right  and  privilege  to  make  and  use  the  canal,  upon  certain 
conditions,  and  that  if  the  condition  was  void  the  consent  or 
grant  is  void.  This  would  not  be  so  upon  general  principles ; 
for  by  the  general  rule,  when  a  condition  is  void  the  grant  is 
good  and  is  free  from  the  condition.  It  is  another  question 
whether  any  thing,  any  right,  passed  to  the  defendant  under 
the  indenture  of  1828.  It  seems  to  me  that  the  pre-emptors 
had  no  right  or  privilege  to  grant,  and  that  the  defendant  under 
its  charter  and  contract  with  the  indians,  acquired  the  right  to 
construct  the  canal,  and  use  it  as  long  at  any  rate  as  the  itidi- 
ans  retained  their  title.  It  would  not  follow,  however,  that  the 
consent  of  the  pre-emptors  might  not  be  important  and  affect 
their  rights  after  they  had  acquired  the  indian  title.  But  sup- 
pose the  indenture  of  1828  entirely  ineffectual, .  and  as  having 
produced  no  effect  upon  the  rights  of  the  parties,  and  how  will 
the  case  then  stand  1  When  the  pre-emptors  acquired  the  indian 
title,  the  canal  was  upon  the  land ;  the  defendant  was  using  it 
for  the  purpose  of  its  incorporation.  The  defendant  had  an 
easement  in  the  land*  Did  the  pre-emptors  acquire  from  the 
Indians  the  title  to  the  land  discharged  from  this  easement? 
ThiflJs  undoubtedly  an  important  question,  and  its  consideration 
night  involve  an  inquiry  into  the  pow'er  of  the  legislature  to 
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authorize  servitudes  upon  those  indian  lands,  the  right  to  pur* 
chase  which  was  vested  in  Troup  and  others.  Many  public 
roads  have  been  authorized  and  constructed  through  these  indian 
reservations ;  it  will  hardly  be  contended  that  when  the  pre- 
emptors  obtained  the  indian  title,  they  had  the  right  to  shut  up 
these  roads ;  and  yet  these  roads  were  portions  of  the  land,  and 
incumbrances  or  easements  enjoyed  by  the  public.  So  the  canal 
in  question  was  an  easement  upon  the  land  when  the  pre-emptors 
purchased  it.  It  had  been  lawfully  made.  True,  in  the  act  au- 
thorizing it  and  the  contract  with  the  indians,  all  the  rights  of 
the  pre-emptors  were  reserved,  and  such  would  have  been  the 
effect  had  the  law  been  silent.  The  question  recurs,  had  the 
state  the  power,  after  granting  away  the  pre-emption  rights  to 
authorize  the  construction  of  canals  and  roads  through  the  in- 
dian lands,  with  their  consent  ?  Has  the  legislature  the  power 
to  authorize  the  taking  of  the  indian  lands  for  public  use  upon 
paying  a  just  compensation,  without  their  consent?  I  am  not 
aware  that  this  power  has  ever  been  seriously  questioned.  The 
people  of  the  state,  in  their  right  of  sovereignty,  are  deemed  to 
possess  the  original  and  ultimate  property  in  and  to  all  lands 
within  the  jurisdiction  of  the  state.  This  is  so  declared  in  the 
statute.  (1  R.  S.  718.)  The  state  possesses  the  power  to  ap- 
propriate to  public  use  the  lands  of  the  indians,  notwithstanding 
the  grant  of  the  right  of  pre-emption  to  Massachusetts ;  and 
it  has  repeatedly  exercised  this  right  In  1836,  it  passed 
a  general  law  authorizing  railroad  companies  to  contract  with 
the  indians  for  the  right  to  make  roads  upon  their  lands, 
but  the  fee  to  the  land  is  not  to  vest  in  the  company,  &e. 
{Sess.  LatDSj  1886,  461.)  A  railroad  has  been  constructed 
through  the  Allegany  reservation  in  Cattaraugus  county.  This 
is  a  portion  of  the  land  included  in  the  grant  of  the  pre-emption 
right  to  Masachusetts.  Suppose  the  pre-emptors  purchase  this 
reservation  from  the  indians,  will  they  have  a  right  to  eject  the 
railroad  company?  Or  must  they  not  take  it  subject  to  the 
rights  of  the  railroad  company,  subject  to  the  servitude  im- 
posed upon  it  by  the  authority  of  the  legislature  and  the  con- 
tract of  the  indians  while  they  were  the  owners? 
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It  seems  to  me  that  the  right  granted  to  Massachusetts  in 
1786,  to  purchase  the  lands  of  the  indians,  was,  and  always  has 
been,  subject  to  the  right  of  the  state  to  take  and  appropriate 
for  public  use,  the  lands  to  which  the  right  of  purchase  at- 
tached ;  otherwise  a  portion  of  the  territory  of  the  state  would 
be  beyond  its  "right  of  sovereignty."  When  any  of  the  lands 
of  the  Indians  are  taken  for  roads,  railroads,  or  canals,  compen- 
sation is  made  to  the  Indians.  They  have  not  parted  with  their 
title  to  the  pre-emptors,  and  may  never  do  ao»  No  compensa- 
tion is  made  to  the  pre-emptors.  It  may  be  a  matter  of  pru- 
dence to  obtain  their  release  or  consent,  but  it  seems  to  me  it 
is  not  necessary.  And  when  they  purchase  the  land  from  the 
Indians  they  take  it  subject  to  the  servitudes  or  easements  upon 
it  If  this  view  is  sound,  it  appears  to  me  it  disposes  of  the 
present  case. 

But  suppose  we  return  to  the  indenture  of  1828,  as  we  have 
seen  it  contained  a  condition,  of  which,  if  broken,  the  grantors 
could  not  avail  themselves.  In  other  words,  they  could  not  de- 
prive the  defendant,  the  grantee,  of  the  use  and  enjoyment  of 
the  canal,  so  long  as  the  Indians  refused  to  sell  the  reservation 
to  those  from  whom  the  plaintiff  derives  title 

This  is  not  the  nature,  effect,  or  office  of  a  condition.  A  con- 
dition which  is  to  defeat  an  estate  should  be  such  as  the  grantor 
may  avail  himself  of,  upon  a  breach,  and  thus  put  an  end  to  the 
estate.  It  seems  to  me  the  condition  should  be  regarded  as 
void.  I  am  inclined  also  to  the  opinion  that  if  it  should  be  re- 
garded as  necessary  to  resort  to  the  indenture  of  1828,  for  any 
purpose,  it  should  be  held  to  operate  as  a  grant  of  all  the  right 
and  privilege,  &c.  so  fiur  as  the  pre-emptors  were  concerned,  to 
constroct  and  use  the  canal.  They  consented  that  the  defendant 
might  appropriate  the  water  and  land  for  the  purposes  of  their  in- 
corporation. This  consent  or  grant  could  have  had  reference  onlj 
to  the  right  and  title  which  they  might  thereafter  acquire  from 
the  indians*  They  confessedly  had  no  title  then.  There  has 
has  been  no  breach  of  the  condition  since  they  acquired  the  in- 
dian  title.  The  defendant  has  expended  large  sums  of  money 
in  constructing  and  keeping  in  repair  the  water  works  and 


9g  CASES  IN  THE  SUPREME  COURT. 

Bellows  V.  Sackett. 

canal,  and  it  shcmld  be  held  protected  in  the  enjoyment  of  the 
rights  and  privileges  acquired  from  the  indians  under  and  in 
pursuance  of  the  charter ;  and  the  pre-emptors,  who  have  obtained 
the  indian  title,  and  those  claiming  under  them,  should  not,  un- 
der the  circumstances,  be  permitted  to  disturb  the  possession  of 
the  defendant.  In  my  opinion  the  judgment  should  be  reversed, 
and  a  new  trial  ordered. 

New  trial  granted. 

[NuoiRA  Gbnbral  Tkrm,  February  7, 1868.     T\iggart,  Marvin  and  MvtteU, 
Jnstices.] 
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Although  the  owner  of  land  has  a  right  to  erect  a  house  thereon,  to  cover  it 

Iwjth  a  roof  which  will  prevent  the  rains  fW>m  falUog  upon  the  surface  it 
covers,  and  to  turn  the  water  fklling  upon  such  roof,  upon  any  i)ortion  of 
his  own  soil,  at  any  point  and  in  any  quantity  he  may  chooee,  yet  for  any 

diversion  or  interruption,  to  the  manifest  injury  of  another,  he  is  responsible. 

Thus  where  the  eaves  of  the  defendant's  building  came  within  about  two  feet 
of  a  dwelling  house,  erected  by  the  plaintiff  upon  his  lot  adjacent,  and  owing 
to  a  want  of  suitable  repairs  to  the  gutter  of  the  defendant's  building,  the 
water  Arom  his  roof  fell  between  the  buildings,  and  by  percolation  found  its 
way  into  the  plaintiff's  cellar,  through  the  wall,  to  the  injury  of  his  wall, 
and  the  lower  timbers  of  his  house ;  Held,  that  an  action  would  He ;  al- 
though it  did  not  appear  whether  the  water  fVom  the  defendant's  roof  actu- 
ally fell  upon  his  own  land,  or  not. 

It  seems  that  such  an  action  may  be  brought  against  the  owner  of  the  build- 
ing, as  the  one  who  keeps  up  and  maintains  the  erection  which  causes  the 
iiyury,  whoever  may  be  the  temporary  occupant  under  him. 

To  render  the  objection  that  such  action  should  have  been  brought  against 
the  tenant  in  possession,  available,  it  should  be  shoim  that  the  tenant  was 
bound  to  make  repairs. 

Where  evidence  oflbred,  on  a  trial  before  a  justice,  is  objected  to  and  exclud- 
ed, and  neither  the  grounds  of  the  objection,  nor  the  object  of  the  proof,  is 
stated,  and  the  court,  on  appeal,  can  see  that  a  good  objection  might  have 
been  taken,  it  will  presume  that  the  proper  objection  was  taken,  and  the 
decision  made  upon  that  ground. 

So  where  evidence  is  admitted  by  the  justice,  after  objection,  and  It  appears 
from  the  reton  that  the  objection  was  genera],  and  the  court  can  lee  that 
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ttiQ  subject  matter  of  the  eridence  was  proper,  and  that  only  the  manner 
of  proving  such  facts  was  objectionable,  it  will  presume  that  no  objection 
was  made  to  the  manner  of  proving  the  fact,  but  that  the  party  objected  to 
any  proof  of  such  fact 
Where  title  to  real  estate  is  not  pleaded,  before  a  Justice,  he  will  not  be  ousted 
of  his  jurisdiction  merely  because  it  may  be  necessary  to  prove  title,  in 
order  to  sastalA  the  action;  unless  such  title  is  disputed  by  ihe  di'fendant. 

This  action  was  commenced  before  a  justice  of  the  peace,  and 
was  tried  before  the  justice  and  a  jury,  December  20,  1860. 
The  plaintiff  complained  in  writing  for  injury  done  to  his 
dwelling  house,  by  reason  of  the  water  which  fell  or  ran  from 
the  roof  of  a  house  alleged  by  the  plaintiff  to  be  the  defendant's, 
which  was  next  to  the  plaintiff's  house,  and  within  about  one 
foot  thereof,  which  water  ran  through  the  cellar  wall  of  plain- 
tiff's house  into  his  cellar,  and  under  the  wall  of  his  bouse, 
which  had  caused  the  wall  of  said  plaintiff's  house  to  settle  and 
crack  open,  the  stone  sills  and  caps  and  stone  columns  of  said 
building  to  break,  and  the  ceilings  to  crack  open  and  the  timbers 
to  rot  and  decay,  to  the  damage  of  the  plaintiff  of  one  hundred 
dollars.  The  defendant,  who  appeared  in  person,  answered 
orally,  and  first  pleaded  the  general  issue  and  denied  the  said 
plaintiff's  complaint  in  every  respect  and  particular ;  and  also 
that  the  water  that  fell  from  the  roof  of  said  building  fell  upon 
land  of  the  said  defendant,  and  not  upon  the  premises  of  the 
plaintiff.  On  the  adjourned  day,  after  the  plaintiiET  opened  his 
case  to  the  jury,  the  defendant's  counsel  moved  the  justice  to 
dismiss  the  action,  on  the  ground  that  from  the  plaintiff's  own 
fibowing,  the  title  to  real  property  was  in  question,  such  title 
being  asserted  by  the  plaintiff,  and  disputed  by  the  defendant, 
which  motion  was  denied  by  the  justice,  and  the  action  proceed- 
ed to  trial.  On  the  trial  it  was  proved  that  a  small  one  and  a 
half  story  wood  building,  called  the  defendant's,  was  situate  on 
the  north  side  of  Fall-street,  in  the  village  of  Seneca  Falls,  and 
that  it  had  been  built  and  had  stood  as  it  stood  when  this  action 
was  commenced,  about  twenty-five  years ;  that  some  fourteen  or 
fifteen  years  before  the  commencement  of  this  action,  the  plaintiff 
erected  a  large  three  story  brick  building,  exclusive  of  basement 
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on  the  eastern  and  lower  side  of  the  wood  building,  and  within 
about  eighteen  inches  therefrom.  The  solid  gable  end  of  the 
plaintiff's  brick  building  faced  the  east  side  of  the  wood  build- 
ing, the  roof  of  which  ran  north  and  south.  The  plaintiff's  water 
table  was  at  this  end  on  a  level  with  the  ground.  The  plaintiff's 
cellar  was  about  two  feet  lower  than  the  cellar  of  the  wood  build- 
ing, and  the  ground  between  the  buildings  was  the  lowest  at  about 
the  middle  of  the  wood  building,  and  much  of  the  water  which 
ran  off,  and  down  the  east  side  of  the  wood  buildiog,  together  wiih 
the  water  which  beat  back  from  the  end  of  the  plaintiff's  build- 
ing, collected  in  the  low  place  in  the  space  between  the  two 
buildings,  and  percolated  in  its  natural  flow  east  through  th« 
plaintiff's  cellar  wall  into  his  cellar.  A  witness  called  b;  the 
defendant,  who  was  a  builder,  testified  that  a  quantity  of  gravel 
or  other  substance  banked  in  between  the  buildings  would  have 
caused  the  water  to  flow  into  the  street,  and  saved  the  plaintiff's 
building  from  injury,  and  that  the  plaintiff  had  taken  no  precau-^ 
tion  whatever  to  protect  his  building.  Plaintiff  had  made  no 
complaint  to  defendant.  It  further  appeared  from  the  plaintiff's 
evidence,  that  the  defendant  had  not  occupied  the  wood  building 
for  twelve  years,  but  that  it  had  been,  and  was  at  the  time  of 
the  injuries  complained  of,  and  of  the  commencement  of  this  ac* 
tion,  in  the  possession  of  tenants.  The  title  to,  and  the  occu- 
pancy of,  the  space  of  ground  between  the  buildings  was  not 
shown.  On  the  cross-examination  of  the  defendant,  who  was 
the  last  witness  called  and  sworn  by  the  plaintiff,  the  defend- 
ant's counsel  asked  the  witness  "if  the  plaintiff  claimed  title  to, 
or  control  of,  the  alley  between  the  buildings,  and  of  the  east 
part  of  the  wood  building  called  defendant's  1  The  plaintiff  ob- 
jected to  defendant's  answering  the  question,  and  the  objectioik 
was  sustained  by  the  oourt.  The  question  as  to  the  jurisdictiooi 
of  the  justice  was  raised  by  the  defendant,  on  the  plaintiff's 
showing,  in  several  ways.  The  first  question  put  by  the  plain* 
tiff's  counsel,  on  the  direct  examination  of  the  plaintiff's  first 
witness,  was,  "do  the  parties  own  buildings  adjoining  each 
other  ?"  The  question  was  objected  to  by  the  defendant's  coun- 
sel, mi  the  objection  was  overruled  by  the  justice^  and  tha  wit^ 
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iiefls  answered  "  they  do,  the  plaintifiF  claims  ownership  of  the 
second  building  from  the  corner  of  the  street"  This  answer 
was  objected  to  by  the  defendant's  counsel,  and  the  objection 
was  oTerruled  by  the  justice.  Subsequently  the  defendant's 
counsel  objected  to  any  testimony  being  received  as  to  the  own- 
ership of  either  of  the  buildings  spoken  of,  and  in  regard  to  any 
injury  sustained  by  the  plaintiff,  except  to  his  occupancy  or  pos- 
session, which  objection  was  also  overruled  by  the  justice.  The  de- 
fendant also  objected  to  all  the  testimony  offered  by  the  plaintiff, 
in  regard  to  the  opinion  of  the  witnesses  as  to  the  injury  done 
tlie  plaintiff's  building,  and  the  consequent  supposed  damages 
to  the  real  property,  which  objection  was  also  overruled  by  the 
JQstiee.  When  the  plaintiff  closed  his  proofs,  the  defendant 
moved  that  the  plaintiff  be  nonsuited,  which  motion  was  denied. 
The  jury  found  a  verdict  for  the  plaintiff  for  sixty-three  dollars, 
and  the  justice  rendered  judgment  against  the  defendant,  for 
sixty-three  dollars  damages  iand  four  dollars  and  ninety-four 
eents  costs.  The  defendant  appealed  to  the  county  court  of 
Seneca  county,  which  court  afirmed  the  judgment  of  the  justice, 
and  judgment  was  entered  against  the  defendant  for  seventy-one 
dollars  and  sixty-seven  cents  damages,  and  fourteen  dollars  and 
thirty-five  cents  costs.  From  the  judgment  of  the  county  court 
the  defendant  appealed  to  this  court. 

J.  T.  MUier,  for  the  appellant 

E.  Foate,  for  the  defendant 

By  the  Courts  Johnson,  J.  The  defendant  erected  a  dwell- 
ing house  on  his  lot  in  the  village  of  Seneca  Falls,  about  twenty- 
five  years  before  the  commencement  of  this  suit.  About  ten 
yesr8*thereafter  the  plaintiff  erected  his  dwelling  upon  his  lot 
adjacent  The  eaves  of  the  defendant's  building  came  within 
about  two  feet  of  die  plaintiff's.  The  water  from  the  defend- 
ant's roof,  on  the  east  side,  fell  between  the  buildings,  and  by 
percolation  found  its  way  into  the  plaintiff's  cellar  through  the 
esikr  n^li,  id  tlte  ha^my  of  his  wifll  .ttd  the  lower  tfmbertf  of 
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the  building.  The  case  does  not  show  whether  the  water  from 
the  defendant's  roof  actaally  fell  upon  his  own  land  or  not.  The 
county  judge  assumed  that  it  fell  upon  the  defendant's  own 
land.  The  particular  injury  complained  of  was  occasioned  by 
the  defendant's  eave  trough  or  gutter  having  become  so  old  and 
leaky  that  it  did  not  carry  off  the  water  as  formerly,  but  the 
whole  water  from  the  roof  on  that  side  ran  through  the  bottom, 
near  the  center  of  the  trough  or  gutter,  and  fell  upon  the  ground 
in  a  comparatively  narrow  space  between  the  buildings.  The 
first  question  which  arises  is,  whether  the  action  can  be  main- 
tained, in  such  a  case.  No  principle  is  more  firmly  established 
than  that  contained  in  the  familiar  maxim,  sic  utere  iuo  ut  cdie- 
num  non  ItBdas,  but  its  proper  application  to  particular  cases 
is  often  found  quite  difficult.  And  it  will  be  found  perhaps  still  ^ 
more  difficult,  on  a  critical  examination,  to  reconcile  all  the  cases 
where  the  application  has  been  attempted. 

I  shall  not  undertake  to  review  or  reconcile  the  numerous 
cases  on  this  subject,  but  endeavor  to  deduce  from  them  some 
general  principle  applicable  to  the  facts  of  this  case.  If  the 
defendant's  roof  overhung  the  plaintiff's  building  or  soil,  so  as 
to  throw  water  directly  upon  it,  there  could  be  no  question  but 
that  the  action  would  lie ;  the  injury  would  be  direct.  But  the 
case  does  not  show  this ;  and  we  are  to  assume,  I  apprehend, 
that  the  water  falls  upon  the  defendant's  own  land  and  the  in- 
jury is  consequential.  The  proof,  however,  shows  that  the 
plaintiff's  premises  are  the  lowest,  and  that  water  naturally 
flows  from  the  defendant's  land  to  the  plaintiff's. 

It  has  been  held  repeatedly,  and  I  believe  uniformly,  that 
every  person  has  the  right  to  improve  his  own  land,  and  if  in 
digging  to  make  such  improvement  upon  his  own  land,  he  injure 
the  foundation  of  the  building  of  another  upon  adjoining  prem- 
ises, who  had  built  so  near  the  line  that  his  foundation  and 
building  could  not  stand  without  the  support  of  the  land  of  such 
person  thus  excavating  for  his  improven^ent,  no  action  would  lie 
for  such  injury ;  and  so  if  in  thus  digging  he  casually  drained 
the  water  from  a  well  upon  the  neighboring  premises.  For  it> 
was  ths  fimlt  of  the  other  to  build  or  dig^  so  near  the  dindiag 
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line  that  his  improvement  could  not  be  supported  without  the 
aid  of  the  adjacent  soil,  and  he  had  no  right  to  require  the  ad- 
jacent owner  to  desist  or  refrain  from  improving  his  own,  for 
his  benefit  or  security.  (2  RolL  Abr.  Trespass^  (1),  pL  1. 
Pairidge  v.  Scott,  Z  M.  ^  W,  220,  228.  Acton  v.  BlundeU, 
12  Id.  362.  Wyatt  v.  Harrison,  8  Barn.  ^  Adolph.  871. 
Thurston  v.  Hancock,  12  Mass.  Rep.  220.  Panton  v.  Hol- 
land, 17  John.  92.  Lasala  v.  Holhrook,  4  Paige,  169.  Rad- 
cliff  ^s  Ex'rs  V.  Mayor  of  Brooklyn,  4  Cornst.  195.)  Though 
if  the  natural  soil,  independent  of  the  superincumbent  addition 
of  the  improvement,  from  the  adjacent  lot,  fall  in,  in  consequence 
of  such  excavations,  the  person  making  the  excavation  is  liable 
for  such  damage,  upon  the  ground  that  he  is  bound  so  to  use 
his  own  as  not  to  injure  the  property  of  another  in  its  natural 
condition.  Even  this,  however,  is  questioned  by  Bronson,  jus- 
tice, in  Radcliff^s  Ex^rs  v.  Mayor  of  Brooklyn.  This  was  sub- 
stantially the  Tule  of  the  civil  law.     (1  Domat,  615.) 

Parker,  chief  justice,  in  Thurston  v.  Hancock,  said  that  it 
was  ^'  a  common  principle  of  the  civil  and  the  common  law,  that 
the  proprietor  of  land,  unless  restrained  by  covenant  or  custom, 
has  the  entire  dominion,  not  only  of  the  soil,  but  of  the  space 
above  and  below  the  surface,  to  any  extent  he  may  choose  to 
occupy  it."  To  these  and  all  like  cases  the  maxim  has  been 
held  not  to  apply.  Nor  is  this  case  analogous  strictly  to  that 
of  a  nuisance,  where  it  is  always  held  that  the  action  will  lie 
although  the  person  inflicting  the  injury  confined  himself  to  his 
own  premises ;  because  the  injurious  consequences  are  felt  be- 
yond the  limits  of  his  own  land.  The  erection  itself  here  is 
lawful  and  proper.  Each  party  has  an  equal  night,  and  neither 
can  claim  any  advantage  by  reason  of  long  user.  The  case  is 
more  analogous  to  that  of  diverting  or  obstructing  the  natural 
flow  of  a  stream  of  water  upon  the  surface,  by  means  of  which 
adjacent  premises  are  injured  by  the  percolation  of  the  wa- er 
through  the  soil. 

The  rule  of  the  civil  law  was,  that  "  rain  water  or  other  waters 
which  \AYt  their  course  regulated  from  one  ground  to  another, 
vJietber  it  be  by  the  nature  of  the  place,  or  by  some  regulation, 
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or  by  a  title,  or  by  an  ancient  possession,  tbe  proprietors  of 
the  said  grounds  cannot  innovate  any  iMag  as  to  the  ancient 
^^  course  of  the  waters.  Thus  he  who  has  the  upper  grounds  can- 
^;^  '  not  change  the  course  of  the  water  either  by  turning  it  some 
other  way  or  rendering  it  more  rapid,  or  making  any  other 
changes  in  it  to  the  prejudice  of  the  owner  of  the  lower  grounds.'* 
{DonuU,  616,  Cushing^s  ed.) 

This  is  substantially  the  rule  of  the  common  law,  and  it  ap« 
plies,  I  apprehend,  equally  to  flowing  streams  and  descending 
ndns,  though  not  to  streams  flowing  beneath  the  surface,  the 
courses  and  fountains  of  which  do  not  lie  open  to  obsenratien 
and  cannot  be  traced. 

Here  the  defendant  had  the  clear  right  to  ereet  his  house,  to 
cover  it  with  a  roof,  which  would  prevent  the  rains  from  falling 
upon  the  surface  it  covered,  and  to  turn  the  water  falling  up(^ 
such  roof,  upon  any  portion  of  his  own  soil,  at  any  point  and  in 
any  quantity  he  might  choose.  But  for  such  interruption  or  di- 
version, to  the  manifest  injury  of  another,  he  is  clearly  respond 
sible.  Here,  owing  to  a  want  of  suitable  repairs,  the  water 
falling  upon  an  area  of  25  feet  by  13,  is  collected  at  a  single 
point  and  precipitated  in  an  unnatural  and  unusual  quantity  and' 
manner  so  near  the  plaintiff's  premises  as  necessarily  to  cause 
him  an  injury.  It  is  said  on  the  part  of  the  defendant  that  the 
plaintiff  might  have  prevented  the  injury  by  a  suitable  embank-^ 
ment  between  the  buildings,  and  that  by  neglecting  to  make  such 
embankment  or  to  take  any  other  precautions  to  prevent  the ' 
water  flowing  through  his  wall,  he  is  to  be  regarded  as  contrib- 
uting in  some  degree  to  the  injury,  and  cannot  therefore  recover. 
But  I  do  not  see  that  the  principle  applies  in  a  case  like  this. 
For  aught  that  appears,  the  plaintiff's  building  was  sufficiently  pro- 
tected for  all  ordinary  purposes,  and  certainly  he  has  contributed 
nothing  to  the  wrongful  precipitation  of  the  water  by  which  the 
injury  was  occasioned.  The  aggressor  can  never  say  that  it  was 
the  duty  of  the  assailed  to  ward  off  the  blow  unlawfully  aimed 
at  him.  But  if  the  principle  could  be  held  to  apply,  the  verdict 
of  the  jury  has  settled  the  question  in  favor  of  the  plaintiff. 

But  it  19  otgaetid  tint  the  jnrtice  had  no  jurisfctom  to  trf 
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the  cause,  maemuch  as  the  defendant  was  not  in  possession,  and 
that  in  order  to  make  him  liable  it  was  neoessary  to  prove  his 
title,  80  that  it  appeared  from  the  plaintiff's  own  showing  that 
the  title  to  the  land  was  in  question.  But  it  does  not  appear 
from  the  case  that  the  defendant  disputed  his  title  to  the  prem- 
ises ;  and  where  title  is  not  pleaded  before  the  justice,  he  is  not 
ousted  of  his  jurisdiction,  because  it  may  be  necessary  to  prove 
title;  unless  such  title  shall  be  disputed  by  the  defendant 
(2  R.  S.  168,  h  63,  2d  ed.  Kwm  v.  Mazuzan,  6  Hill,  44. 
Brwone  t.  Scojieldy  8  Barb.  241.) 

Again;  it  is  urged  that  the  action  cannot  be  maintained 
against  the  landlord,  but  should  have  been  brought  against  the 
tenant  in  possession.  But  to  make  this  objection  available  to 
the  defendant,  I  think  he  should  have  shown  that  such  tenant  | 
was  bound  to  make  repairs.  The  character  of  the  tenancy  is 
not  shown,  and  in  the  absence  of  all  proof,  I  think  we  are  not 
bound  to  presume,  in  this  country,  at  least,  that  the  tenant  was 
bound,  as  between  him  and  his  landlord,  to  make  the  repairs. 
But  however  this  may  be,  I  am  inclined  to  the  opinion,  that  in 
any  event,  the  plaintiff  may  resort  directly  to  the  owner,  as  the 
one  who  keeps  up  and  maintains  the  erection,  which  causes  the 
injury,  whoever  may  be  the  temporary  occupant  under  him.  I 
think  the  defendant  cannot  object  that  he  was  not  allowed  to 
prove  by  the  witness  Sackett,  that  the  plaintiff  claimed  the  own* 
ership  of  the  space  between  the  two  buildings.  If  he  had  es- 
tablished that  &et,  he  would  inevitably  have  established  a  cause 
of  action  against  himself.  But  the  offer  went  flirther,  and  in- 
cluded the  proposition  to  prove  that  the  plaintiff  claimed  to  own 
the  east  side  of  the  building  called  the  defendant's,  also. 

The  evidence  was  objected  to,  and  the  offer  overruled  by  the 
justice.  Neither  the  ground  of  the  objection,  nor  the  object  of 
the  proof  offered,  are  disclosed  by  the  return.  Of  course  the 
plaintiff's  daim  was  nothing,  unless  he  had  title,  or  was  in  fact 
in  possession  and  had  control  of  the  building.  Title  could 
not  be  proved  by  parol  if  objected  to,  and  it  cannot  be,  and 
obviously  was  not  pretended,  that  the  plaintiff  was  in  pes- 
of  the  defendant's  building. 
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Where  evidence  offered  is  objected  to  and  excluded,  and  nei- 
ther the  grounds  of  the  objection,  nor  the  object  of  the  proof  is 
stated,  and  the  court  can  see  that  a  good  objection  might  haye 
been  taken,  it  will  presume  that  the  proper  objection  was  taken, 
and  the  decision  made  upon  that  ground. 

And  so  where  evidence  is  admitted  by  the  justice  after  objec- 
tion, and  it  appears  from  the  return  that  the  objection  was 
general,  and  the  court  can  see  that  the  subject  matter  of  the 
evidence  was  proper,  and  the  manner  of  proving  such  facts,  only, 
was  objectionable,  it  will  presume  that  no  objection  was  made  to 
the  manner  of  proving  the  fact,  but  that  it  was  made  to  any 
proof  of  such  fact.  All  the  presumptions  are  in  favor  of  the 
correctness  of  the  proceedings  of  the  court  below,  and  it  is  for 
the  party  alleging  error,  to  make  it  clearly  appear.  'This  rule 
applies  to  the  testimony  of  the  witnesses  by  whom  the  injury 
and  the  damages  were  proved.  Thus  in  the  case  of  the  witness 
Seigfield,  who  is  a  mason,  after  he  had  described  the  effect  pro- 
duced by  the  water  upon  the  joists  and  the  wall,  he  was  asked 
what  damage  had  been  done  to  the  building  by  the  rotting  of  the 
joists  and  the  cracking  and  injury  to  the  cellar  wall.  To  this 
the  defendant  objected  generally.  If  he  had  objected  that  dam- 
ages could  not  be  proved  in  that  way,  by  the  opinion  or  judg- 
ment of  the  witness,  the  objection  would  have  been  good.  But 
as  it  stands,  it  is  a  mere  objection  to  the  proof  of  damages  at  all. 
The  same  observations  apply  to  the  next  objection,  stated  in  the 
return,  to  evidence  of  a  similar  character.  The  ground  of  the 
objection  does  not  appear. 

On  the  whole,  I  am  of  opinion  that  no  error  has  been 
committed,  and  that  the  judgment  of  the  county  court  must  be 
affirmed. 

[MoiTROS  OsMEBAL  Term,  Match  7, 1858  Sdden,  T.  R.  Strong  and  John- 
ton.  Justices.] 
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The  preferring  of  charges  to  a  Lodge  of  Odd  Fellows,  by  one  member  uf  the 
order,  afcainst  another,  the  acts  charged  being  violations  of  the  rulea  of  the 
order,  and  which  charges  the  lodge  has  power,  under  those  rules,  to  receive 
and  inyestigate,  is  prima  facie  a  privileged  commnnication ;  and  if  made  in 
food  hath  J  an  action  for  slander  does  not  lie  against  the  party  preferring 
the  charges. 

In  an  action  for  slander,  in  making  such  charges,  it  is  erroneous  for  the  judge 
to  charge  the  jury  that  although  the  defendant  had  probable  cause  for  pre« 
ferring  the  charges,  if  he  was  actuated  by  malice  towards  the  plaintiff  and 
acted  in  bad  fkith,  in  so  doing,  the  jur}*  will  be  Justified  in  finding  a  verdict 
Vor  the  platntifT. 

It  ia  also  erroneous  torefVise  to  advise  the  Jury  that  if  they  find  that  the  de- 1 
fendant  had  probable  cause  for  presenting  the  charges,  they  are  bound 
to  find  for  the  defendant,  whether  he  was  actuated  by  malice,  or  not. 

The  presenting  of  charges  to  a  member  of  the  order,  for  the  purpose  of  pro- 
cnring  his  signature,  Is  also  privileged. 

This  was  an  appeal  by  the  defendant  from  a  judgment  entered 
upon  a  trial  at  the  circuit. 

The  complaint  charged  the  defendant  with  publishing  a  libel, 
of  and  concerning  the  plaintiff,  on  or  about  the  2l8t  of  June,  1850, 
in  the  words  following,  viz. :  "  He  (the  plaintiff)  has  been  re- 
peatedly guilty  of  falsehood,  lying  and  deceiving,  in  his  business 
transactions  with  Hiram  Clark,  Pinter  Myers,  A.  Davis,  Conrad 
Welchf  James  0.  Moore,  andTVarious  other  persons,  within  and 
during  the  year  past."  Likewise,  the  words  following,  viz.: 
"  He  is  guilty  of  dishonesty  in  his  deal,  and  defrauding  those 
with  whom  he  deals  by  giving  fiedse  measurement,  and  cheating 
his  customers  and  those  with  whom  he  contracts  for  lumber, 
as  I  have  been  informed  by  credible  persons."  The  answer, 
1st.  Denied  the  publication  of  the  alleged  libellous  matter. 
2d.  Justified,  averring  the  truth  of  the  statements  charged  as 
libellous.  8d.  Set  up  the  following  special  matter,  viz. :  That 
the  plaintiff  and  defendant  were  at  the  time  of  the  alleged  puh- 
lication  members  of  an  association  known  as  the  Independent 
Order  of  Odd  Fellows ;  that  the  acts  charged  in  the  alleged 
libel  were, violations  of  the  laws  of  said  order;  and  that  the 
publication  complained  of  was  a  presentment  to  the  lodge,  of 
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which  both  parties  were  members,  of  the  charges,  for  the  pur- 
pose of  having  the  truth  thereof  inquired  into,  and  the  plaintiff 
dealt  with  according  to  the  laws  of  the  order.  The  reply  denied 
the  truth  of  the  statements  set  up  by  the  defendant  as  a  justifi- 
cation. In  reply  to  the  defendant's  third  answer,  it  alleged  that 
the  said  charges  (presented  to  the  lodge  by  the  defendant)  were 
not  presented  in  the  manner  provided  by  the  laws  of  the  order, 
in  that  they  did  not  specify  the  offense,  so  as  fully  to  apprise 
the  plaintiff  of  the  nature  thereof,  and  enable  him  to  prepare  for 
his  defense ;  neither  did  the  defendant  believe  them,  but  that 
the  publication  was  malicious  and  with  intent  to  injure.  The 
cause  was  tried  at  the  Livingston  circuit,  in  September,  1851, 
before  Justice  Taylor,  and  a  jury. 

Abram  Lozier,  a  witness  sworn  for  the  plaintiff,  testified  that 
in  June,  1850,  the  defendant  handed  witness  a  paper  to  be  pre- 
sented to  the  lodge.  Witness  produced  the  paper,  and  testified 
•that  it  was  in  the  defendant's  handwriting,  and  was  his  signature. 
The  paper  was  addressed  to  Canaseraga  Lodge,  and  contained 
charges  against  the  plaintiff,  embracing  the  words  charged  in 
the  complaint.  Defendant  first  laid  it  on  the  desk  of  the  secre- 
tary, in  the  lodge.  Witness  was  secretary  at  the  time.  Said 
he  wanted  witness  to  read  them.  He  wanted  to  prevent  the 
•plaintiff's  election.  This  was  in  the  evening.  The  election  was 
to  be  held  one  week  from  that  evening,  the  last  Friday  night  in 
June.  Defendant  met  witness  one  day  before  the  American 
Hotel ;  witness  and  he  were  talking  about  the  election  in  the 
lodge ;  he  said  be  had  a  matter  in  the  mill  for  Streety.  This 
was  before  the  charges  were  preferred,  and  in  June,  between  the 
-first  and  middle.  Thinks  tlie  plaintiff  was  not  nominated  at  the 
time  the  charges  were  presented  to  the  lodge,  but  was  known 
as  a  candidate  by  defendant.  On  his  cross-examination,  the  wit- 
ness testified  there  were  two  Odd  Fellows'  Lodges  in  Dansville, 
at  that  time ;  one  c&lled  Canaseraga  Lodge,  No.  123 ;  the  other, 
Livingston  Lodge,  No.  822.  Witness  was  a  member  of  Cana- 
seraga Lodge ;  so  was  the  plaintiff.  Defendant  was  a  member  of 
Livingston  Lodge.  Members  of  different  lodges  have  a  right  to 
Tiait  each  other's  lodges  Iv^fa^n  they  choose.    Witness  has  bec^ 
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•a  member  of  the  order  about  six  years ;  is  acquainted  with  the 
rules  and  regulations  of  the  order.  The  acts  charged  in  the 
paper  presented  to  the  lodge,  if  true,  are  violations  of  these 
rules*  A  member  of  one  lodge  has  a  right  to  prefer  charges 
ikgainst  a  member  of  another ;  the  different  lodges  have  a  con- 
nection in  this,  that  they  are  under  the  same  grand  lodge.  All 
the  lodges  under  the  jurisdiction  of  the  same  grand  lodge,  are 
governed  by  the  same  constitution.  Eacb  lodge  makes  its  own 
by-laws,  subject  to  ratification  by  the  grand  lodge.  The  book 
presented  is  a  copy  of  the  constitution  and  by-laws  of  Oana- 
•eraga  Lodge,  as  they  existed  in  June,  1850,  and  contains  the 
-following  provisions :  No  member  shall  be  put  upon  trial,  unless 
charges  duly  specifying  the  offence,  so  as  fully  to  apprise  him 
of  the  nature  thereof,  and  enable  him  to  prepare  for  bis  defense, 
.shall  be  submitted  to  the  lodge  in  writing,  signed  by  a  member 
•of  the  order.  The  lodge  meets  once  a  week.  The  paper  was 
presented  on  the  2l8t  or  28th  of  June.  It  was  an  evening  of  a 
regular  meeting.  The  meeting  had  been  organized  and  business 
had  eommenced.  It  was  presented  in  the  usual  way,  and  took 
the  usual  course  of  such  papers.  The  paper  had  never  been  out 
of  my  possession.  The  society  of  Odd  Fellows  is  a  secret  «o<»ety. 
On  a  reexamination  by  the  plaintiff's  counsel,  the  witness  testified 
.that  it  was  his  duty  to  read  the  charges  in  their  proper  ordei' 
when  presented.  That  the  lodge  adjourned  before  he  had  an 
.opportunity  to  lead  them,  the  evening  they  were  presented. 
They  were  read  on  the  night  of  the  first  Friday  of  July,  the 
first  meeting  after  the  election,  which  was  on  the  28th  of  June. 
Plaintiff  was  elected  Noble  Grand,  the  highest  officer  in  the 
lodge.  The  installation  to  office  took  place  on  the  first  Friday 
of  July.  The  plaintiff^s  counsel  asked  the  witness  whether  he 
thought  the  charges  were  sufficiently  specific  to  put  the  plaintiff 
upon  trial?  To  this  question  defendant's  counsel  objected,  on 
the  ground  that  it  was  asking  the  opinion  of  the  witness ;  and 
the  ceurt  overruled  the  objection;  to  which  the  defendant's 
jcounsel  excepted.  The  witness  testified  that  it  was  his  opinion, 
at  the  time,  that  the  charges  were  not  sufficiently  spedfic  to 
nlgect  Uie  plaintiff  to  trial,  according  to  the  rules  of  the  order. 
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Witness  had  a  conversation  with  defendant,  not  to  exceed  two 
weeks  before  the  charges  were  presented.  Plaintiff's  counsel 
asked  the  witness  what  the  conversation  was ;  and  stated  that 
it  was  for  the  purpose  of  showing  express  malice  of  the  defend- 
ant. Counsel  for  the  defendant  objected  to  any  evidence  of 
malice,  unless  it  related  to  preferring  the  charges ;  and  the 
court  ruled  that  general  illwill  was  insu£Scient,  but  the  evidence 
must  be  of  malice  in  the  act  complained  of.  The  counsel  for 
the  plaintiff  stated  that  he  expected  the  testimony  offered  would 
tend  to  show  that  the  defendant  was  actuated  by  express  malice 
in  making  the  publication  complained  of,  and  the  judge  admit- 
ted the  testimony,  as  follows :  The  conversation  was  in  the  de- 
fendant's store.  We  were  talking  about  plaintiff  being  elected 
N.  G.  of  the  lodge.  Defendant  said  plaintiff  had  used  him 
meanly,  in  regard  to  some  money  that  was  coming  from  James 
0.  Moore.  Said  plaintiff  owed  Moore,  and  Moore  owed  defend- 
ant ;  and  he  wanted  plaintiff  to  pay  him  $100,  and  he  would 
not  do  it.  Plaintiff  had  bought  Moore-s  lumber,  and  he  wanted 
the  money  to  go  below.  Witness  told  defendant  he  had  a  note 
against  plaintiff,  which  he  wished  plaintiff  would  pay.  He  asked 
the  amount;  witness  thought  it  was  about  $40.  Defendant 
said,  "  You  let  me  have  the  note,  I'll  sue  him  quicker  than  Grod." 
He  said,  ^^  I  am  after  him ;  I  will  show  him  where  his  little  four- 
teen hundred  dollar  house  and  lot  is."  He  said  he  understood  there 
was  a  mortgage  upon  it ;  and  he  calculated  to  get  it  if  he  could. 
Witness  had  a  conversation  with  the  defendant  after  the  charges 
were  disposed  of.  Told  him  the  charges  against  plaintiff  had 
been  ruled  out  of  the  lodge,  on  the  ground  that  they  were  not 
specific  enough.  He  said,  *^  By  God  PU  specific  Ganaseraga 
Lodge."  On  his  further  cross-examination,  witness  said,  an 
appeal  lies  from  the  action  of  the  lodge  on  such  charges,  to  the 
district  grand  committee.  Witness  supposed  defendant  meant 
he  would  appeal,  when  he  said  he  would  specific  the  lodge.  An 
appeal  was  taken,  but  no  return  to  it  was  made.  Other  testi- 
mony was  given,  not  necessary  to  be  mentioned.  The  jury  found 
«  verdict  for  the  plaintiff  for  $200  damages. 


MONRO£-MAROH,  1868.  J  09 


Streety  v.  Wood. 


J.  A.  VanderUpy  fo^  the  appeUant 
T.  Hastings^  for  the  respondent. 

By  the  Courts  T.  B.  Strong,  J.  There  can  be  no  doubt,  I 
think,  that  the  preferring  of  the  charges,  in  this  case,  to  the 
lodge,  was  priiTia/acia.  privileged.  The  acts  charged  were  vio- 
latione  of  the  rules  of  the  order  of  Odd  Fellows,  of  which  both 
tbe  parties  to  the  action  were  members.  The  charges  were  ad- 
dressed to  a  body  haTing  power  under  those  rules  to  receive  and 
investigate  them ;  and  if  found  to  be  true,  apply  a  remedy ;  and 
Ml  equal  right  to  prefer  charges  appears  to  have  belonged  to 
each  member  of  the  order.  The  case  is  analogous  to  that  of 
charges  made  in  a  regular  course  of  discipline,  between  members 
of  the  same  church,  which  it  is  well  settled  are  thus  privileged. 
{Jarvis  v.  Haihewayy  8  John,  178.  (yOcnoghfue  v.  Mc  Gweruj 
28  Wend.  26.) 

The  presenting  substantially  the  same  charges  to  Osbom,  a 
member  of  the  association,  for  the  purpose  of  procuring  his  sig- 
nature, was,  I  think,  equally  privileged.  {Vanderzee  v.  Mc- 
Gregor,  12  Wend.  545.) 

It  was  assumed  by  the  plaintiff,  and  held  by  the  justice,  at  the 
Irial,  that  the  case  was  one  of  a  prima  facie  privileged  coimnu- 
nieation,  and  that  it  was  necessary  on  that  account  for  die 
plaintiff  to  prove  express  malice  in  making  the  charges,  to  main- 
tain the  acticm.  But  the  justice  further  ruled,  ^'that  although 
the  defendant  had  probable  cause  for  preferring  the  charges,  if 
he  was  actuated  by  malice  towards  the  plaintiff,  and  acted  in 
bad  faith  in  making  the  publication,  the  jury  would  be  justified 
in  finding  a  verdict  for  the  plaintiff;"  and  he.  refused  to  advise 
the  jury  "  that  if  they  found  that  the  defendant  had  probable 
jcause  for  presenting  the  charges,  they  were  bound  to  find  for 
the  defendant,  whether  he  was  actuated  by  malice  or  not."  This 
ruling  and  refusal,  in  respect  to  the  effect  which  should  be 
given  to  probable  cause,  it  is  claimed  on  the  part  of  the  defend- 
ant, were  erroneous ;  and  that  ia  the  principal  question  for 
decision. 
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In  cases  of  commanicatioms  addressed  to  public  officers  under, 
oar  national  or  state  constitution  and  laws,  to  prerent  appoint- 
ments of  particular  indiyiduals  to  office,  or  to  procure  removals 
from  office,  or  for  the  redress  of  grievances,  if  charges  made  in 
ihem  are  pertinent,  and  the  officer  addressed  has  power  to  act 
in  the  matter,  I  regard  the  doctrine  as  now  fimdy  establishedi 
that  they  are  so  far  .privileged  that  to  maintain  an  action  for  a 
libel,  founded  upon  them,  it  must  appear  that  the  charges  were 
made  both  maUdously  and  without  probable  cause.  The  acfioni 
though  in  form  for  a  libel,  is  in  the  nature  of  an  action  for  a 
malicious  prosecution,  and  requires  the  same  proof  in  the  re- 
spects mentioned,  to  sustain  it.  {Thorn  v.  Blanohard^  5  John. 
508.  Howard  v..  Thompson,  21  Wend.  819,  and  cases  there  died. 
Cook  V.  Hitt,  3  Sand/,  841.)  It  was  intimated  by  Cowen*,  J. 
in  Howard  v.  I^ompson,  decided  in  1889,  that  this  doctrine 
might  not  be  applicable  to  privileged  communications  "  addressed 
to  a  man  or  set  of  men  chosen  by  a  voluntary  society,  a  bishop 
or  presbytery,  for  example,  and  having  by  common  consent 
among  the  members  a  power  to  redress  grievances,"  and  that 
the  cases  to  which  it  applies  form  an  '^intermediate  class  be- 
tween judicial  prosecutions  and  privileged  communications  in 
regard  to  matters  having  no  immediate  connection  with  the 
functions  of  government."  In  the  case  of  G^Donoghue  v» 
McOovefn,  however,  decided  in  1840,  the  same  learned  judge 
repudiates  the  idea  that  such  a  distinction  exists*  The  jdaintiff 
in  that  case  was  a  priest  of  the  Roman  Catholic  church,  and  the 
charges  complained  of  were  contained  in  a  representation  to  the 
Catholic  bishop- of  the  diocese  in  which  the  plaintiff  officiated, 
relating  to  the  plaintiff's  character  and  conduct.  In  delivering 
the  opinion  of  the  court,  Cowen,  J.  after  stating  "  the  extent  of 
the  citisen's  privilege  in  addressing  the  civil  power,  recognized 
and  established  by  law,"  says :  '^  I  must  be  allowed  to  deny  thai 
the  law  extends  any  greater  measure  of  protection  to  a  church 
member,  petitioning  a  spiritual  superior.  Churches  in  this 
country  are,  in  a  legal  point  of  view,  no  more  than  other  socie- 
ties, voluntarily  organized  by  our  citizens,  with  such  gradations 
of  officers  and  judicatories  as  may  subserve  the  purposes  of 


][OSnEU)£-MAECH,  16M.  f  ]  ] 


Streety  v.  Wood. 


moral  and  religious  redress.  The  law  concedes  the  right  of 
petition  and  remonstrance  to  a  spiritual  superior,  nrhen  they  are 
presented  with  a  view  to  such  redress.  The  proper  channel 
being  pursued,  as  the  plea  under  consideration  in  the  case  befoxie 
us  shows  that  it  was,  I  grant  that  the  church  member  in  ques- 
tion is  entitled  to  the  same  measure  of  protection,  as  if  he  had, 
when  writing  the  libel  set  forth  in  the  declaration,  1>een  engaged 
in  seeking  the.  removal  of  an  inferior  officer  at  the  hands  of  a 
superior,  created  by  the  constitution  or  the  law.  But  I  deny 
that  he  is  entitled  to  more.  The  declaration  charges  him  with 
fi&Isehood  and  malice ;  with  an  intent  to  injure.  Let  .him  deny 
•these  in  his  plea ;  nay,  let  him  plead  mere  probable  cause,  and 
I  will  allow  his  plea,  if  it  be  not  demurred  to  as  amounting  to 
the  general  issue ;  or  if  a  want  of  probable  cause  do  not  appear 
upon  his  trial,  under  the  latter  plea.  I  will  sanction  that  as  a 
defense."  Again :  ''  I  deny  that  he  is  entitled  to  any  greater 
consideration  than  the  members  of  any  other  voluntary  society 
holding  the  same  relations,  under  a  similar  organization."  And 
further :  "  The  law  simply  requires  that  there  should  not  be  a 
want  of  common  honesty  in  preferring  tEe  charge."  In  Has- 
tings V.  lAisk^  in  the  late  court  of  errors,  in  this  state,  decided 
in  1889,  (22  Wend.  410,)  the  then  chancellor  says :  "  There  are 
two  classes  of  privileged  communications  recognize^  in  the  law 
in  reference  to  actions  of  slander,"  &;c.  '^  In  one  class  of  cases 
the  law  protects  the  defendant  so  far  as  not  to  impute  malice  to 
him  from  the  mere  fact  of  his  having  spoken  words  of  the  plain- 
tilF  which  .are  in  themselves  actionable,  though  lie  may  not  be 
able  to  prove  the  truth  of  his  allegations.  But  the  plaintiff  will 
be  ^blc  to  sustain  his  action  for  slander,  if  he  can  satisfy  the 
jury,  by  other  proofs,  that  there  was  actual  malice  pn  the  part 
of  the  defendant,  and  that  he  uttered  the  words  for  the  mer6 
purpose  of  defaming  the  plaintiff."  Again :  "  The  presumption 
in  these  oases  that  there  was  no  malice,  is  xiot  rebutted  by  the 
plaintiff's  merely  showing  that  the  charge  against  him  was  un- 
true in  point  of  fact ;  it  must  be  further  shown  that  the  defend- 
ant eitlher  knew  or  had  reason  to  believe  it  was  untrue,  at  the 
time  of  the  speaking  of  the  words  complained  of.''    (JCinc  V. 
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SeweU,  1  Home  ^  Hurl  83;  8  Mees.  ^  Wds.  297,  iS.  C.) 
Proving  that  the  defendant  knew  the  charge  to  be  false,  would 
unquestionably  be  evidence  of  express  malice ;  and  would  de- 
stroy the  defence  in  this  class  of  cases.  The  language  of  Bron- 
son,  Ch.  J.  in  Washburn  v.  Cooke,  (3  Denio,  110,)  although  not 
quite  so  broad  as  that  of  the  chancellor,  falls  but  little  short  of 
expressing  similar  views.    He  went  as  far  as  that  case  required. 

I  do  not  feel  at  liberty  to  hold  that  the  privilege  allowed  by 
law  to  the  communication  in  the^  present  case  was  less  in  extent 
than  the  privilege  allowed  to  communications  to  public  officers, 
as  before  mentioned.  I  think  it  is  not,  and  should  not  be.  I  am 
therefore  of  opinion  that  the  ruling  at  the  trial  in  respect  to  proba- 
ble cause,  and  the  refusal  to  charge  as  requested,  were  erroneous. 

Judgment  reversed,  and  a  new  trial  granted.  Costs  to  abide 
the  event. 

[Monroe  General  Term,  March  7, 1858.  Sddefif  7*.  R,  Strong  and  JoUit.' 
son.  Justices.] 


Thorne  vs.  Cramer  and  others. 

The  act  to  establish  free  schools  throughout  the  state,  purporting  to  have 
been  passed  on  the  26th  day  of  March,  1849,  was  unconstitutional,  and 
void.  The  legislature  had  no  authority  to  refer,  to  the  electors  of  the  state, 
the  question  whether  that  act  should  become  a  law ;  nor  had  the  electors 
power  to  determine  that  question.Ca) 

Appeal  by  the  defendants  from  a  judgment  rendered  against 
them  at  a  special  term;  after  a  trial  at  the  circuit  before  Jus- 
tice Barculo,  without  a  jury ;  the  parties  having  waived  a  jury. 
The  action  was  brought  against  the  defendants  to  recover  damages 
for  taking  and  selling  and  converting  to  their  own  use  two  cows 
belonging  to  the  plaintiff.  The  defendants  justified  the  taking 
as  trustees  of  a  school  district  in  Pleasant  Valley,  Dutchess 

(a)  See  the  next  case,  Bradley  v.  BaxUr  and  tOhers.  Tho  same  principle 
was  established  by  the  court  of  appeals,  in  Barta  v.  Himrod  and  otAers,  at  the 
July  term,  1863. 
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ooontyi  under  and  by  virtue  of  a  warrant  duly  isstted  by  them, 
for  the  collection  of  a  tax  levied  at  an  annual  meeting  in  Jan- 
uary, 1851,  for  the  support  of  common  schools  for  the  year  1852, 
in  pursuance  of  the  act  "  establishing  free  schools  throughout 
the  state,"  passed  March  26, 1849.  The  facts  being  admitted 
by  the  counsel  for  the  respective  parties,  the  judge  decided  that 
the  evidence  was  insufiScient  to  constitute  a  defense,  and  was 
inadmissible ;  and  that  the  plaintiff  was  entitled  to  recover  the 
value  of  the  cows,  because  the  act  under  which  the  proceedings 
of  the  defendants  were  had  was  unconstitutional  and  void. 
Judgment  was  given  for  the  plaintiff  for  $60. 

James  Emott,  for  the  appellants. 

0.  Dean,  for  the  respondent. 

• 

By  the  Court,  Barculo,  J.  The  sole  point  involved  in  the 
decision  of  this  cas^  is,  the  validity  of  the  act  establishing 
free  schools  throughout  the  state,  which  is  found  among  the 
laws  of  1849,  on  page  192.  The  question  arises  upon  the  tenth 
and  succeeding  sections,  which  provide  that  the  "  electors  shall 
determine  by  ballot,  at  the  annual  election  to  be  held  in  No- 
vember next,  whether  this  act  shall,  or  not,  become  a  law :"  and, 
after  giving  detailed  directions  as  to  the  mode  of  preparing  and 
depositing  the  ballots,  concludes  in  the  14th  section,  by  declar- 
ing that, ''  In  case  a  majority  of  all  the  votes  in  the  state  shall 
be  cast  against  the  new  school  law,  this  act  shall  be  null  and 
void ;  and  in  case  a  majority  of  all  the  votes  in  the  state  shall 
be  cast  for  the  new  school  law,  then  this  act  shall  become  a  law, 
and  shall  take  effect  on  the  first  day  of  January,  eighteen  hun- 
dred and  ffity.*' 

In  considering  this  subject  we  propose,  briefly  to  examine, 

1.  The  character  of  the  act  as  it  came  from  the  legislature ; 
and  whecein  it  lacked  the  essential  qualities  of  a  valid  law : 

II.  The  power  of  the  legislature  to  delegate  or  transfer  the 
legislative  franchise  to  the  electors  : 

III.  The  power  of  the  electors  to  supply  the  defidenoies  of 
Vol.  XV.  15 
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the  original  act,  and  to  infuse  vitality  into  the.  lifeless  form  of 
the  statute  as  it  came  from  the  hands  of  the  legislature. 

I.  As  to  the  first  point,  we  start  with  the  definiti(»is ;  '*  Mu- 
nicipal law  is  a  rule  of  civil  conduct,  prescribed  by  the  supreme 
power  of  a  state ;"  and  ''  Statute  law  is  the  express  written  will 
of  the  legislature,  rendered  authentic  by  certain  prescribed 
forms  and  solemnities."    (1  KenCs  Com.  446.) 

That  the  act  in  question,  when  it  was  presented  to  the  public 
by  the  legislative  body,  did  not  possess  the  attributes  of  a  law, 
according  to  the  foregoing  definitions,  is  almost  too  plain  to  re- 
quire arguoient.  It  did  not  command*,  nor  prohibit  any  thing. 
It  imposed  no  duty,  and  was  not  binding  upon  any  person.  It 
did  not  purport  to  have  any  vitality  until  the  next  year ;  and 
then  its  life  was  to  depend  upon  the  public  breath  inspired 
through  the  ballot  box.  Nor  did  it  fulfill  the  conditions  of  a 
statute  law,  as  defined  by  Judge  Kent ;  for,  although  rendered 
authentic  by  "  certain  prescribed  forms  and  solemnities,"  it  was 
not  the  " written  will  of  the  legislature"  That  body  either 
had  no  toUl,  or  having  one,  dared  not  express  it ;  but  sent  the 
inert  skeleton  to  another  tribunal,  to  be  invested  with  that 
living  principle  which  the  representatives  had  not  the  disposi- 
^(m  or  the  courage  to  impart.  They  drew  up  a  bill  in  due  form ; 
they  spread  it  upon  the  statute  book  with  all  due  formality^  but 
they  nowhere  declared  it  to  be  the  wM  of  the  law-making  power. 
In  the  language  of  an  eminent  judge  of  a  neighboring  state, 
^*  as  it  Jefit  the  halls  of  legislation  it  was  imperfect  and  unfin- 
ished ;  for  it  lacked  the  qualities  of  command  and  prohibition, 
absolutely  essential  to  every  law."  ^^  It  operates  not  propria 
vigoroy  but,  if  at  all,  only  by  virtue  of  a  mandate  expressed  sub- 
sequently to  its  enactment,  in  pursuance  of  an  invitation  given 
by  the  legislative  bodies."  All  that  the  legislature  can  be  said 
to  have  wiUed  is,  that  the  electors  should  determine  whether 
the  bill  submitted  to  them  should,  or  not,  become  a  law.  And 
this  brings  us  to  the  discussion  of  the  secosid  point,  which  is : 

n.  The  power  of  the  legislature  to  delegate  or  transfer  the 
right  of  creating  laws  to  the  electors. 

I»  exiMiniag  tlds  branch  of  the  case,  it  will  be  necessary- to 
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"bear  in  mind,  that  our  state  govemment  differs  essentially,  in 
this  respect,  from  that  government  whence  we  derive  the  prin-  • 
dpies  of  the  common  law.  In  England  a  written  constitution 
is  nnknown.  Their  courts  are  therefore  never  required  to  pass 
upon  the  constitutionality  of  laws.  The  parliament  is  said  to 
be  omnipotent,  because  its  powers  are  not  defined  and  pre- 
acribed.  But  we  are  frequently  called  on  to  interpose  the 
authority  of  the  court,  for  the  protection  of  citieens  against  the 
encroachments  of  the  legislature.  For  instances  of  this,  as 
well  as  the  grounds  upon  which  this  power  is  exercised,  we  refer 
to  the  opinions  of  this  court,  in  the  cases  of  the  People  v.  The 
Supervisors  of  the  County  of  Westchester,  (4  Bccrb.  64 ;) 
People  V,  The  City  of  Brooklyn,  (6  Id.  209  ;)  and  Griffing 
▼.  The  City  of  Brooklyn;  the  reasoning  and  principles  of 
which  oases  remain,  we  apprehend,  entirely  undisturbed.  For 
the  purposes  of  the  present  case,  it  is  sufficient  to  say,  that  this 
important  branch  of  our  jurisdiction,  which  imposes  upon  us 
(9uch  great  and  onerous  duties,  arising  from  hasty  and  improvi- 
dent legislation,  depends  upon  the  existence  of  our  written 
constitution,  which  assigns  to  the  several  departments  of  the 
govemment  their  peculiar  and  appropriate  powers  and  duties. 

Thus  we  find  that  article  three,  section  one  of  our  constitu- 
tion provides,  that  '^  the  legislative  power  of  this  state  shall  be 
vested  in  a  senate  and  assembly;"  no  other  legislative  authority 
is  given,  except  that  by  section  17  of  tlra  same  article,  the  leg- 
islature is  authorised  to  confer  upon  the  boards  of  superrisors, 
certain  powers  of  local  legislation.  The  law-making  power, 
being  thus  intrusted  to  the  senate  and  assembly,  by  the  consti- 
tution ,  it  cannot,  according  to  any  fair  construction  of  that  in- 
strument, be  also  lodged  with,  or  transferred  to,  any  other  body. 
The  members  of  the  senate  and  assembly  are  elected  by  their 
constittients  for  the  important  duty  of  making  laws.  No  higher 
trust  and  confidence  can  be  reposed  in  man  by  man.  It  is  to 
be  presumed,  that  they  are  chosen  for  their  wisdom,  integrity, 
experience  and  fitness ;  although  unfortunately,  it  sometimes 
happens,  in  practice,  that  they  do  not  quite  Ailfill  all  of  these 
reqnAremeBts.    Upon  what  principle  then,  can  fSfe  represewU^ 
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lives  transfer  to  any  other  person  or  persona,  the  power  of 
making,  or  what  is  tantamount,  the  power  of  bre«,thing  life  and 
efficacy  into  laws  ?  Suppose  they  should  attempt  to  clothe  with 
this  authority  some  individual  as  the  governor,  or  attorney 
general  would  not  the  common  sense  of  the  whole  community 
be  shocked  at  their  dereliction  of  duty  ?  There  is  moreover,  a 
well  established  rule  of  law  which  forbids  such  a  transfer.  A 
member  of  the  legislature  is  the  voluntary  agent  of  his  constitu- 
ents. He  is  not  compelled  to  serve  them  if  he  chooses  to  de- 
cline. If,  however,  he  accepts  the  office  of  legislator,  he  takes 
it  with  all  fts  daties  and  responsibilitiea ;  and,  as  a  true  and 
faithful  agent,  he  cannot  shrink  from  meeting  and  discharging 
f  them.  .  And,  above  all,  he  cannot  delegate  to  others  the  trust 
which  has  been  expressly  confided  to  him,  by  reason  of  his  sup- 
posed knowledge  and  sound  judgment.  Delegata  potestaSj 
von  potest  delegati,  is  a  settled  maxim  of  the  common  law,  in 
full  force  at  the  present  day ;  and  never  more  applicable  than 
to  the  case  of  a  legislator.  {Storp  on  Agency^  15.  2  KenCs 
Com.  633.) 

But  it  is  sometimes  said  that  there  can  be  nothing  wrong  in 
permitting  the  representative  to  restore  his  power  to  the  people 
from  whom  he  received  it.  Such  arguments  are  based  upon 
the  idea  that  he  is  their  creature,  and  receives  his  authority 
solely  from  them.  It  is  true  that  he  is  elected  by  them ;  that 
he  derives  his  office  from  them ;  but  it  is  not  true  that  he  de- 
rives his  porwer  from  his  constituents.  His  office  they  give  him, 
but  his  power  comes  wholly  from  the  constitution.  He  can  re- 
store his  office  to  them,  by  resignation  ;  but  this  gives  them  no 
authority,  except  to  elect  another  person  in  his  place.  He  can- 
not return  to  them  the  power  of  making  laws  ;  for  he  did  not 
receive  it  from  them.  Again,  the  same  reasoning  that  would 
permit  a  legislator  to  transfer  his  power  to  his  constituents, 
would  authorize  any  other  elective  officer  to  do  the  same.  Thus 
the  governor  when  applied  to,  to  pardon  a  criminal,  might,  be- 
ing unwilling  to  take  the  responsibility  of  deciding  upon  the 
application  himself,  call  an  election  and  submit  it  to  the  people. 
Tbe  courts,  whenever  a  case  of  peculiar  difficulty  came  befiors 
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tbem,  might  call  together  their  constitaents  to  ascertain  how 
the  popular  feeling  stood.  The  present  case  is  peculiarly 
adapted  to  this  illustration.  It  involves  the  validity  of  a  law 
which  concerns  every  person  in  the  conununity.  Our  decision 
must  affect,  in  some  degree,  every  one  of  our  constituents. 
Why  should  not  we  then  be  allowed  to  submit  it  to  the  electors^ 
to  say  by  ballot,  how  this  case  should  be  decided,  with  as  much 
propriety,  as  the  legislature  originally  submitted  it  to  them,  to 
determine  whether  it  should  become  a  law  1  If  they  can  be 
permitted  to  create  a  law  at  an  election,  by  the  same  will,  they 
can  adjudge  it  to  be  a  valid  law.  Every  person  must  perceive 
how  preposterous  such  a  proceeding  would  be !  And  how  de- 
servedly contemptible  every  officer  and  court  who  should  resort 
to  such  means  of  evading  the  just  responsibilities  of  his  office, 
would  be  held.        ^ 

The  doctrine  that  no  harm  can  result  from  allowing  the  people 
to  exercise,  directly,  the  law-making  power,  is  more  plausible 
than  sound.  If  it  were  a  legitimate  subject  for  investigation  at 
this  time,  we  think  it  might  be  easily  shown,  that  some  of  jthe 
very  worst  evils  must  necessarily  flow  from  such  a  violation  of 
the  fundamental  law.  The  constitution  has  wisely  deposited 
the  legislative  power  in  the  hands  of  a  limited  number  of  chosen 
men.  This  is  done,  partly,  because  of  the  impracticability  of 
having  laws  passed  in  a  mass  assemblage  of  the  people  ;  and, 
partly,  because.it  is  supposed  that  the  chosen  representatives 
will  be  better  qualified  for  the  duty  than  a  considerable  portion 
of  the  electors.  It  is  hardly  necessary  to  say,  that  many  voters 
are  not  in  all  respects  qualified  to  become  governors  or  legisla- 
tors. They  may  have  discretion  enough  to  select  suitable  men 
for  those  offices ;  but  if  they  were  put  directly  to  the  business 
of  framing  laws  themselves,  they  would  be  quite  out  of  their 
element.  Can  we  not  then  foresee  dangers  to  arise  from  a  dele* 
gation  of  the  legislative  franchise,  even  to  the  people  themselves  ? 
In  the  language  adopted  by  the  su,preme  court  of  Pennsylvania, 
^'  If  the  two  houses  can  divest  themselves  of  their  office  of  law- 
makers, and  devolve  it  upon  the  body  of  the  people,  what  secu- 
rity have  .we  against  the  passage  of  laws,  perhaps  well  meaftt, 
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but  liable  to  be  glaringly  wrong,  because  inconsiderately  adopt- 
ed? And  wbat  check  is  left  upon  hasty  and  ill-advised  zeal, 
open  to  be  influenced  and  misguided  by  interested,  cunning,  or 
blind  fanaticism  ?  If  the  practice  be  sanctioned,  there  may  fol- 
low a  train  of  experiments  which,  unarrested  at  some  point  of 
their  progress,  must  end  in  the  final  overthrow  of  the  constitution. 
Every  case  of  doubtful  propriety  will  be  referred  to  the  result  of 
a  ballot ;  and  acts  of  the  assembly,  subject  to  the  popular  vote, 
will  be  yielded  to  unthinking  clamor  or  partisan  importunity, 
by  faithless  legislators  anxious  to  escape  the  responsibility  of 
their  position." 

III.  We  now  come  to  the  consideration  of  the  remaining 
question — whether  the  electors  have  any  right  or  power  to  sup- 
ply the  deficiency  of  legislative  action,  and  bring  into  life  a 
law  which  before  was  not  a  law. 

Assuming  now,  for  the  purposes  of  the  argument,  that  there 
was  no  impropriety  tn  the  legislature  calling  in  other  aid,  we 
suppose  it  to  be  perfectly  clear,  that  the  electors  had  no  power 
to  act  in  the  matter ;  and  that,  even  if  every  voter  in  the  state 
had  given  his  vote,  for  this  law,  and  was  still  in  its  favor,  it 
would,  nevertheless,  be  the  plain  and  sworn  duty  of  every  court, 
before  whom  the  question  was  brought,  to  pronounce  the  act  un- 
constitutional and  void.  This  results,  necessarily  and  inevita- 
bly, from  the  nature  and  provisions  of  the  constitution  itself. 
According  to  the  theory  of  constitutional  governments  all  power 
is  inherent  in  the  people.  They  are  the  original  sovereigns. 
Before  the  establishment  of  a  regular  government  they  exercise 
the  power  in  their  native  capacities.  They  themselves  not  only 
make,  but  administer  the  laws.  They  enact;  they  adjudge; 
they  execute.  For,  in  that  state  of  nature,  might  makes  right ; 
and  majorities  are,  of  course,  omnipotent  and  despotic.  But, 
when  the  people  frame  a  constitution  to  live  under,  they  yield  up 
certain  natural,  personal  rights,  and  consent  that  those  yielded 
rights  shall,  thenceforth,  be  exercised  only  by  certain  selected 
persons,  in  a  prescribed  manner.  Thus,  at  the  adoption  of  our 
constitution  in  1846,  the  people  of  this  state  parted  with  their 
original  ri^t  of  maldng  laws,  and  vested  that  right  in  a  senate 
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and  assembly.  The  right  to  adrqinister  the  laws  was,  at  the 
same  time,  vested  in  the  courts.  The  people  did  not  reserve  tos 
themselves  any  authority,  directly,  to  make  or  administer  laws.  \ 
Now  so  long  as  that  constitution  stands,  these  their  natural 
rights  are,  as  to  theyi,  suspended ;  and  are  vested  in  the  repre- 
sentatives designated  by  that  instrument.  The  people  can  re-  ^ 
snme  those  rights  only  by  a  destruction  of  the  constitution ;  or, 
in  other  words,  by  a  revolution.  Hence  the  citizens  of  this 
country  cannot  assemble  and  decide  upon  the  guilt  of  the  prison- 
ers in  jail,  and  award  their  punishments ;  because  they  have 
agreed  by  the  fundamental  compact  that  such  matters  shall  be 
determined  by  the  judicial  tribunals.  Nor,  if  they  should  at- 
tempt it,  could  any  unanimity,  nor  device,  nor  even  legislative 
aid,  legalize  their  proceedings.  In  like  manner  they  have  no 
right  nor  authority  to  meet  at  the  ballot  box  and  determine  upon 
the  existence  of  laws ;  for  they  have  expressly  agreed,  in  the 
most  solemn  manner,  that,  that  prerogative  shall  be  exercised 
by  the  senate  and  assembly. 

But  it  may  be  asked,  are  not  majorities  to  govern  ?  We  an- 
swer, they  are  to  govern  only  in  the  prescribed  form.  If 
the  majority  wish  the  passage  of  a  certain  law,  they  must  elect 
such  representatives  as  will  make  the  law,  in  the  mode  pointed 
out  by  the  constitution.  The  minority  have  consented  to.  be 
governed  by  such  statutes  as  are  passed  in  the  constitutional 
manner ;  but  they  have  never  consented  to  submit  to  such  laws 
as  the  majority  should  enact  at  the  polls :  and  the  constitution 
is  designed  for  the  protection  of  minorities  against  the  caprioeSi 
recklessness,  or  prejudices  of  majorities. 

It  is  always  an  unpleasant  duty  to  come  into  collision  with 
the  legislature,  by  being  required  to  adjudge  their  proceedings 
to  be  void.  It  is  emphatically  so  in  the  present  case,  by  reason 
of  the  great  importance  of  the  question  involved ;  touching,  as  it 
does,  upon  the  subject  of  universal  education,  and  the  due 
administration  of  the  legislative  franchise.  But  we  are  not 
permitted  to  let  our  opinions  be  swayed  or  influenced  by  such 
considerations.  The  interest  of  the  whole  community  requires 
that  the  fundamental  compact  should  be  preserved  sacred  aod 
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inviolate ;  and  although  we  are  fearful  that  it  may  have  abeady 
received  some  dangerous  wounds  from  those  who  should  have^ 
watched  over  and  cherished  it,  we  have  the  consolation  of 
knowing  that  the  blows  have  not  been  inflicted  from  this  bench. 
If  others,  overwhelmed  by  the  magnitude  qf  the  subject,  have  at 
times,  from  a  want  of  firmness  to  meet  it  fairly,  faltered  in  their 
duty,  we  must  not,  therefore,  shrink  from  performing  ours. 

Nor  can  we  yield  to  arguments  drawn  from  expediency,  or 
from  the  supposed  disastrous  consequences  which  are  to  flow 
from  our  decision.  Nor  are  ^e  to  be  influenced  by  the  consid- 
eration that  similar  infractions  of  the  constitution  have  hereto- 
fore obtained.  That  courts  may  at  times  have  listened  too  much 
to  the  voice  of  expediency,  and  shaped  their  decisions  with  refer- 
ence to  predicted  consequences,  is  possible ;  and  that  similar 
viohitions  of  the  constitution  may  have  crept  in,  and  lay  concealed 
or  unnoticed,  is  possible  ;  for  it  corresponds  with, the  insidious 
character  of  such  encroachments  :  but  one  thing  is  certain — that 
in  deciding  questions  of  this  kind,  a  court  of  law  is  no  place  for 
the  doctrine  of  expediency.  We  fully  concur  in  the  remarks 
of  Judge  Bronson  on  this  point.  He  says :  "  Believing,  as  I  do, 
that  the  success  of  free  institutions  depends  on  a  rigid  adherence 
to  the  fundamental  law,  I  have  never  yielded  to  considerations 
of  expediency  in  expounding  it.  There  is  always  some  plausible 
reason  for  the  latitudinarian  constructions  which  are  resorted  to 
for  the  purpose  of  acquiring  power ;  some  evil  to  be  averted,  or 
some  good  to  be  attained  by  pushing  the  powers  of  the  govern- 
ment beyond  their  legitimate  boundary.  It  is  by  yielding  to 
such  influences  that  constitutions  are  gradually  undermined,  and 
finally  overthrown.  My  rule  has  ever  been  to  follow  the  funda^ 
mental  law  as  it  is  written,  regardless  of  consequences.  J£  the 
law  does  not  work  well,  the  people  can  amend  it ;  and  inconven- 
iences can  be  borne  long  enough  to  await  that  process.  But  if 
the  legislature  or  the  courts  undertake  to  cure' defects,  by  forced 
or  unnatural  constructions,  they  inflict  a  wound  upon  the  consti* 
tution  which  nothing  can  heal.  One  step  taken  by  the  legisla- 
ture or  the  judiciary  in  enlarging  the  powers  of  government 
opens  the  door  for  another,  which  will  be  sure  to  follow ;  and  so 
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the  process  goes  on,  until  all  respect  for  the  fundamental  law  is 
lost,  and  the  powers  of  the  government  are  just  what  those  in 
authority  please  to  call  them."    (3  Camst  568.) 

In  the  case  of  Parker  v.  The  Commonwealth^  (6  Barr^  507,) 
this  whole  subject  is  examined  at  length,  and  with  great  ability, 
by  the  supreme  court  of  Pennsylvania,  in  a  case  involving  the 
validity  of  an  excise  law  submitted  to  the  people.  Upon  the 
subject  of  previous  legislation  they  say,  '^  a  bad  precedent,  suf- 
fered to  pass  svb  sUentiOy  cannot  be  set  up  to  justify  the  con- 
tinuance of  an  abuse  in  which  it  originated ;  and  this  is  especially 
true  where  the  question  is  of  the  constitutional  exertion  of  a 
delegated  power :  a  different  rule  would  expose  the  fundamental 
laws  of  the  state  to  continual  danger  of  subversion  from  a  suc- 
cession of  encroachments  which  in  the  beginning  did  not  attract 
the  public  attention  or  invite  its  investigation — a  consequence 
too  momentous  to  be  hazarded  by  unreasonable  deference  to  tol- 
erated mistakes."  "  The  duty  of  preserving  the  constitution 
intact  is  paramount  to  every  other,  and,  irrespective  of  veteran 
abuses,  so  imperatively  calls  for  the  eradication  of  the  canker, 
that  the  judiciary,  which  should  shrink  from  applying  the  appro- 
priate correction,  would  be  justly  chargeable  with  a  gross  dere- 
liction of  duty." 

To  this  we  will  only  add,  that  nothing  can  be  really  so  inex- 
pedient  or  pernicious  in  its  consequences,  as  the  toleration  of  a 
continued  violation  of  the  constitution,  in  so  vital  a  matter  as 
the  exercise  of  the  law-making  power. 

Our  conclusion  is  that  the  act  purporting  to  be  an  act  for  the 
establishment  of  free  schools  throughout  the  state,  and  to  have 
been  passed  on  the  26th  day  of  March,  1849,  was  not  at  any 
time  a  law,  but  was  wholly  inoperative  and  void. 

The  judgment  of  the  special  term  is  therefore  affirmed. 

[Sings  Gbneral  Tsrm,  October  6,  1861.  Morse,  Bareulo  and  Brown, 
Jnstioes.] 
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The  act  of  March  26,  1849,  establishing  free  schools  throughout  the  state 

was,  nntil  subsequently  ratified  by  the  legislature,  unconstitutional  jmd 

void.(a) 
^he  legislatnrQ  has  no  pow^,  except  in  certain  speottled  cases,  to  lubmit  the 

question  t^  the  people,  Ibr  final  deoiaion,  whether  or  not  a  pnopoeed  lav 

shall  become  operative. 

This  was  an  appeal  by  the  defendants  from  a  judgment  ren- 
dered in  favor  of  the  plaintiff  at  a  special  term.  The  action  vas 
brought  against  the  defendants  to  recover  the  value  of  property 
taken  under  a  warrant  issued  by  them  as  trustees  of  a  school 
district,  in  the  town  of  Whitestown,  Oneida  county,  for  the  col- 
lection of  a  district  tax.  A  portion  of  the  tax  was  levied  under 
the  free  school  law  of  1849.  The  action  was  commenced  in 
August,  1850,  and  tried  before  Judge  Gridley,  and  a  verdict 
given  for  the  plaintiff.  Upon  appeal  to  the  general  term,  among 
other  points,  the  question  of  the  constitutionality  of  the  free 
school  act  was  involved. 

H.  Denio  and  W.  Tracy^  for  the  appellants. 

T.  JET.  Flandreau,  for  the  plaintiff. 

Bff  the  Court,  Pratt,  J.  Several  objections  were  taken 
upon  the  trial  of  this  cause,  to  the  regularity  of  the  proceedings, 
on  the  part  of  the  district  in  levying  the  tax  in  question,  which 
it  is  not  necessary  for  me  to  examine,  as  we  all  concur  in  the 
conclusion  that  the  act  of  March  26th,  1849,  commonly  termed 
the  free  school  law,  under  the  provisions  of  which  a  portion  of 
the  tax  in  question  was  levied,  was  not  at  the  time  of  such  levy, 
a  binding  and  valid  law  of  the  state.  It  only  becomes  necessary 
therefore  for  me  to  discuss  this  point  in  the  case,  and  to  state 
briefly  some  of  the  reasons  upon  which  our  conclusion  is  based. 

Although  the  legislature  has,  since  the  commencement  of  this 
8uit>  ratified  the  act,  and  legalized  all  proceedings  under  it,  so 

(a)  Bee  the  next  preceding  case,  T^ome  r.  Cramer  and  otktrt^  and  oote  (a.)  _ 
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that  our  decision  caiinot  aSect,  very  serioaslyor  extensively, 
existing  interests;  yet  we  did  not  arrive  at  such  oonclosion 
without  a  deep  felt  sense  of  the  responsibility  which  the  conrt 
would  assume^  in  pronouncing  unconstitutional  and  void,  not  only 
this  particular  act^  but  a  whole  system  oi  legislation,  which  has 
been  rapidly  increasiiig  of  late  years,  in  this  and  many  of  the  other 
states  of  this  union.  We  recognise  the  constitution  as  the  par- 
amount  law  of  the  state,  pre8<n:ibing  the  fundamental  principles 
upon  which  our  government  is  based ;  and  when  a  case  comes 
before  the  courts  involving  the  question  whether  those  principles 
have  been  violated  in  the  action  of  any  department  of  the  gov* 
ernment^  we  may  not'  evade,  the  responsibility  of  meeting  the 
question  firnQly,  and  deciding  it  in  accordance  with  our  honest 
convictions  in  the  premises. 

As  I  understand  the  act  under  oonsiderationy  and  the  method 
of  procedure  by  which  it  found  a  place  in  our  statute  books,  the 
simple  question  is  {Mresented,  whether  the  legislature  or  law 
making  power  of  the  state,  is  vested  by  the  constitution,  (with 
some  specified  exceptions,)  exclusively  in  the  legislature;  or 
whether  the  power  is  only  oonforred  upon  that  body  to  be  exer- 
cised or  not  at  its  qAion ;  whether  the  obligation  and  duty  rests 
upon  that  body  alone  to  pass  upon  the  expediency  or  inexpedi^ 
ency  of  all  proposed  laws ;  or  whether  it  may,  whenever  it  may 
deem  it  proper,  rdieve  itself  from  such  responsibility  and  refer 
the  question  to  the  people  at  large,  to  be  decided  at  the  ballot 
box ;  the  legislature  only  acting  as  a  committee  to  draw  up  the 
)aw  in. due  form,  to  be  thus  presented  to  the  people,  or  some 
power  other  than  tiiemselves,  to  adopt  or  reject  it. 

T&d  propositbn  thus  if>re8ented  would  hardly  require  com- 
ment ;  and  yet  the  act  in  question,  if  I  understand  it,  was  the 
resub  of  precise]^  this  kind  of  legislation.  I  am  aware  that  it 
is  insisted,  and  waa  strenuously  urged  upon  the  argument,  that 
the  legislature  has  power  to  enact  conditional  laws;  laws  to 
take  eSect  upon  the  happening  of  some  future  unknown  and 
contingent  event.  Nobody  will  contest  this  proposition.  The 
legislature  may  undoubtedly  provide,  by  its  enactments,  for  an- 
tieipatfd  Oft  uncertain  etents,  which  may  or  may  not  lumpen. 
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Most  laws  are  intended  to  be  prospectiye  in  their  operation,  and 
they  may  provide  in  themselyes  to  take  effect  only  on  the  hap- 
pening of  some  uncertain  or  contingent  event.  Several  cases  of 
that  kind  of  legislation  were  cited  upon  the  argument.  Some 
were  cases  of  laws  enacted  to  take  effect  upon  the  performance 
or  non-performance  of  some  act  by  a  foreign  government,  by  a 
municipal  corporation,  and  in  some  cases  by  an  individual.  But 
in  none  of  these  cases  was  the  act  of  the  legislature  made  to 
take  effect  upon  any  decision  of  this  foreign  or  extraneous  power 
upon  the  expediency  of  the  act  itself.  Those  laws  were  to  take 
effect  upon  the  happening  of  certain  events,  which  would,  in  the 
opinion  of  the  legislature  or  law  making  power,  render  such  a 
law  expedient  and  proper  for  such  a  state  of  things.  The  cir- 
cumstances to  meet  which  such  laws  were  enacted,  were  con- 
tingent and  uncertain ;  but  the  laws  themselves  expressed  the 
deliberate  will  of  the  law  making  power ;  provided  the  circum- 
stances should  happen  to  which  the  laws  were  intended  to  apply. 

But  in  the  case  under  consideration,  the  subject  matter  upon 
which  the  law  in  question  was  to  operate,  was  neither  contingent 
nor  uncertain.  The  necessity  for  the  law  was  just  as  imperious 
before  the  decision  of  the  people  at  the  ballot  box  had  been  as- 
certained, as  it  was  afterwards.  The  evils  which  the  law  was 
designed  to  remedy,  were  neither  augmented  nor  diminished  by 
that. decision.  Every  thing,  so  far  as  the  subject  matter  of  the 
law  was  concerned,  remained  in  statu,  quo.  What  then  was 
the  condition  upon  which  the  law  was  to  take  effect  ?  What  was 
the  uncertain  and  contingent  event  upon  the  happening  of  which 
it  was  to  become  a  valid  and  binding  law?  It  was,  simply, 
no  more  nor  less  than  the  decision  of  the  people  at  the  ballot 
box  upon  the  expediency  of  the  law  itself.  In  fine,  it  was  sub- 
mitting to  them  the  question  od  the  adoption  or  rejection  of  the 
proposed  law.  It  was  creating  a  new  legislative  power,  which 
should  exercise  one  of  the  most  important  functions  in  legisla- 
tion ;  to  wit,  the  .final  decision  of  the  question  of  the  adoption 
or  rejection  of  a  proposed  bill. 

The  act  in  question,  when  it  came  from  the  hands  of  the  gov- 
ernor, with  his  signature  attached,  did  not  necessarily  exprest 
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the  will  of  a  single  member  of  either  honse  upon  the  subject 
matt^  of  the  law.  It  expressed  thicT  much,  and  no  more,  that 
it  was  the  will  of  the  legislature  that  the  question  be  submitted 
to  the  people  at  large,  to  decide  whether  it  should  become  the 
law  of  the  state  or  not.  The  governor,  by  signing  it,  only  ap- 
proved of  thus  submitting  the  question  to  the  people.  The 
language  of  the  act  itself  shows  clearly  that  such  was  the  inten- 
tion of  its  framers.  (Sec.  10.)  "  The  electors  shall  determine 
by  ballot,  at  the  annual  election  to  be  heid  in  November  next, 
whether  this  act  shall  or  not  become  a  law."  It  will  be  seen,  by 
tins  provision,  that  the  question  upon  the  final  passage  of  the 
idU  was  to  be  taken  at  the  polls. 

And  the  provisions  of  the  act  prescribing  the  heading  and 
form  of  the  ballots,  and  the  effects  which  should  result  upon  the 
majority  of  votes  being  for  or  against  the  law,  show  clearly  that 
the  members  of  the  legislature  intended  to  evade  the  responsi- 
bility of  passing  upon  the  question,  whether  the  act  should  or 
should  not  become  a  law.  No  member  of  that  body  who  voted 
for  the  bill  in  its  several  stages  through  the  two  houses,  could 
be  charged  with  any  inconsistency  of  conduct,  for  being  found 
opposing  it  at  the  polls,  or  vice  versa.  No  member  had  voted 
for  a  free  school  law,  but  simply  to  submit  the  question  to  the 
people,  and  to  confer  on  them  the  power  to  pass  or  reject  the 
bill.  The  question  then  recurs,  is  this  kind  of  legislation  within 
the  spirit  and  meaning  of  the  constitution  ? 

It  is  conceded  that  it  is  not  expressly  forbidden  by  that  in- 
strument ; '  but  is  it  not  forbidden  by  a  necessary  and  reasonable 
implication  ? 

"Every  government,"  says  an  able  writer  upon  constitu- 
tional law,  ^  must  include  within  its  scope,  at  least  if  it  is  to 
possess  suitable  stability  and  energy,  the  exercise  of  the  three 
great  powers  upon  which  all  governments  are  supposed  to  rest ; 
viz.  the  executive,  the  legislative,  and  the  judicial  powers.  The 
manner  and  extent  in  which  these  powers  are  to  be  exercised, 
and  the  functionaries  in  whom  they  are  vested,  constitute  the 
great  distinctions  which  are  known  in  the  forms  of  government." 
(iSVory  an  Can^uiion^  book  2,  pe^  1.)    In  the  states  of  this 
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union,  whilst  all  the  powers  of .  governmeni  are  supposed  ta 
emanate  from  the  people,  and  to  be  exercised  for  their  benefit, 
there  is  no  principle  more  fundamental  nor  more  universaUj 
recognized  during  their  whole  history,  than  that  these  powers 
are  not  to  be  exercised  by  the  people  directly,  bat  by  represen- 
tative bodies,  selected  from  the  people  to  represent  them  in  this 
respect  This,  and  the  separation  of  the  great  powers  of  gov- 
ernment into  different  departments,  to  be  exercised  by  separate 
and  distinct  fonctioftaries,  lie  at  the  very  fonndatian  of  every 
state  government. 

Not  a  state  in  the  nnion  is  there  that  does  not  reeognize  these 
principles  as  primary  and  fundamental;  the  very  foundation 
npon  which  the  permanency  and  stability  of  its  Institutions  rest. 
The  patriots  and  statesmen  who  laid  the  foundations  of  these 
noble  political  edifices  of  which  we  are  all  now  so  justly  proud — 
of  these  institutions  of  government  which  should  secure  to  each 
individual,  however  humble,  all  the  freedom  compatible  with  the 
general  welfare  and  safety — were  quite  as  solicitous  to  guard 
against  the  evils  necessarily  connected  with  and  growing  out  of 
a  consolidated  democracy,  as  those  of  an  absolute  monarchy. 
The  one  was  deemed  quite  as  inconsistent  as  the  other  with  that 
grdat  idea  which  was  the  pole  star  of  all  their  efforts  and  all 
their  aspirations — liberty  regtdated  by  law  ! 

It  cannot  be  necessary  for  me  to  go  into  an  extended  discus- 
sion of  the  importance  of  this  representative  principle  to  a  free 
government,  and  of  the  necessity  of  guarding  and  cherishing  it 
as  the  sheet  anchor  of  the  permanency  and  stability  of  our  free 
institutions,  and  of  their  efficiency  in  securing  the  great  objects 
of  all  good  governments  ;  to  wit,  the  happiness  and  prosperity 
of  the  people.  These  questions  have  been  so  often  discussed 
by  others  much  more  able  to  do  them  justice  than  myself,  that 
the  task  is  unnecessary.  The  reports  of  the  convention  that 
framed  the  constitution  of  the  United  States,  and  the  public 
documents  of  that  day,  are  full  of  able  discussions  upon  this 
subject,  and  I  may  also  refer  to  the  opinions  of  the  judges  in 
two  recent  decisions  in  the  highest  courts  of  the  states  of  Penn- 
sylvania and  Delaware,  whkh  I  shall  have  oeeaaiM  heiMfter  to 
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cite.  It  only  becomes  necessary,  therefore,  I  apprehend,  to  ex- 
amine' and  ascertain  whether  these  fundamental  principles  are 
aecnred  to  ub  by  the  constitution,  or  whether  they  are  left  by 
that  instrument  to  the  ever  shifting  and  ever  changing  legisla- 
tion of  the  state.  Assuming  that  this  representative  principle 
lies  at  the  foundation  of  our  goveminent,  and  that  the  constitu- 
ti(m  was  designed  to  designate  the  functionaries  by  whom,  and 
the  xuanner  uid  form  in  which  it  shall  be  carried  into  execution, 
the  question  I  apprehend  will  be  found  not  difficult  of  solution. 

Upon  examining  that  instrument  we  find  the  executive,  legis- 
lative and  judicial  powers  of  government  properly  distributed 
to  separate  bodies,  and*  the  necessary  power  delegated  to  each. 
In  this  distribution  the  legislative  power  of  the  government  is 
declared  to  be  vested  in  a  senate  and  assembly.  The  number 
composing  each  branch  is  fixed,  and  the  manner  of  their  elec- 
tion and  the  duration  of  the  term  of  office  is  prescribed.  The 
number  necessary  to  constitute  a  quorum  for  the  transaction  of 
lousiness,  the  number  necessary  to  pass  the  different  kinds  of 
laws,  is  there  designated ;  the  funn  of  the  enacting  clause  of  all 
laws  is  given,  and  freedom  of  debate  secured. 

The  proWsion  of  that  instrument  that  the  legislative  power 
of  the  government  shall  be  vested  in  a  senate  and  assembly,  of 
itself  would  seem  to  preclude  the  idea  that  there  is  any  other 
power  authorised  to  exercise  the  same  functions.  Especially 
when  we  observe  the  care  which  the  firamers  of  that  instrument 
have  taken  in  organizing  these  bodies,  and  in  providing  rules  by 
which  the  merits  of  proposed  laws  may  there  be  discussed 
fireely,  and  by  which  no  law.  can  be  passed  without  a  concur- 
rence of  a  majority  of  those  elected  to  each  branch,  we  cannot 
resist  the  conclusion  that  it  was  the  design  of  the  constitution 
to  vefit  the  law-making  power  in  the  legislature  and  nowhere 
else.  It  is  true  that  the  governor  is  endowed  with  a  qualified 
veto,  and  in  some  peculiar  cases  the  power  is  given  to  the  legis- 
lature to  refer  certain  great  financial  questions  to  the  people. 
These  are  specific  powers,  defined  by  the  constitution  itself, 
and  afford  in  my  opinion  no  authority  to  the  legislature  to  refer 
to  the  people  other  matters,  over  which  no  such  power  is 
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A  granted.  As  to  such  matters,  the  exclusive  right  to  legislate 
/  is  vested  in  that  body  and  that  alone.  Whence,  then,  is  the 
j  authority  derived  for  the  legislature  to  divest  itself  of  this 
power  ?  The  mandates  of  the  constitution  are  as  binding  upon 
the  people  in  their  sovereign  as  in  their  individual  capacity. 
If  by  the  fundamental  law  the  power  to  make  the  necessary 
laws  of  the  country  be  delegated  to  the  legislature,  the  people 
cannot,  except  by  changing  the  constitution,  resume  the  power. 
.  Again,  it  is  a  well  settled  principle  that  where  a  trust  or  con- 
fidence is  confided  to  any  person  or  alass  of  persons,  the  trustees 
cannot  delegate  that  trust  to  others.  And  what  trust,  what  confi- 
dence is  more  sacred,  more  responsible,  than  the  power  to  make  the 
laws  of  a  free  people  7  The  power  is  not  only  delegated  to  the 
two  branches  of  the  legislature,  but  there  is  an  obligation — a 
duty  imposed  upon  them  to  make  all  such  laws  as  are  necessary 
and  proper  for  the  interests  of  the  people,  and  good  order  of  the 
body  politic — a  duty  from  which  they  may  not  discharge  them- 
selves except  by  faithfully  and  honestly  discharging  that  duty. 
If  they  may  discharge  themselves  from  the  responsibilities 
which  the  constitution  has  devolved  upon  them  in  one  case,  they 
may  in  another,  and  this  most  important  of  all  the  functions  of 
government  is  entirely  afloat,  vested,  in  jBftct,  nowhere.  If  a 
bill  may  in  this  manner  be  submitted  to  a  vote  of  the  people  at 
tiie  ballot  box  for  adoption  or  rejection,  it  may,  so  far  as  legis- 
lative power  is  concerned,  be  submitted  to  the  vote  of  a  mass 
convention.  Indeed  it  may  be  a  question  whether  this  would 
not  of  the  two  be  the  preferable  method.  There  would  surely 
be  a  better  opportunity  for  discussing  the  merits  of  the  pro- 
posed law,  and  for  consultation  among  the  people  firom  the  dif- 
ferent sections  of  the  state.  Besides,  history  furnishes  a 
precedent  somewhat  similar  in  character  in  the  Athenian  re- 
public, where  laws  were  framed  by  the  senate  to  be  submitted 
to  an  assembly  of  the  whole  people. 

But  perhaps  a  mode  of  procedure  still  less  objectionable 
might  be  suggested.  The  laws  might  be  passed  by  the  legisla- 
ture to  take- effect  or.  not  upon  the  approval  or  disapproval  of  a 
seleot  number  of  persons  designated  in  the  act,  thus  creating  a 
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power  in  the  state  not  entirely  diseimilar  to  the  old  conneil  of 
reyifiion. 

Other  methods  of  relieving  the  legislature  from  the  respon- 
sibility which  rests  npon  its  members  might  be  snggested,  but 
perhaps  those  already  mentioned  are  snfScient.  The  right  to 
legislate  in  this  manner  was  placed  npon  the  argument,  almost 
if  not  entirely  npon  the  assumption  that  the  legislature  was 
authorized  to  pass  conditional  laws,  thereby  assuming  that  the 
nature  of  the  condition  could  not  affect  the  question.  If  this 
assumption  be  true,  then  it  necessarily  follows  that  the  submis- 
sion to  the  vote  of  a  mass  convention,  to  a  select  body  of  men, 
or  even  to  a  foreign  potentate,  may  be  made  the  subject  of  a 
valid  C(mdition. 

But  why  should  this  method  of  procedure  be  confined  to  the 
law-making  power  of  the  government  ?  Why  not  extend  it  to 
the  executive  and  judicial  departments?  The  functions  of 
government  which  the  latter  are  called  upon  to  discharge,  are 
no  more  sacred,  no  more  important,  than  those  devolving  upon 
the  legislative  departments,  and  the  constitution  is  no  more  ex- 
plicit in  defining  and  limiting  their  powers  and  duties.  The 
governor  is  vested  by  the  constitution  with  the  pardoning 
power,  and  this  includes  the  power  to  grant  in  proper  cases  con- 
ditional pardons.  But  can  it  be  inferred  from  this  that  he  may 
grant  a  pardon  to  be  valid  or  void  as  the  people  might  vote  for 
or  against  the  pardon  at  the-  next  -general  election  ?  Would  a 
pardon  be  valid  even  that  should  ti^e  effect  upon  condition  that 
the  legislature  should  approve  of  it  ?  The  courts  of  law  some- 
times make  conditional  orders  and  sometimes  conditional  judg- 
ments, but  have  they  the  power  or  could  the  legislature  give 
them  the  power  to  give  judgments  to  take  effect  or  not,  as  the 
people  of  the  state  or  as  particular  localities  might  vote  upon  the 
merits  of  the  case? 

Suppose  our  new  code,  among  other  reforms' should  contain  a 
provision  that  in  a  given  class  of  cases  the  courts  might  pro- 
neunce  conditional  judgments,  to  be  valid  or  void,  fyr  the  plain- 
tiff or  defendant,  as  the  people  at  the  next  general  election 
•hoold  determine !    There  is  no  restriotion  in  express  terms,  in 
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the  constitution,  upon  the  power  of  the  legislature  in  this  re- 
spf^ct,  yet  it  would  be  so  palpably  contrary  to  its  whole  scope 
and  meaning,  so  utterly  subversive  of  the  genius  and  theory  of 
our  institutions,  that  even  the  sanctity  that  is  thrown  around 
the  code  itself  would  scarcely  shield  such  an  innovation  upon 
the  present  practice  from  universal  condemnation,  as  being  in 
direct  conflict  with  the  constitution.  And  still  I  am  unable  to 
perceive  wherein  it  would  differ  in  principle  from  the  case  under 
consideration.  In  either  case  the  exercise  in  this  manner  of  the 
functions  ve^sted  in  any  department  of  the  government  would  be 
utterly  subversive  of  the  primary  principles  of  a  representative 
government,  and  would  be  a  fearful  stride  towards  that  worst  of 
all  despotisms,  a  consolidated  democracy.  It  appears  to  me 
perfectly  manifest,  therefore,  that  such  legislation  is  in  direct 
conflict  with  the  constitution. 

So  far  as  there  is  any  authority  in  the  books,  directly  upon  the 
question,  the  preponderance  is  decidedly  in  favor  of  the  conclu- 
sion to  which  I  haye  come.  In  this  state,  our  court  sitting  in 
the  seventh  district — two  justices  against  one  have  held  the  act 
in  question  constitutional.  Justice  Johnson,  who  gave  the  pre- 
vailing opinion,  concluded  that  the  legislature  had  no  power  to 
submit  directly  to  the  people  the  question  whether  a  proposed 
act  should  or  should  not  become  a  law ;  but  he  upheld  this  law 
(m  the  assumption  that  the  legislature  had  the  right  to  pass  con- 
ditional laws,  and  that  by  putting  -this  act  in  that  form  they 
were  enabled  to  evade  the  objection.  {Johnson  v.  iZicA,  9  Barb. 
680.)  With  all  due  deference,  it  seems  to  me  that  the  scope 
and  object  of  the  legislature  should  be  regarded,  rather  than  the 
form  of  the  thing,  especially  when  that  object  is  patent  and  man- 
ifest upon  the  act  itself.  But  the  court  sitting  in  the  third  dis-' 
trict  has  held,  as  I  am  informed,  the  act  unconstitutional,  in  a 
case  not  yet  reported.  These  oases,  one  or  both,  are  now  pend- 
ing in  the  court  of  appeals. 

This  kind  of  legislation  has  been  expressly  condemned  in  two 
cases,  directly  in  point,  in  the  highest  courts  of  Pennsylvania  and 
Delaware.    {Parker  v.  Commonwealth^  6  JSarr,  507.    Rice  v. 
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Foster,  4  Harrington,  479.)  In  the  latter  state  the  question 
was  decided  by  a  concurrence  of  all  the  judges  of  the  court  of 
appeals,  composed  of  the  chancellor  and  the  judges  of  the  high- 
est law  court  of  the  state,  after  argument  by  the  most  eminent 
counsel  in  the  state.  The  decision  by  the  supreme  court  of 
Pennsylvania  was  made  by  a  majority  vote.  In  both  cases  the 
several  opinions  of  the  judges  are  characterized  by  great  ability, 
and  exhibit  a  thorough  examination  of  the  fundamental  princi- 
ples of  our  free  institutions,  as  well  as  the  general  principles  of 
political  philosophy.  I  would  refer  to  those  opinions  as  con- 
taining the  discussion  and  illustration  of  many  points  applicable 
to  this  case,  which  from  the  fact  that  they  are  there  so  fully  dis- 
cussed, I  have  not  deemed  it  necessary  to  notice  here. 

It  is  claimed  that  the  legislature  had,  by  subsequent  legisla- 
tion, ratified  this  act  before  the  commencement  of  this  suit.  If 
this  act  at  the  time  it  was  passed  was  void,  for  the  reason  that 
it  did  not  contain  an  expression  of  the  legislative  will  upon  the 
subject  matter  of  the  act,  I  do  not  perceive  how  an  amendment 
of  the  act,  unless  made  upon  some  point  necessarily  requiring 
the  expression  of  the  legislative  will  upon  the  expediency  of  the 
act  itself,  can  be  held  to  ratify  it. 

The  legislature,  in  passing  the  act  with  a  provision  to  submit 
the  question  to  a  vote  of  the  people,  assumed  that  the  legisla- 
ture as  well  as  the  people  were  vested  with  a  power  which  we 
hold  they  do  not  possess.  In  amending  the  act  we  have  the 
right  to  suppose  that  they  still  labored  under  the  same  impres- 
sion. They  therefore  only  intended  to  amend  what  they  sup- 
posed to  be  a  valid  law  of  the  land,  and  not  to  take  the  respon- 
sibility of  re-enacting  the  law  itself.  An  amendment  made 
under  such  circumstances  cannot  have  the  effect  to  make  a  void 
law  valid. 

And  as  to  the  subsequent  act,  the  title  of  which  reads,  "'  An 
act  to  submit  to  the  people  at  the  next  annual  election  the  ques- 
tion of  the  repeal  of  the  act  establishing  free  schools  throughout 
the  state,"  it  is  so  palpably  unconstitutional,  even  within  the 
reasoning  of  my  brother  Johnson,  in  Jt^hnson  ▼.  Rich,  cited 
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above,  that  it  will  scarcely  be  claimed  it  could  have  any  ratify^, 
ing  effect  upon  another  anconstitutional  law* 
The  judgment  at  the  special  term  must  therefore  be  affirmed<r 

[Oswego  General  Term,  April  5, 1858.     Cfridley,  W,  F.  Aliens  HuJSbard  and 
PraUi  Justices.] 


BEATtriE  V8,  Qua. 

If  the  proof  is  in  other  respects  sufficient,  a  single  witness  is  enongh  to  prove 
the  correctness  of  a  book  of  accoimt,  so  as  to  render  it  competent  eVidenca J' 

The  credU  of  the  book  may  be  greatly  weakened,  when  it  tests  «poD  liie  tasil- 
mony  of  a  single  witness,  bnt  it  is  campdetU,  if  the  witoass  testifies  to  all  the 
requisite  preliminary  fkcts. 

Where  a  cause  was  tried  before  a  justice  and  a  jury,  on  the  11th  of  March^ 
and  the  justice  returned  that  whon  the  jury  had  agreed  upon  their  Terdict, 
they  returned  into  oourty  and  deUvered  the  same  to  the  j«stice ;  whereupon 
the  justice  rendered  a  jndginent  in  favor  of  the  plaintifi^  for  the  amount  of 
the  verdict,  on  ths  12th  of  March  s  Held  that  it  might  fairly  be  inferred  thai 
the  judgment  was  given  on  receiving  the  verdict,  and  that  though  the  trial 
was  commenced  on  the  11th,  it  was  to  be  presumed  the  verdict  was  not 
rendered  until  the  12th  of  March. 

If  the  adjustment  of  costs  by  the  clerk  of  a  county  court  is  erroneous,  the 
remedy  of  the  parfy  aggrieved  is  by  a  motion  in  that  court,  in  the  nature  of 
an  appeal  ft'om  the  decision  of  the  clerk ;  not  by  an  appeal  from  the  judg- 
ment of  the  court 

Appeal  from  a  judgment  of  the  Washington  county  court^r 
The  action  was  originally  comHienced  by  Beattie^  against  Qua^ 
before  a  justice  of  the  peace.  The  plaintiff  complained  against 
the  defendant  for  work,  labor  and  services^  done  and  performed ; 
also  for  work  of  the  plaintiff,  his  servants  and  horses  and  team ; 
and  horses  and  wagons ;  also  for  goods,  wares  and  merchan- 
dise, sold  and  delivered ;  for  grain,  butter  and  apples,  in  the 
years  1849  and  1850.  The  plaintiff  also  claimed  to  recover  firom 
the  defendant,  under. a  special  agreement  in  wilting,  for  the 
keeping  of  a  horse,  hogs  and  turkeys,  &c.  and  claimed  $100 
damages.  The  defendant  denied  all  the  allegations  in  the  cent? 
plaint,  and  daiBied  a  set-off  against  the  plaintiff,  to  the  amount 
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of  ilfiO.  On  tke  trial  before  the  jastice,  Andrew  Cndg  was 
sworn  as  a  witness  for  the  plaintiff,  and  testified  that  he  had 
dealt  with  the  plaintifl^  and  settled  with  him ;  that  the  plaintiff 
kept  himest  books  of  account ;  that  the  witness  knew  his  hand- 
writing,  and  that  the  book  presented  was  the  aoooont  l^ook  of 
the  plaintiff;  that  the  plaintiff  kept  no  dork.  The  admission  of 
the  book  in  eridenoe  was  objected  to  by  the  defendant,  on  the 
ground  that  a  party  is  required  to  produce  two  witnesses  who 
have  dealt  with,  and  settled  aecoonts  with  him,  to  testify  that 
he  keeps  fair  and  honest  accounts,  before  he  can  introduce  his 
books  as  evidence.  The  objection  was  overruled  by  the  court, 
and  the  book  was  admitted,  but  was  not  read  in  evidence*  The 
plainttf  was  sworn  as  &  witness  for  the  defendant,  and  proved 
all  the  charges  contained  in  it,  against  the  defendant.  The 
other  items  of  the  pluntiff's  account  were  proved  by  vritnesses. 
The  return  of  the  justice  stated  that  the*cause  was  tried  on  the 
11th  of  March,  1850 ;  that  when  the  jury  had  agreed  upon  their 
ver^ct  they  returned  into  eomt  and  delivered  the  same  to  the 
justice,  whereby  they  found  for  the  plaintiff  $25  damages; 
^'  whereupon  I,  the  said  justice,  did  render  judgment  against  the 
said  defendant  for  the  said  $25  damages  and  five  dollars  costs, 
rendered  March  12, 1850."  The  county  court  affirmed  the  judg- 
ment of  the  justice,  and  the  defendant  appealed  to  this  court 

L.  Prasetj  for  the  appellant. 

'  L  A.  Perrin,  for  the  respondent. 

By  the  Court,  WthhAnj}^  P.  J.  The  objection  made  by  the 
defendant,  that  the  breach  of  the  contract  could  not  be  shown* 
until  the  time  of  the  contract  had  expired,  is  a  mere  abstraction, 
without  any  practical  application  to  the  case.  The  keeping  of.. 
Ilie  defendant's  horses  and  cattle  on  the  plade^  by  tiie  plaintiff, 
was  a  fair  charge  against  tiie  defendant,  unless  by  the  contract 
the  plaintiff  wae  bound  to  keep  them.  But  the  contract  imposed 
no  euch  obligation. 

The  next  objection  was,  that  tiie  plaintiff's  book  of  aooonnt 
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was  inadmissible,  because  its  correctness  was  not  proved  by  two 
witnesses.  There  is  nothing  in  this  objection,  for  two  reasons. 
First.  The  book  was  not  read  in  evidence  to  the  jury ;  and  the 
only  charges  upon  it,  as  appears  by  the  justice's  return,  were 
proved  by  the  plaintiff,  who  was  called  and  examined  on  that 
point,  by  the  defendant  himself.  Second.  If  the  proof  is  in  other 
respects  su£Bcient,  a  single  witness  is  enough  to  prove  the  cor- 
rectness of  the  book  so  as  to  render  it  competent.  In  general 
more  witnesses  are  required,  because  it  rarely  happens  that  one 
witness,  alone,  knows  all  the  facts  which  constitute  the  prelimi- 
nary proof.  The  objection  is  here  not  that  the  witness  did  not 
prove  enough,  but  that  one  witness  alone  is,  under  no  circum- 
stances, sufficient.  This  proposition,  in  the  abstract,  cannot  be 
maintained.  The  credit  of  the  book  may  be  greatly  weakened, 
when  it  rests  upon  the  testimony  of  a  single  witness,  but  it  is 
still  competent^  if  the  witness  testifies  to  all  the  requisite  pre- 
liminary facts.  {McAllister  v.  jReaft,  4  Wend.  483.)  And  see 
the  learned  note  to  Price  v.  Torrington,  (1  Smithes  Lead.  Cos. 
Am.  ed.  294,  et  seq,)  where  the  American  cases  are  collected 
and  reviewed. 

The  testimony  in  the  case  fully  supports  the  verdict.  There 
is  no  ground  to  reverse  the  judgment  as  against  evidence. 

The  appellant  has  raised  another  objection,  not  made  in  the 
court  below,  namely,  that  the  cause  was  tried  by  jury  on  the 
11th  of  March,  and  judgment  was  given  on  the  12th  of  March. 
By  the  revised  statutes  (2  R.  S.  247,  i  124)  it  is  required  of  the 
justice,  in  all  cases  when  a  verdict  shall  be  rendered,  forthwith 
to  render  judgment,  and  enter  the  same  in  his  docket.  In  Sib- 
ley V.  Howard,  (8  Denio^  72,)  the  justice  entered  the  verdict  in 
his  minutes  immediately  on  receiving  it,  but  omitted  to  render 
judgment  until  eight  full  days  thereafter.  This  was  held  to  be 
error :  and  the  court  remarked  that  though  when  there  is  no 
jury,  and  the  justice  is  himself  to  decide,  he  has  four  days  after 
the  case  has  been  submitted,  to  render  his  judgment,  yet  when 
the  trial  is  by  jury  he  must  fortkvntk  render  judgment.  And 
Bronson,  Ch.  J.,  said  he  did  not  see  how  in  such  a  case  a  judg* 
ment  could  be  rendered  after  a  single  day  had  gone  by.    This 
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objection  may  be  answered  by  presuming  that  though  the  jury 
were  empanneled,  and  the  trial  was  commenced,  on  the  11th  of 
March,  the  verdict  was  not  rendered  until  the  12th.  It  is  fairly 
to  be  inferred  that  the  judgment  was  given  on  receiving  the  verdict. 
The  return  says,  "  whereupon  I  the  said  justice  did  render  judg- 
ment, March  12, 1850,  for  the  said  twenty-five  dollars,"  &c.  If 
a  day  had  intervened  between  the  receiving  of  the  verdict  and 
the  rendition  of  the  judgment,  that  fact  would  have  been  prom- 
inently stated  in  the  affidavit  of  the  appellant,  and  the  justice 
wonld  have  had  his  attention  called  to  it,  and  been  required  by 
one  party  or  the  other  to  return  how  it  was.  But  the  affidavits 
of  the  parties  are  not  made  part  of  the  record.  An  objection 
of  this  kind  pught  not  to  be  left  to  mere  conjecture.  The  pre- 
sumption is  in  favor  of  the  regularity  of  the  proceedings.  The 
party  alleging  the  error  should  be  able  to  lay  his  finger  upon  it^ 
and  show  that  the  judgment  was  not  rendered  on  the  same  day 
on  which  the  verdict  was  received.  In  Sibley  v.  HowarH, 
{supra,)  the  objection  was  apparent.    Here  it  is  not  so. 

The  remaining  objection  is  that  interest  on  the  judgment  be- 
fore the  justice  to  the  time  of  affirmance  was  taxed  by  the  clerk, 
in  the  defendant's  costs  in  the  court  below.  If  this  objection  be 
founded  in  fact,  the  remedy  of  the  plaintiff  was  in  that  court,  by 
a  motion  in  the  nature  of  an  appeal  from  the  decision  of  the 
clerk.  All  the  county  court  did,  or  was  required  to  do,  was  to 
affirm  the  judgment  of  the  justice.  {Code,  i  366.)  It  passed  no 
judgment  on  the  subject  of  costs.  They  followed  as  an  incident 
to  the  judgment  by  the  868th  section.  The  371st  section  pre- 
scribes what  costs  shall  be  allowed;  and  the  311th  section 
makes  it  the  duty  of  the  clerk  t6  insert  in  the  entry  of  the  judg- 
ment, on  the  application  of  the  prevailing  party,  upon  two  days' 
notice  to  the  other,  the  sum  of  the  charges  for  costs  and  dis- 
bursements which  are  properly  recoverable.  If  this  adjustment 
of  costs  be  erroneous,  it  can  be  corrected  by  the  court  on  motion- 
It  affords  no  ground  for  an  appeal  from  the  judgment  of  the 
court.  Under  the  former  practice  an  erroneous  taxation  of  costs 
lias  never  the  foundation  of  a  writ  of  errorl 

Again;  the  bill  of  costs  in  .this  case  is  not  made  parttf  the 
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record,  and  we  cannot  see  how  much,  if  any  thing,  has  been  al- 
lowed for  interest  It  does  not  appear  that  the  attention  of  the 
county  court  was  called  to  this  point. 

Judgment  of  county  coart  affirmed. 

[Fulton  Gbwbeal  Tebm,  September  6,  1862.     JHUmrd,  Hand  siid  Cody, 
Jutices.]  0 


In  the  matter  of  the  petition  of  the  Oommissioners  op  High- 
ways OP  THE  Town  op  Lewiston. 

Where  a  coontj  court,  upon  the  application  of  commifisionerB  of  highways^ 
makee  an  order  for  the  removal  of  a  toll  gate,  on  a  plank  road,  and  the  plank 
road  company  appeals  to  the  supreme  court,  and  referees  are  appointed, 
who  make  a  report  in  fkvor  of  remoring  the  gate,  but  to  a  diflbrent  place 
fW>m  that  designated  by  the  county  court,  the  case  is  not  within  the  pro- 
vision of  the  act  of  July  10, 1861,  amending  the  general  plank  road  act,  so 
fkr  as  relates  to  the  allowance  of  costs  to  the  party  succeeding  on  the  appeoL 

The  court  may  therefore  make  such  order  as  it  would  make  if  acting  under 
the  87tli  section  of  the  general  plank  road  act  of  1887. 

The  commissioners  of  highways  of  the  town  of  Lewiston 
applied  to  the  county  court  of  Niagara  county  for  the  remoTal 
of  a  toll  gate  on  the  Lewiston  and  Niagara  Falls  plank  road. 
The  county  court  made  an  order  directing  the  removal  of  such 
gate,  and  from  such  order  the  plank  road  company  appealed  to 
this  court  Referees  were  appointed^  in  pursuance  of  the  act 
passed  July  10,  1851,  amending  the  plank  road  law.  The 
referee  proceeded  to  yiew  the  premises,  and  made  a  report  in 
faror  of  remomg  the  gate,  but  to  a  diflforent  place  Iran  that 
designated  by  the  county  court* 

The  commissioners  of  highways  asked  for  an  order  confirming 
such  repiNTt,  and  for  costs.  The  company  did  not  object  to 
the  confirmation  of  the  report,  but  insisted  that  if  either  party 
was  entitled  to  costs  k  was  the  company,  and  not  the  com* 
missioners. 
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O.  W.  Bowen,  for  the  commiBsioners. 
iK  Cavemo;  for  the  plank  road  company. 

By  the  Court,  Taggart,  J.  The  37th  section  of  the  act  to 
provide  for  the  incorporation  of  companies  to  construct  plank 
roads  and  of  companies  to  construct  turnpike  roads,  passed  May 
7, 1847,  provides  among  other  things,  that  either  party  may.  ap- 
peal from  the  order  of  the  county  couH  on  the  subject  of  re- 
moval of  toll  gates,  to  the  supreme  court,  within  fifteen  days  after 
such  order  is  made,  on  giving  such  security  as  said  county  judge 
shall  require.  And  if  appealed  from,  the  decision  of  the  supreme 
court  shall  be  final  in  the  matter.  The  said  county  and  supreme 
court  may  direct  the.  payment  of  costs  in  the  premises  as  shall 
be  just  and  equitable. 

The  second  section  of  the  act  of  1851,  amending  the  act  of 
1847,  provides  that  the  referees  appointed  in  pursuance  of  the 
provisions  of  the  first  section,  shall  proceed  to  view  the  prem- 
ises, and  the  location  of  the  gate  affected  by  the  order  appealed 
from,  and  shall  proceed  to  a  hearing  of  the  respective  parties, 
in  the  same  manner  as  is  provided  by  law  and  the  rules'  and 
practice  of  the  supreme  court  on  reference  of  civil  actions,  and 
(thail  report  their  decision  to  the  supreme  court,  together  with 
the  evidence  taken  by  them,  and  the  grounds  of  such  decision*. 
And  the  report  of  such  referees  may  be  reviewed  by  the  said 
court,  and  judgment  given  thereon  as  justice  and  equity  shall 
require,  in  view  of  the  law  and  the  facts  as  presented,  and  such 
judgment  shall  be  final  and  conclusive.  Section  third  pro- 
vides that  the  referees  shall  be  entitled  to  the  compensation  now 
provided  by  law  for  re&rees  in  civil  actions,  to  be  paid  in  the 
fiirst  instance  by  the  party  in  whose  fiekvor  their  report  and  de- 
cision shall  be ;  and  the  said  supreme  court,  on  motion,  shaU 
award  judgment  therefor,  together  with  such  amount  of  costs 
aixd  expenses  as  shall  be  deemed  reasonable  by  the  said  courts 
to  the  ptarty  stseceeding  an  such  appeal ;  which  judgment 
shall  be  entered  with  the  order  and  judgment  of  the  said  court 
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affirming  or  reversing  the  order  of  the  county  ooiitt  appealed 
from.    {Laws  of  1851,  p.  919.) 

If  we  are  to  take  the  statement  of  the  counsel  for  the  s^pel- 
lants,  that  the  order  of  the  court  directed  the  removal  of  the  gate 
up  the  hill,  towards  Niagara  Falls,  (for  we  are  not  formBhed 
with  a  copy  of  the  order,)  then  by  confirming  the  report  of  the 
referees,  wluch  directs  the  removal  to  the  foot  of  the  hiH, 
towards  Lewiston,  we  do  not  affirm  the  order  or  judgment  of  the 
county  courts  nor  do  i^e  wholly  reverse  it;  we  modify  that 
ord^  or  judgment,  affirming  it  so  far  as  it  relates  to  the  re- 
ssoval,  but  not  in  respect  to  the  place  specified  in  diat  <»rder. 

In  the  case  of  McAllister  v.  Albicn  Plank  Road  Company, 
(11  Barb.  610,)  we  held  that  the  judgment  to  be  given  was 
a  judgment  of  reversal  or  affirmance  of  the  order  made  by  the 
county  court,  and  not  of  the  report. of  the  referees.  If  we  were 
right  in  that  case,  where  the  court  ordered  the  removal  of  the 
gate  and  the  referees  on  appeal  found  against  its  removal,  we 
must  in  this  case  order,  not  that  the  report  of  the  referees  be 
dimply  confirmed,  but  in  addition  to  that  must  order  the  judg- 
ment or  order  of  the  court  to  be  so  modifiecl  as  to  require  the 
company  to  remove  their  toll  gate  from  the  place  where  it  now 
stands  to  the  foot  of  the  hiU  towards  the  village  of  Lewiston,  as 
in  the  referees,  report  specified. 

The  question  then  arises,  in  tohose  favor  did  the  referees 
report  and  decide  ?  The  decision  is  not  wholly  in  favor  of  the 
respondents,  because  it  does  not  sustain  the  order  of  the  county 
court.  Neither  is  it  in  favor  of  the  appellants,  because  it  di* 
reets  tibe  removal  of  the  gate.  Again,  neither  parly  has  en< 
tirely  succeeded  on  the  appeal ;  but  if  either  party  can  be  said 
lo  have  succeeded  it  is  the  appellant,  who,  although  it  has  not 
s«f  ersed  yet  it  has  modified  the  order  of  the  ^county  court.  The 
supreme  court  is  to  award  judgm^it  for  the  costs,  to  the  party 
succeeding  on  the  appeal;  which  judgment  is  to  be  entered 
with  the  order  and  judgment  of  said  court,  affirming  or  revers- 
ing the  order  of  the  coun1;y  court  Now  there  is  no  judgment  or 
ixnier  either  reversing  or  affirming  the  order  of  the  county 
court ;  the  judgment  for  costs  cannot  therefore  be  entered  with 
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such  order.  If,  however,  it  shoold  be  imperatiTe  on  us  to  award 
costs,  it  seems  to  be  most  in  accordance  with  the  requirement 
of  the  statute  to  giye  costs  to  the  appellant 

I  think,  however,  in  this  oase  that  such  a  disposition  of  the 
oosts  is  not  required.  That  the  case  is  not  within  the  provis- 
ion of  the  act  of  1851,  so  far  as  relates  to  the  allowance  of  costs, 
and  that  we  may  therefore  make  auoh  order  as  we  should  have 
made  if  acting  under  the  37th  seetion  of  the  act  of  1847.  That 
section  authorized  the  supreme  court  to  direct  the  payment  of 
costs  as  should  be  just  and  equitable.  In  this  case  the  respond- 
ents succeeded  before  the  county  court,  in  obtaining  an  order  for 
th^  removal  of  the  gate,  and  were  equitably  entitled  to  the  costs 
of  their  proceedings  in  obtaining  the  order.  The  appellants 
have  succeeded  in  modifying  such  order,  and  are  equitably  en- 
titled to  the  costs  of  appeal.  We  are  authorized  to  give  judg- 
4oent  as  justice  and  equity  ahall  require.  I  think,  in  viow  of 
aH  the  fEMSts,  that  we  should  so  modify  the  order  of  the  county 
court  as  to  require  the  removal  of  the  gate  in  accordance  with 
the  report  of  the  referees,  and  that  no  costs  be  allowed  to  either 
farty  in  the  counfy  court  or  in  this  court 

[EaiE  Gknerat.  Term,  April  25, 1853.  Atofvinj  Taggari  and  MuMt,  Jus- 
tices.] 


King  and  others,  es^  of  Rundle,  vs.  Bundle  and  others. 

A  testator,  by  his  will,  after  provldiDg:  for  the  payment  of  fanMal  obai^Sy 
devised  as  follows:  **  I  g:iye  and  bequeath  to  my  wife  C.  R.  my  homestead 
Ikrm.  I  give  and  bequeath  to  the  Protestant  Episcopal  Society  for  pro- 
moting religion  and  learning  in  the  state  of  New-Tork,  $6000 ;  the  interest 
and  income  of  which  shall  be  applied,  as  it  shall  accrue,  to  the  support  of 
the  rector  or  minister,  for  the  time  being,  of  Christ's  Church  in  the  town 
of  G.,  &c.  provided  that  whatever  interest  may  accrue  during  a  vacancy  in 
the  office  of  rector  or  minister  of  said  church,  slufll  be  paid  to  the  clergy- 
man who  shall  next  fill  the  said  office.  I  give  and  bequeath  to  the  Prot- 
estant Episcopal  Society  for  promoting  religion  and  learning  in  the  state 
of  New.Tork,  my  Potter  Kill  and  my  Bell  ikrm,  provided  the  said  so- 
tkffyig  anthoriaed  to  hold  real  estato  in  tradt,  but  if  M;  thus  a«tto> 
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izod  to  hold  real  estate,  then  I  hereby  direct  my  executors  to  sell  the 
above  mentioned  Potter  Kill  and  Bel!  Ikrms,  and  to  pay  over  the  same, 
more  or  less,  to  the  said  society.  .  The  interest  and  income  of  which  shall 
be  paid  as  it  shall  accrae,  to  the  rector  and  minister  of  Christ  church, 
G.,  in  the  same  manner,  and  with  the  same  provisions,  as  in  the  last  pre- 
ceding bequests  All  the  remainder  of  my  property  (if  any  remain)  both 
personal  and  real,  I  hereby  direct  my  executors  to  sell,  and  ^he  avails  of 
the  sale,  more  or  less,  it  is  my  will  that  they  should  invest  in  good  secu- 
rities, &c.  and  the  interest  it  is  my  will  shall  be  paid  to  my  beloved  wife  C. 
B.,  as  it  shall  accrue,  during  her  natural  life.  Then  it  is  my  will  that  this 
money  shall  be  paid  to  the  Protestant  Episcopal  Society  for  promoting  re- 
ligion and  learning  in  the  state  of  New-Tork,  and  by  them  held  as  a  food  to 
be  denominated  the  Bundle  fund  for  the  support  of  missionaries  in  the 
diocese  of  New-York.  It  is  also  my  will  that  the  said  fond  shall  be  left  to 
increase  by  the  addition  of  the  interest  to  the  principal,  until  it  amounts4o 
the  sum  of  810,000,  and  then  that  the  interest  or  income  of  the  said  tand 
as  it  shall  accrue,  shall  be  paid  into  the  disposable  fund  of  Education  and 
Missionary  Society  of  the  Protestant  Episcopal  Church  in  the  state  of  New- 
Tork,  for  the  support  of  missionaries  in  the  diocese  of  New- York." 
On  a  complaint  filed  by  this  executors,  for  the  construction  of  this  win,  th« 
following  facts  were  admitted  by  the  parties:  (1.)  That  the  Protestant 
Episcopal  Society  for  promoting  religion'and  learning  in  the  state  of  New- 
York  was  organized  under  the  act  for  its  incorporation,  passed  April  4, 
1889,  and  had  continued  in  existence  as  a  corporation  A-om  that  time  to  the 

•  present;  (2.)  That  a  voluntary  association,  not  incorporated,  existed,  by 
the  name  of  "  The  Educational  Missionary  Society  of  the  Protestant  Epis- 
copal Church  of  the  state  of  New- York,"  at  the  date  of  the  will ;  that  in 
September,  1842,  that  society  surrendered  its  powers  to  the  convention  of 
the  diocese  of  New- York ;  since  which  the  society  had  ceased  to  exist,  and 
the  educational  Ihnds  had  been  administered  by  the  society  for  promoting 
religion  and  learning,  and  the  missionary  operations  had  been  conducted 
by  a  standing  committee  of  the  convention,  annually  appointed ;  (8.)  That 
for  the  purposes  of  this  case  the  testator  was  seised  of  the  three  Iknu 
named  in  his  will  *,  (4.^  That  Christ  church  was  incorporated  in  the  year 
1825 ;  (6.)  That  for  a  number  of  years  last  past,  and  since  the  death  of  th« 
testator,  and  to  the  present  time,  the  church  or  corporation  had  had  no 
rector,  nor  any  religions  exercises,  other  than  occasional  missionary  ser- 
vices, by  the  rector  of  another  parish ;  (6.)  That  the  property  affected  by 
the  construction  of  the  will  was  worth  $10,000  and  upwards. 

Held,  1.  That  the  devise  of  the  homestead  farm  to  the  widow  was  valid. 

2.  That  the  bequest  of  S5000  to  the  Protestant  Episcopal  Sodefy,  in  trust  to 
apply  the  interest  and  income  to  the  support  of  the  rector  or  minister  of 
Christ  church  in  6.  was  invalid,  as  suspending  the  absolute  ownership  of 
the  property  for  an  indefinite  term,  without  reference  to  any  designated 

.  life  or  two  lives  in  being,  aod  as  directing  as  aocamnlation  of  iaoome  te  » 
purpose  ibrbidden  by  law. 


ALBAUY-MAY,   1868.  141 


King  V.  Rundle. 


8*  That  tbe  devise  of  the  Potter  Kill  and  Bell  fanns  to  the  Protestant  Epis- 
copal Society,  in  trust  to  apply  the  interest  and  income  to  the  support  of 
the  rector  or  minister  of  Christ  church  in  G.,  was  invalid ;  the  corporaUon 
being  prohibited  by  law  from  taking  by  devise,  the  trust  not  being  author- 
ized by  law,  and  suspending  the  power  of  alienation  of  an  absolute  fee  in 

•  poesession,  for  an  indefinite  term  not  measured  by  lives. 

4.  That  the  direction  to  the  executors  to  sell  the  remainder  (if  any)  of  the 
real  and  personal  property  of  the  testator,  to  invest  the  avails,  and  to  pay 
the  interest  of  such  avails  to  the  widow,  for  life;  was  valid. 

6.  That  the  bequest  of  such  avails,  after  the  widow's  death,  to  the  Protestant 
Episcopal  Society,  in  trust  to  accumulate  the  interest  until  the  fund  should 
reach  the  sum  of  $10,000,  and  then  to  pay  the  interest  and  income  as  it 
ahould  accrue,  into  the  disposable  flmd  of  the  Education  and  Missionary 
Society,  for  the  support  of  missionaries,  &c.  was  invalid. 

the  judgment  Airther  declared  that  the  Potter  Kill  and  Bell  fkrms  descended 
to  the  heirs  at  law,  and  that  the  bequest  of  S^OOO' passed  to  the  next  of 
kin  of  the  testator,  in  the  same  manner  as  if  he  had  died  intestate ;  that 
the  remainder  of  the  testator's  property  (if  any)  real  and  personal  was  to 
be  held  by  his  executors,  the  avails  Invested  by  them,  and  the  interest  of 
such  avails  paid  to  the  widow  during  life;  and  that  upon  her  death  the 

*  avails  or  fbnd  thtis  created  would  faU  into  the  estate  of  the  testator,  undis- 
posed of  by  will 

-  Complaint  filed  for  the  construction  of  a  will.  On  the  5th 
October.  1850,  Eeuben  Bundle,  jun..  a  resident  of  Greenvill^i 
in  the  county  of  Greene,  died  ;  having  previously  made  and  pub- 
lished his  last  will  and  testament.  The  testator  left  him  sur- 
viving a  widow  and  two  brothers,  Hardy  Bundle  and  Josiah 
Bundle,  his  only  heirs  at  law  and  next  of  kin.  The.  will  was 
proved  before  the  surrogate  of  Greene  county,  on  the  23d  De- 
cember, 1850,  and  letters  testamentary  granted  to  Charlotte- 
Bundle,  executrix,  and  Obadiah  King,  executor,  who  assumed 
the  execution  of  the  will.  The  testator  died  seised  of  three 
farms  situate  in  Greenville,  one  of  which  was  called  his  home- 
stead farm,  one  other  his  Potter  Kill  farm,  and  another  his  Bell 
farm.  The  will,  after  providing  for  the  payment  of  funeral 
charges,  proceeds  as  follows : 

"  I  give  and  bequeath  to  my  beloved  and  faithful  wife,  Char- 
lotte Bundle,  my  homestead  farm.  I  give  and  bequeath  to  the 
Protestant  Episcopal  Society,  for  promoting  religion  and  learn- 
ing in  tbe  state  of  New-Tork,  five  thousand  dollars :  tbe  inter* 
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est  and  inoome  of  which  shall  be  applied,  as  it  shall  aoerue,  to 
the  support  of  the  rector  or  minister,  for  the  time  being,  of 
Christ's^Church,  in  the  town  of  Greenville,  in  the  county  of 
Greene,  in  the  state  of  New- York ;  provided,  that  whatever  in- 
terest may  accrue  during  a  vacancy  in  the  office  of  rector  or 
minister  of  said  church,  shall  be  paid  to  the  clergyman  who 
shall  next  fill  the  said  6ffice. 

*'  I  give  and  bequeath  to  the  Protestant  Episcopal  Society,  for 
promoting  religion  and  learning  in  the  state  of  New- York,  my 
Potter  Kill  farm  and  my  Bell  farm,  provided  the  said  Protestant 
Episcopal  Society  for  promoting  religion  and  learning  in  the 
state  of  New-York,  by  charter,  are  authorized  to  hold  real  estat^^ 
in  trust,  but  if  not  thus  allowed  to  hold  real  estate^  then  I  hereby 
direct  my  executors  to  sell  the  above  mentioned  Potter  Kill  and 
Bell  farms,  and  to  pay  over  the  same,  more  or  less,  to  the  sidd 
society.  The  interest  and  income  of  which  shall  bo  paid  as  it 
shall  accrue,  to  the  rector  and  minister  of  Christ  Church,  Green-* 
ville,  in  the  same  manner,  and  with  the  same  provisions,  as  in 
the  last  preceding  bequest. 

*'  All  the  remainder  of  my  property,  (if  any  remain,)  both 
personal  and  real,  I  hereby  direct  my  executors  to  sell,  and  the 
avails  of  the  sale,  more  or  less,  it  is  my  will  that  they  should 
invest  in  good  securities,  (either  state  stocks  or  bonds  and 
mortgages  on  real  estate,  to  double  the  amount  invested,)  and 
the  interefeit,  it  is  my  will,  shall  be  paid  to  my  beloved  wife, 
Charlotte  Bundle,  as  it  shall  accrue,  during  her  natural  life. 
Then  it  is  my  will  that  this  money  shall  be  psdd  to  the  Protestant 
Episcopal  Society,  for  promoting  learning  and  religion  in  the  state 
of  New- York,  and  by  them  held  as  a  fund  to  be  denominated 
the  Bundle  fund,  for  the  support  of  missionaries  in  the  diocese 
of  New-York.  It  is  also  my  will  that  the  said  fund  shall  be  left 
to  increase  by  the  addition  of  the  interest  to  the  principal,  until 
it  amounts  to  the  sum  of  f  10,000,  and  then  that  the  interest  or 
income  of  the  siud  fund  as  it  shall  accrue,  shall  be  paid  into  the 
disposable  fund  of  Education  and  Missionary  Society  of  the 
Protestant  Episcopal  Church,  in  the  state  of  New^York,  for  the 
support  of  misaioBaries  in  the  diooeae  of  New-York." 
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The  answers  of  the  defendante  sabstantially  claimed  that  all 
these  provisions  of  the  will  were  invalid,  and  that  the  property 
descended  to  the  heirs  at  law  axid  next  of  kin  of  the  deceased. 

The  parties  admitted  the  following  facts :  1st.  That  the  Pro- 
testant Episcopal  Society  for  promoting  religion  and  learning 
m  the  fitate  of  New-York,  was  organized  under  the  act  for  its 
incorporation,  passed  April  4tb,  1889,  and  had  continued  in  ex- 
istence as  a  corporation  from  that  time  to  the  present.  2d.  That 
a  voluntary  association,  not  incorporated,  existed,  by  the  name 
of  ''  The  Education  and  Missionary  Society  of  the  Protestant 
Episcopal  Church  of  the  state  of  New- York,"  at  the  date  of 
Rundle's  will.  That  in  September,  1842,  the  said  society  sur- 
rendered its  powers  to  the  convention  of  the  diocese  of  New- 
York.  Since  that  time  the  said  society  had  ceased  to  exist, 
and  the  educational  funds  had  been  administered  by  the  society 
for  promoting  religion  and  learning,  and  the  missionary  opera- 
tions had  been  conducted  by  a  standing  committee  of  the  con- 
vention, annually  appointed.  3d.  That  for  the  purposes  of  this 
case  Reuben  Rundle  was  seised  of  the  three  farms  named  in  his 
will.  4th.  That  Christ  Church  was  incorporated  in  the  year 
1825.  5th.  That  for  a  number  of  years  last  past,  and  since  the 
death  of  Reuben  Rundle,  jun.  and  to  the  present  time,  the  church 
or  corporation  had  had  no  rector,  nor  any  religious  exercises 
other  than  occasional  missionary  services  by  the  rector  of  St. . 
Paul's  church  at  Oakhill.  6th.  That  the  property  affected  by 
the  construction  of  the  will  in  this  case,  is  worth  $10,000  and 
upwards. 

It  further  appeared,  from  the  book  of  minutes  of  the  vestry, 
that  wardens  and  vestrymen  were  elected  for  Christ's  Church  in 
1842,  and  none  thereafter  until  after  the  death  of  Reuben  Run- 
dle, jun.,  in  1850. 

L.  Tremainj  for  the  plaintiffs. 

&  Jones,  for  P.  E.  Society,  &c. 

H.  Hogehoom,  for  Tanners'  Bank,  &c. 
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Adams  ^  King,  for  Hardy  Bundle. 

By  the  Court,  Wright,  J.  The  devises  and  beqnests  in 
the  will  of  the  testator^  to  which  objection  is  taken,  are  Ist.  The 
devise  of  the  homestead  farm  to  the  widow.  2d.  The  bequest 
in  trust  of  $5000  to  the  Protestant  Episcopal  Society  for  the 
promotion  of  religion  and  learning  in  the  state  of  New- York. 
8d.  The  devise  of  the  Potter  Kill  and  Sell  farms.  4th.  The 
clause  disposing  of  the  residue  of  the  testator's  estate,  both  real 
and  personal.  We  shall  examine  these  devises  and  bequests  in 
the  order  stated. 

1.  The  devise  of  the  homestead  farm  is  undoubtedly  valid. 
It  is  wholly  independent  of  other  provisions  in  the  will.  The 
devise  passed  to  the  widow  the  fee.    (2  R.  S.  Sd  ed.  33,  i  1.) 

2.  The  next  bequest  is  for  a  strictly  pious  use.  The  supi  of 
five  thousand  dollars  is  given  to  the  Protestant  Episcopal  Society 
for  promoting  religion  and  learning  in  the  state  of  New- York, 
not  as  an  absolute  gift,  as  was  urged  by  the  distinguished,  and 
eminent  counsel  appearing  on  behalf  of  the  society,  but  in  trust, 
to  apply  the  interest  and  income  of  the  sum  to  the  support  of 
the  rector  or  minister,  for  the  time  being,  of  Christ's  Church, 
in  the  town  of  Greenville,  in  the  county  of  Greene ;  with  the 
direction  that  whatever  interest  might  accrue  during  a  vacancy 
in  the  office  of  rector  or  minister,  should  be  paid  to  the  clergy- 
man who  should  next  fill  the  office.  The  bequest  to  the  society 
is  clothed  with  a  trust,  and  the  objections  to  it  are,  1st  That  it 
involves  a  perpetuity ;  2d.  That  it  is  void  by  the  statute  which 
forbids  accumulations  of  interest  of  money,  or  income  of  personal 
property,  except  for  the  benefit  of  minors,  and  during  their 
minority. 

In  Yates  v.  Yates,  (9  Barb.  824,)  we  came  to  the  conclusion 
that  as  a  court  of  equity  we  possess  no  original  inherent  juris- 
diction to  enforce  the  execution  of  a  charitable  trust,  void  in 
law,  as  contravening  the  statute  against  perpetuities,  or  as 
being  unauthorized.  In  this  case,  where  the  use  is  strictly  a  pious 
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4)fie,  ftdditional  reaeons  might  be  urged  against  the  exercise  of 
fiuch  jurisdictioD,  were  it  important.  Unless  this  trust  will 
stand  the  statutory  tests  to  be  applied  to  it,  it  must  fail. 

The  statute  provides  that  "the  absolute  ownership  of  per- 
sonal property  shall  not  be  suspended,  by  any  limitation  or  con- 
dition whatever,  for  a  longer  period  than  during  the  continuance 
and  until  the  termination  of  not  more  than  two  lives  in  being  at 
the  date  of  the  instrument  containing  such  limitation  or  condi- 
tion ;  or,^if  sueh  instrument  be  a  will,  for  not  more  than  two  lives 
in  being  at  the  death  of  the  testator."  (1  J?.  &  773.)  The  provis- 
ion is  the  same  in  effect  as  that  relating  to  real  estate.  This  is  a 
general  statute,  and  general  in  its  terms,  and  applies  equally  to 
trusts  either  of  a  private  or  public  charitable  and  pious  nature, 
and  to  individuals  and  corporations.  There  can  be,  in  this  case, 
no  absolute  disposition  of  the  capital  of  the  fund,  until  the  condi- 
tions upon  which  it  is  given  are  performed,  and  for  aught  I  per- 
ceive it  is  locked  up  for  an  indefinite  and  unlimited  period.  Nor  is 
the  suspense  legally  limited.  There  can  be  no  limitation  not  meas- 
ured by  Uves.  lives  must  be  designated,  and  life  must  in  some 
form  enter  into  the  limitation.  (9  Barb.  346,  and  cases  died.)  No 
absolute  period,  however  short,  suspending  the  power  of  a  limi- 
tation, is  tolerated ;  and  the  possibility  that  an  estate  may  trans- 
cend in  duration  the  limit  of  the  statute,  is  sufficient  to  render 
it  void.  {Hawley  t..JameSj  16  Wetid.  61.  Coster  v.  Lorillardy 
14  Id.  265.  Yates  v.  Yates,  9  Barb.  346.)  The  testator,  fore- 
se^g  that  a  vacancy  might  occur  in  the  office  of  rector  or  min- 
ister of  Christ's  Church,  directs  the  accumulation  of  the  interest 
of  the  fund,  and  the  payment  thereof  to  the  clergyman  who 
should  next  fill  the  office.  This  is  a  constituent  and  essential 
part  of  the  limitation.  The  provision  for  accumulation  is  in- 
separably connected  with  the  other  provisions  of  the  trust,  and 
forms  a  part  of  the  same  fund  and  means  for  the  support  of  the 
rector.  It  is  absolutely  void,  and  the  effect  is  necessarily  to 
avoid  the  entire  limitation.  It  is  no  answer  to  say  that  the 
contingency  of  a  vacancy  in  the  rectorship  may  not  occur.  As 
was  said  by  the  court  in  Andrew  v.  N.  Y.  Bible  and  Prayer 
Book  Society,  (4  Sand.  S.  C.  R.  188,)  "  that  to  render  a  limi- 
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tation  void,  which,  if  sustained,  would  create  a  perpetuity,  it  is 
suflficient  that  the  event  upon  which  it  depends  may  happen." 
Again ;  if  the  trust  were  good,  independently  of  the  direction 
for  accumulation,  such  direction  would  he  clearly  void.  The 
statute  avoids  all  directions  for  the  accumulation  of  the  interest, 
income  or  profits  of  personal  property,  except  for  the  henefit'of 
minors,  and  to  terminate  at  the  expiration  of  their  minority. 
(1  R.  S.  773,  774.)  Testing  this  trust,  therefore,  hy  the  pro- 
visions of  the  revised  statutes^  it  is  void,  for  the  reasons  that  it 
involves  a  perpetuity,  and  directs  an  accumulation  of  interest 
for  a  purpose  unauthorized  hy  law. 

But  have  the  legislature  conferred  upon  the  Protestant  Epis- 
copal Society,  hy  its  charter,  or  hy  legislation  suhsequent  to  the 
revision  of  the  statutes,  the  power  to  execute  this  trust,  though 
it  may  contravene  the  general  statutes  against  the  accumulation 
and  perpetuity  of  property  ?  The  society  was  incorporated  in  1839. 
The  objects  of  the  incorporation,  as  declared  hy  its  charter,  were 
"  to  facilitate  to  young  men  designed  for  the  holy  ministry,  the 
means  of  literary  and  theological  education ;  to  aid  in  the  support 
of  missionaries  among  the  destitute  poor  or  in  the  remote  set- 
tlements within  this  state,  and  otherwise  to  promote  religion  and 
learning  within  the  same ;"  and  for  these  objects,  or  for  any 
purpose  connected  with  them,  the  power  was  conferred  on  the 
corporation  "  to  purchase,  take  and  hold  real  and  personal  estate, 
and  to  sell,  lease  and  otherwise  dispose  of  the  same,  provided  the 
aggregate  clear  annual  value  of  such  estate  shall  not  exceed  ten 
thousand  dollars."  {Laws  of  1889,  ch.  123.)  By  an  amend- 
ment of  the  charter  of  the  society  in  1844,  it  was  provided  that 
"  it  shall  and  may  be  lawful  for  the  said  corporation  at  any  time 
to  receive  gifts  of  personal  property,  and  to  hold  the  same  for 
any  special  benevolent  purpose  or  purposes  respectively  desig- 
nated by  the  donors,  and  tending  to  or  aiding  the  promotion  or 
increase  of  religion  and  piety,  or  the  greater  diffusion  of  reli- 
giouis  knowledge,  or  of  sound  learning  in  connection  with  religion, 
in  any  part  or  parts  of  the  state  of  New-York ;  provided,  how- 
ever, that  any  direction  whereby  the  payment  or  disposition  of 
the  income  of  any  property  thtft  shall  be  so  given  shall  Ul  sus- 
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pended  for  more  than  a  year  at  one  time,  shall  be  void."  {Laws 
ij/'1844,cA.  285.)  In  1840,  the  legislature  authorized  the  grant 
and  conveyance  of  real  and  personal  property  to  any  incorporated 
college  or  other  literary  incorporated  institution  in  this  state,  to 
be  held  in  trust,  for  either  of  the  following  purposes :  1.  To  es- 
tablish and  maintain  an  observatory.  2.  To  found  and  maintain 
professorships  and  scholarships.  3.  To  provide  and  keep  a  place 
for  the  burial  of  the  dead.  4.  For  any  other  specific  purpose 
comprehended  in  the  general  objects  authorized  by  their  respec- 
tive charters.  (Laws  of  1840,  ch.  818.)  In  1841,  an  act  was 
passed  as  follows  :  *'  Devises  and  bequests  of  real  and  personal 
property  in  trust  for  any  of  the  purposes  for  which  such  trusts 
are  authorized  under  the  '  act  authorizing  certain  trusts,'  passed 
May  14, 1840,  and  to  such  trustees  as  are  therein  authorized, 
shall  be  valid  in  like  manner  as  if  such  property  had  been 
granted  and  conveyed  according  to  the  provisions  of  the  afore- 
said act."  {Laws  of  1841,  ch.  261.)  The  original  charter  does 
not  authorize  the  society  to  take  real  or  personal  property  by 
devise'  or  bequest,  or  to  hold  the  same  in  trust  for  any  purpose. 
The  amendment  to  the  charter  does  not  confer  upon  the  society 
the  power  to  take  by  devise,  but  they  may  receive  gifts  of  per- 
sonal property,  and  hold  the  same  in  trust  for  any  special  benev- 
olent purpose  tending  to  or  aiding  the  promotion  and  increase 
of  religion  and  piety,  or  the  greater  diffusion  of  religious  knowl- 
edge or  of  sound  learning  in  connection  with  religion,  in  any  part 
or  parts  of  the  state  of  New -York :  any  direction  being  void 
whereby  the  payment  or  disposition  of  the  income  of  any  prop- 
erty so  given  shall  be  suspended  for  more  than  a  year  at  one 
time.  The  effect  of  this  amendment  is  to  authorize  trusts  of 
personal  property  for  the  objects  specified,  and  to  confer  upon 
the  corporation  the  power  to  administer  the  trust.  Conceding 
that  a  trust  to  apply  the  interest  and  income  of  a  specific  sum  of 
money  to  the  support  of  a  rector  or  minister  in  Christ's  Church 
is  within  the  purview  of  the  amendment  to  the  charter,  still  the 
objection  remains  that  the  bequest  involves  a  perpetuity.  And 
this  objection  cannot  be  obviated,  unless  we  hold  that  the  legis- 
faitare  have  by  implication  repealed  the  provisions  of  the  statute 
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ia  relation  to  the  suspension  of  the  absolute  ownership  of  per^ 
sonal  property.  I  am  not  disposed  to  go  to  this  extent.  I  think 
that  the  "  gifts"  received  by  the  society  to  be  held  in  trust  under 
the  amended  charter,  are  to  be  subject  to  the  limitations  and 
cjonditions  as  to  absolute  ownership,  imposed  by  the  general 
statute.  I  cannot  believe  that  it  was  the  intention  of  the  legis^ 
lature  in  amending  the  charter  of  thia  society,  in  behalf  of 
strictly  pious  uses,  to  impliedly  abrogate  a  statute,  which  struck 
at  the  root  of  a  great  evil,  viz.  the  accumulation  and  perpetuity 
of  property. 

It  is  urged  that  the  statutes  of  1840  and  1841  authorized  a 
trust  of  the  character  contemplated  by  the  testator,  and  conferred 
upon  the  Protestant  Episcopal  Society  the  power  to  execute  it^ 
Those  statutes,  it  has  been  observed,  authorized  the  grant  or  con- 
veyance, devise  or  bequest  of  real  or  personal  property,  in  tnwt^ 
to  any  incorporated  college  or  other  literary  incorporated  insti- 
tution in  this  state,  for  certain  enumerated  purposes,  and  also  for 
any  other  specific  purposes  comprehended  in  the  general  objects 
authorized  by  their  respective  charters ;  and  it  was  expressly 
provided  that  the  trusts  authorized  might  continue  for  such  time 
as  might  be  necessary  to  accomplish  the  purposes  for  which 
they  were  created.  The  corporation  that  may  take  and  execute 
the  trusts  is  designated  in  the  statutes.  It  must  be  an  incorpo^ 
rated  college  or  other  incorporated  literary  institution.  The 
aim  of  the  statute  was  to  enable  those  incorporated  institutions 
engaged  in  the  work  of  intellectual  culture,  to  avail  themselvecr 
of  donations,  from  time  to  time,  from  the  benevolent  and  chari- 
table, to  elevate  the  standard  of  literature  in  the  state.  The 
trusts  authorized  are  exclusively  of  a  charitable  nature.  The 
Protestant  Episcopal  Society  is  not  '' a  college  or  other  literary 
institution,"  within  the  scope  and  meaning  of  the  statute.  Its 
object  as  a  corporation  was  to  promote  purely  pious  ends,  viz.  to 
aid  young  men  designed  for  the  holy  ministry  in  procuring  an 
education  fitted  for  their  calling,  and  to  support  missionaries 
among  the  destitute  poor,  and  in  the  remote  settlements  of  the 
state.  The  society  was  not  to  instruct ;  but  to  aid  by  its  means, 
the  acquirement  and  dissemination^  others  of  religioiis  knowl^ 
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edge.  The  corporation  is  not,  therefore,  of  the  character  author^ 
ized  by  the  statutes  of  1840  and  1841,  to  take  by  devise,  and 
hold  either  re«J  pr  personal  property  in  trust ;  and  this  view 
seems  to  have  ])een  taken  by  the  corporators  themselves,  and 
the  legislature,  when  application  was  made  in  1844  to  amend 
their  charter,  so  as  to  allow  them  to  receive  gifts  of  personal 
property  in  tnist. 

I  am  of  the  opinion  that  the  bequest  of  $5000  in  trust  to  the 
iProtestant  Episoops^l  Society  is  invalid.  It  involves  a  perpetu^ 
ity  and  directs  an  illegal  accumulation  of  income ;  which  diree^ 
tioa  \s  infieparably  connected  with  the  bequest  and  the  purpose 
of  the  trust.  Aa  persoxwj  estate  it  passes  to  the  next  of  kin 
of  the  testatpn  . 

•3.  The  Potter  Kill  and  Bell  farms  are  devised  to  the  Protest 
tant  Episcopi^  Society  in  trust,  (provided  it  is  authorized  by  ita 
charter  to  hold  real  estate  in  trust,)  to  pay  the  interest  and  inr 
come  a3  it  shall  accrue,  to  the  support  of  the  rector  of  Christ's 
church  in  Greenville;  with  the  ^irection^  as  in  the  preceding  be-* 
quest,  that  whatever  interest  may  accrue  during  a  vacancy  in 
the  office  of  rector,  shall  be  paid  to  the  clergyman  that  shall  next 
fill  the  oQce.  If  the  society  is  not  authorized  to  hold  real  es-^ 
tate  in  trust,  then  the  executors  are  directed  to  sell  the  farms 
and  pay  over  the  avails  of  the  sale  to  the  society^  to  be  held  by 
it  in  trust,  for  the  purpose  for  which  the  real  estate  is  provis* 
ioni^Uy  devised. 

In,  Yates  v.  Yates,  we  held  that  a  trust  in  real  estate  for  « 
charitable  or  pious  use  was  invalid ;  that  by  the  revised  statutes 
relating  to  '^1^6^  and  trusts,^  none  were  valid  except, those  ex- 
pressly enumerated.  Besides,  all  devises  to  corporations  are 
void,,  unless  such  corporations  are  expressly  authorized  by  char- 
ter or  by  statute  to  take  by  devise.  (2  R.  S.  57,  i  8.)  This  is 
a  prohibitory  statute,  and  was  so  intended  by  the  legislature. 
(3.  R.  S.  627,  note  to  i  3.)  The  Protestant  Episcopal  Society  is 
not  authorissed  hy  its  ch«^rter  to  take  by  devise.  The  trust  there- 
fore is  not  a  valid  one,  nor  is  the  society  authorized  to  take,  un- 
less the  trust  falls  within,  or  the  power  be  given  by,  the  statutes 
o(  1840  ijknd  1^1«    We  have  heretofore  expressed  the  opinion^ 
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that  this  society  is  not  a  corporation  authorized  to  take  by  those 
statutes ;  nor  is  the  trust  under  consideration  of  the  nature  con^ 
templated  by  them.  As  a  devise  of  real  estate  it  is  consequently 
void.  The  testator,  however,  entertaining  a  doubt  of  the  author- 
ity of  the  society  to  take  provisionally,  devises  the  farms.  If 
the  society  cannot  take  and  hold,  then  the  realty  is  to  be  con- 
verted by  the  executors  into  money,  and  the  same  paid  over  to 
it,  for  the  purpose  of  the  trust.  There  is  a  positive  statutory 
prohibition  against  the  corporation  taking  by  devise.  Can  the 
direction,  therefore,  to  sell  and  pay  over  the  proceeds  to  the  society 
amil  ?  Can  the  devisor  do  indirectly  what  the  laws  prohibited  him 
from  doing  directly?  The  rule,  says  Chancellor  Jones,  in  Me- 
Cartee  v.  Orphan  Asylum  Society,  (9  Cowen,  468,)  that  a  party 
shall  not  do  indirectly  what  the  law  does  not  permit  him  to  do 
directly,  was  made  for  cases  where  the  act  was  prohibited  by  stat- 
ute, or  is  in  itself  illegal  or  morally  wrong,  and  where  the  circuity 
is  a  device  to  evade  an  express  provision  or  rule  of  law.  But  if, 
applying  the  doctrine  of  equitable  conversion,  this  clause  in  the 
will  should  be  treated  as  a  bequest  of  personal  property,  it  would 
then  be  subject  to  the  objections  raised  in  considering  the  be- 
quest of  $5000  for  the  same  purpose.  Regarding  the  clause 
either  as  a  devise  of  real  estate  or  a  bequest  of  personal  prop- 
erty, it  cannot  be  sustained.  "  In  this  case,  however,  the  lands 
descend  to  the  heirs  at  law ;  for  if  the  object  for  which  a  con* 
version  of  real  estate  into  personalty  is  directed  fails,  either 
wholly  or  in  part,  so  that  the  proceeds  are  not  legally  and  effect- 
ually disposed  of  by  the  testator,  there  is  a  resulting  trust  in 
favor  of  the  heirs  at  law.  There  is  no  equitable  conversion  of 
the  property  in  such  a  case,  and  it  is  in  equity  still  considered 
as  real  estate,  and  descends  to  the  heirs  of  the  testator." 
(7  Paige,  213.) 

4.  The  will  directs  the  executors  to  sell  all  the  remainder  of 
the  testator's  property,  real  and  personal,  to  invest  the  proceeds 
in  good  securities,  and  pay  the  interest,  as  it  shall  accrue,  to  his 
widow  during  her  natural  life.  After  her  death  the  capital  is 
to  be  paid  over  to  the  Protestant  Episcopal  Society,  and  by  it  to 
be  held  as  a  fund  to  be  denominated  the  Bundle  fund  f^  th# 
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•support  of  missionaries  in  the  diocese  of  New- York.  The  fund 
is  to  be  left  to  increase  by  the  addition  of  the  interest  to  the 
principal,  until  it  amounts  to  the  sum  of  $10,000,  and  then  the 
interest  and-  income  as  it  shall  accrue  shall  be  paid  into  the  dis- 
posable fund  of  the  Education  and  Missionary  Society  of  the 
Protestant  Episcopal  Church  in  the  state  of  New- York,  for  the 
support  of  missionaries  in  the  diocese  of  New- York. 

The  direction  to  the  executors  to  sell,  the  investing  of  the  avails 
of  the  sale,  and  the  payment  of  the  income  to  the  widow,  during 
her  life,  I  think  are  valid  provisions.  The  bequest  of  the  capi- 
tal of  the  fund,  in  trust  after  her  death,  to  the  Protestant  Epis- 
copal Society,  is  objectionable :  1st.  It  involves  a  perpetuity. 
2d.  There  is  a  direction  for  an  accumulation  of  the  fund  until  it 
reaches  a  fixed  amount,  and  for  an  object  entirely  unauthorized. 
8d.  The  society  into  whose  treasury  the  income  of  the  fund  is  to 
be  paid  is  not  authorized  to  receive  it,  and  had  in  fact  ceased  to 
exist,  prior  to  the  death  of  the  testator.  The  learned  counsel 
appearing  for  the  society  did  not  contend  for  the  validity  of  the 
direction  to  accumulate ;  but  urged  that  it  was  not  so  connected 
with  other  parts  of  the  clause  in  the  will,  and  with  the  purpose 
of  the  bequest,  as  to  render  the  whole  invalid.  We  think  that 
it  is.  There  is  to  be  an  accumulation  of  the  income  until  the 
fund  reaches  the  sum  of  |^10,000 ;  then,  not  the  income  of  the 
fund  bequeathed,  but  the  income  of  that  fund  and  the  accumula- 
tion also,  is  to  be  paid  to  the  cestui  que  trust.  This  is  the  trust 
which  the  society  is  to  accept  and  execute.*  The  accumulation 
is  inseparably  blended  with  and  constitutes  a  constituent  and 
essential  part  of  the  trust.  The  will  of  the  testator  ciknnot  be 
carried  out,  nor  the  trust  executed,  by  the  society  applying  only 
the  income  of  the  fund,  that  shall  come  into  its  hands  at  the 
death  of  the  testator's  widow.  Again,  there  is  no  beneficiary.  The 
Education  and  Missionary  Society,  an  unincorporated  institution, 
in  1842  surrendered  its  powers  to  the  Convention  of  the  diocese 
of  New- York,  and  since  that  time  has  ceased  to  exist.  Mani- 
festly, the  Protestant  Episcopal  Society  cannot  hold  for  its  own 
U8e»  So,  also,  the  trust,  as  a  perpetuity,  is  illegal.  It  is  a  use, 
without  a  cestui  que  trtist.  and  involving  a  perpetuity.    The  be- 
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quest  over  to  the  Protestant  Episeopal  Society  upon  the  death 
of  the  widow  is  void.  We  do  not,  however,  think  that  this  in* 
valid  trust  is  so  connected  with  the  trust  to  be  executed  by  the 
executors,  as  that  the  latter  must  also  fail.  We  cannot  say  the 
main  intent  of  the  testator  in  the  disposition  of  the  remainder 
of  his  estate  was  to  create  and  build  up  the  Rundle  missionary 
fund.  His  widow  was  to  be  cared  for  and  supported  during  her 
natural  life,  as  a  primary  end.  When  the  trust  was  a(Scomplish* 
ed,  and  not  till  then,  the  residuum  of  the  testator's  estate  was 
to  be  devoted  to  a  pious  use.  We  are  of  the  opinion  that  the 
trust  to  pay  the  interest  to  the  widow  during  her  life  being  ac- 
complished, the  fund  Mlfi  into  the  estate  of  the  testator  undis* 
posed  of  "by  will. 

There  must  be  a  judgment  declaring,  1st.  That  the  devise  of 
the  homestead  farm  to  the  wid<tw  is  valid ;  2i  That  the  bequest 
of  $5000  to  the  "  Protestant  Episcopal  Society  for  the  promo* 
tion  of  religion' and  learning  in  the  state  of  New- York,"  in  trust 
to  apply  the  interest  and  income  to  the  support  of  the  rector  or 
minister,  for  the  time  being,  of  Christ's  church  in  Greenville,  in 
the  county  of  Greene,  is  invalid,  as  suspending  the  absolute 
ownership  of  the  property  for  an  indefinite  term,  without  refer* 
ence  to  any  designated  life  or  two  lives  in  being,  and  as  direct- 
ing an  accumulation  of  income  for  a  purpose  forbidden  by  law ; 
8d.  That  the  devise  of  the  Potter  Kill  and  Bell  farms  to  the 
Protestant  Episcopal  Society  in  trust  to  apply  the  interest  and 
income  to  the  support  of  the  rector  or  minister  of  Christ's  church 
in  Greenville,' is  invalid,  the  corporation  being  prohibited  bylaw 
from  taking  by  devise,  the  trust  not  being  authorised  by  law. 
and  suspending  the  power  of  alienation  of  an  absolute  fee  in  pos- 
session for  an  indefinite  term  not  measured  by  lives  ;•  4th.  That 
the  direction  to  the  executors  to  sell  the  remainder  (if  any)  of 
the  real  and  personal  property  of  the  testator,  to  invest  the 
avails,  and  to  pay  the  interest  of  such  avails  to  the  widow  of  the 
deceased  during  her  natural  life,  is  valid ;  5th.  That  the  bequest 
of  such  avails,  after  the  widow's  death,  to  the  Protestant  Epis- 
copal Society,  in  trust  to  accumulate  the  interest,  until  the  fund 
reaches  the  sum  of  $10,000,  and  then  to  pay  the  interest  and 
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income  as  it  shall  accrue  into  the  disposable  fund  of  the  Ednca- 
tion  and  Missionary  Society  of  the  Protestant  Episcopal  Ohurch 
in  the  state  of  New- York,  for  the  support  of  missionaries  in  the 
diocese  of  New- York,  is  invalid. 

The  judgment  must  further  declare  that  the  Potter  Kill  and 
Bell  farms  descend  to  the  heirs  at  law,  and  the  bequest  of  $5000 
passes  to  the  next  of  kin  of  the  testator,  in  the  same  manner  as 
if  Reuben  Kundle,  jun.  had  died  intestate ;  that  the  remainder 
of  the  testator's  property  (if  any)  real  and  persona],  is  to  be  sold 
by  his  executors,  the  avails  invested  by  them,  and  the  interest 
of  such  avails  patd  to  the  widow  during  her  natural  life :  and 
that  upon  the  death  of  such  widow,  the  avails  or  fund  thus  cre- 
ated falls  into  the  estate  of  the  testator  undisposed  of  by  will. 

The  judgment  should  further  provide  for  the  payment  of  the 
costs  and  expenses  of  the  parties  appearing  in  this  action,  out 
of  the  estate  of  the  testator. 

[Albany  General  Tebm,  May  2,  1853.  Parker,  Harris  and  Wrighi,  Jus- 
tices.] 


Thb  People  va.  John  J.  Hicks. 

The  aet  of  April  4^  1S48,  pEOTiding  that  in  case  of  the  absence  of  the  preeidii^        15  iBBl 
Justice  appointed  to  hold  any  general  term  of  the  snpi^me  coort,  any  three       ^^^r^ 
Jnsticea  convened  to  hold  sach  term  may  desig^iate  one  of  their  number  to       Is50>d89-ji 
preside  at  mch  general  term,  means  that  the  person  so  appointed  shall  pre-         ^55  ""  l&ul 
side  ^mn^  the  whole  of  such  term,  if  deemed  expedient;  and  not  merely         ftft  Mis* 458 1 
dining  saoh  portion  of  the  term  as  the  absence  of  ^e  regular  presiding 
jntUee  shaU  continue. 

Thns,  where,  at  the  commencement  of  a  tenn  the  presiding  justice  of  the  court 
is  absent  from  the  state,  and  another  justice  is,  by  an  ord^r  duly  made,  de- 
signated by  the  three  judges  convened  to  hold  the  cohrt,  to  preside  at  such 
tenn,  he  is  authoriied  to  preside  daring  the  whole  of  such  term;  notwitii- 
standing. the  regular  presiding  justice  returns  to  the  district  before  the  close 
of  such  term. 

The  district  att<»ney  is  the  proper  person  to  procure  a  certiorari  to  be  issued, 
to  remove  into  the  supreme  court  proceedings  commenced  by  habeas  corpus ; 
aait'%0  act  MM  aittomey  for  the"  pe<^le,  upon  sudi  certiorari. 
TOL.  XV.  20 
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To  authorize  a  magistrate  to  take  the  first  step  towards  the  arrest  of  a  person 
charged  with  the  commission  of  a  crime — ^viz.  to  examine  the  complainant 
on  oath — a  simple  complaint  that  an  ofiense  has  been  committed,  is  all  that 
is  necessary. 

AH  that  need  be  proved,  by  the  examination  of  the  complainant,  to  authorize 
farther  action  on  the  part  of  the  magistrate,  is  that  it  shall  Aimish  good 
grounds  to  believe  that  farther  investigation  will  lead  to  the  discovery  of 
crime. 

Where  the  comptroller  of  the  city  of  New- York  appeared  before  the  recorder, 
and  upon  his  oath  stated  that  from  an  examination  of  documents  in  bis  pos- 
session in  his  official  capacity,  and  fVom  information  which  he  believed  to 
be  true,  frauds,  criminal  in  their  nature  and  character,  had  been  committed 
upon  the  public  treasury  of  the  city,  to  a  large  amount ;  specifying  the  par- 
ticular character  of  one  of  the  frauds,  as  a  specimen  of  the  nature  and  char- 
acter of  the  others ;  Held,  that  this  was  a  sufficient  complaint,  not  only  to 
authorize,  but  to  require  the  recorder  to  investigate  the  matter  thereof. 

Held  also,  that  upon  such  complaint  the  recorder  had  power  to  examine  any 
witnesses  who  might  be  produced  by  the  complainant,  either  voluntarily,  or 
by  means  of  such  process  as  the  law  allows,  to  compel  the  attendance  of 
witnesses.  And  that  his  authority  was  not  limited  to  the  examination  of 
such  witnesses  as  should  voluntarily  present  themselves  for  examination. 

The  magistrate  may  issue  subpoenas  to  compel  the  attendance  of  witnesses, 
in  behalf  of  the  complainant,  on  such  an  examination,  which  the  witness  is 
bound,  and  may  be  compelled,  to  obey. 

And  if  it  appears  from  the  examination  of  the  complainant,  and  witnesses  pro- 
duced by  him,  that  a  person  is  a  material  witness,  and  a  subpoena  is  issued 
by  the  magistrate,  to  compel  his  attendance,  and  duly  served  upon  him, 
but  he  refuses  to  attend ;  whereupon  the  magistrate  issues  an  attachment, 
and  the  witness,  on  being  brought  before  the  magistrate,  refuses  to  be 
sworn  and  testify,  the  magistrate  has  power  to  adjudge  him  to  be  guilty  of 
a  criminal  contempt,  and  to  commit  him  to  prison  therefor. 

This  was  a  certiorari  issued  for  the  purpose  of  removing  to 
this  court  the  proceedings  had  before  a  justice  thereof^  upon 
habecLS  corpus.  Hicks  was  committed  to  prison,  by  the  recorder 
of  the  city  of  New- York,  for  a  criminal  contempt,  in  refusing  to 
be  sworn  and  testify  as  a  witness,  upon  a  criminal  complaint, 
before  the  recorder.  Upon  a  writ  of  habeas  corpus  sued  out  by 
him  he  was  directed  to  be  discharged ;  whereupon  the  proceed- 
ings were  removed  by  certiorari. 

Edwards,  P.  J.    The  return  to  the  certiorari  shows  th^t  on 
.  the  2l8t  of  March,  185.3^  the  comptroller  of  the  city  of  iN!ew- 
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York  appeared  before  the  recorder,  and  upon  his  oath  stated  that 
in  his  official  capacity  he  had  the  custody,  care  and  control  of  . 
documents,  vouchers,  and  papers  relating  to  the  financial  depart- 
ment of  the  city,  and  that  from  such  documents,  and  from  in- 
formation received  from  various  quarters,  which  information  he 
believed  to  be  true,  frauds  to  a  very  large  amount  had  been 
committed  upon  the  public  treasury  of  the  city,  which  frauds  he 
believed  to  be  criminal  in  their  nature  and  character.  He  fur- 
ther stated  that  there  was  one  wherein  the  corporation  of  the 
city,  as  he  believed,  had  been  defrauded  out  of  a  sum  of  money 
which  he  specified,  by  the  rendering  of  a  false  and  fraudulent 
account;  that  the  bill  had  been  rendered  for  a  greater  amount 
than  should  have  been  charged  to  the  corporation,  and  that  the 
money  was  drawn  out  of  the  city  treasury  by  virtue  of  a  war- 
rant founded  upon  such  false  and  fraudulent  account.  And  he 
also  stated  that  he  had  reason  to  believe,  and  did  believe,  that 
various  other  frauds  of  a  criminal  character  had  been  perpetra- 
ted upon  the  corporation  in  the  presentation  of  bills.  After  this 
complaint  was  sworn  to,  the  recorder  issued  a  subpoena  directed 
to  the  respondent,  commanding  him  to  appear  before  the  recorder 
at  a  time  and  place  therein  stated,  to  testify  the  truth  and  give 
evidence  according  to  his  knowledge,  in  a  certain  matter  on  the 
complaint  of  the  comptroller,  and  verified  by  the  oath  of  himself 
and  others,  alleging  and  charging  the  commission  of  certain 
criminal  offenses  within  the  city  of  New-York.  The  respondent 
refused  to  appear  as  commanded  by  the  subpoena,  and  thereupon 
the  recorder  issued  an  attachment,  by  virtue  of  which  the  re- 
spondent was  brought  before  the  recorder,  and  upon  refusal  to 
.be  sworn  and  testify,  was  adjudged  to  be  guilty  of  a  criminal 
contempt,  and  was  committed  to  prison  until  he  should  submit 
to  be  sworn  and  testify,  or  until  he  should  be  discharged  by  due 
course  of  law. 

The  first  objection  taken  upon  the  argument  of  the  certiorari 
was,  that  the  court,  as  then  organized,  cottld  not  entertain  juris- 
diction of  the  matter. 

The  facts  upon  which  this  objection  was  founded  nre.  that  at 
fhe  commencement  of  the  term  of  the  court  the  justice  elected  in 
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this  district  who  has  the  shortest  time  to  serve,  and.  who  10 
•designated  by  the  statute  as  the  presiding  justice  of  the  eourt^ 
was  absent  from  the  state,  and  owing  to  such  absenee,  the  justice 
elected  in  this  district  who  had  the  next  shortest  time  to  serve 
was,  by  an  order  duly  made  at  the  commencement  of  the  term, 
designated  by  the  three  judges  convened  to  hold  the  court  to 
preside  at  such  term.  Some  time  afterwards,  and  during  the 
continuance  of  the  term,  the  regular  presiding  justice  returned, 
and  was  in  the  city  at  the  time  when  the  certiorari  was  brought 
on  for  argument.  Upon  this  state  of  facts  it  was  contended  that 
it  was  necessary  to  the  legal  organization  of  the  court,  that  he 
should  act  as  the  presiding  justice.  The  constitution  declares 
that  provision  may  be  made  by  law  for  designating  from  time  to 
time  one  or  more  of  the  justices  of  the  supreme  court,  who  is 
not  a  judge  of  the  court  of  appeals,  to  preside  at  the  general 
terms  of  the  said  court,  to  be  held  in  the  several  districts. 
{Const  art.  6,  §  &.)  The  judiciary  act  of  1847  provided  that 
the  justice  of  the  supreme  court  in  each  judicial  district  having 
the  shortest  time  to  serve,  and  who  was  not  a  judge  of  the  court 
of  appeals,  nor  appointed  or  elected  to  fill  a  vacancy  in  the  first 
class,  should  be  a  presiding  justice  in  the  supreme  court.  {Laws 
rf  1847,  p.  894.)  And  by  an  act  passed  in  the  year  1848  it 
was  provided,  that  in  case  of  the  absence  of  the  presiding  justice 
appointed  to  hold  any  general  term  of  the  supreme'court,  any 
three  justices  convened  to  hold  such  term  might  designate  one 
of  their  number  to  preside  at  such  general  term^  {Laws  of 
1848,  p,  282.)  When  the  statute  declares  that  the  justice  de- 
signated may  preside  at  such  general  term,  it  clearly  means  at 
the  whole  of  such  general  term^  if  deemed  expedient,  and  not , 
merely  during  such  portion  of  such  term  as  the  absence  of  the 
regular  presiding  justice  shall  continue. 

The  next  objection  taken  was  that  the  district  attorney  had 
no  authority  to  procure  a  certiorari  to  be  issued. 

The  statute  provides  that  all  proceedings  commenced  under 
the  article  relating  to  writs  of  habeas  corpus  may  be  removed 
by  certiorari  into  the  supreme  court,  to  be  there  examined  and 
eorreoted.    (2/{,^57M8i}    It  does Bpt qwy  w)iq sbidl ftcft 
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as  attomey  ia  the  mattfr.  In  this  case  the  people  are  the  party 
m  whoee  hehalf  the  eertiarari  was  issued,  and  the  district  at- 
torney, who  is  the  legal  representative  of  the  people  in  all  pro- 
ceedings relating  to  crimes  in  this  district^  is  the  proper  person 
to  act  in  the  matter.    {Sie  The  People  v.  CasselSf  5  HUly  164.) 

It  was  next  contended  that  there  was  not  such  a  judicial  pro- 
oeeding  pending  before  the  recorder  as  authorized  him  to  act  in 
the  matter  at  alL 

The  stalaite  provides  that  whenever  complaint  shell  be  made 
to  any  magistrate,  having  power  to  issue  process  for  the  appre- 
hension of  persons  charged  with  any  offense,  that  a  criminal 
offenso  has  been  committed,  it  shall  be  the  duty  of  such  magis- 
trate to  examine  on  oath  the  complainant,  and  any  witnesses 
who  may  be  produced  by  him,  and  if  it  shall  appear  from  such 
examination  that  any  criminal  offense  has  been  committed,  the 
magistrate  shall  issue  a  proper  warrant,  under  his  hand,  with  or 
without  a  seal,  commanding  the  officer  to  whom  it  shall  be  directed 
forthwith  to  take  the  person  accused  of  having  committed  such 
offense,  and  bring  him  before  such  magistrate  to  be  dealt  with 
according  to  law.  After  the  person  accused  is  arrested,  the  magis- 
trate is  bound  to  proceed  as  soon  as  may  be  to  examine  the  com- 
plainant, and  the  witnesses  on  the  part  of  the  prosecution,  and 
after  the  examination  of  the  prisoner,  his  witnesses,  if  he  have 
any,  must  be  sworn  and  examined,  and  he  may  have  the  assistance 
of  counsel  in  such  examination  ;  and  if  it  shall  appear  that  an 
offense  has  been  committed,  and  that  there  is  probable  cause  to 
believe  the  prisoner  to  be  guilty  thereof,  he  shall  be  committed 
to  prison,  unless  he  shall  be  bailed.    (2  R.  S.  706,  707.)     . 

It  appears  from  this  that  there  are  two  distinct  stages  in  the 
proceedings  which  are  necessary  to  authorize  a  final  commitment. 
The  one  is  preliminary  to  the  issuing  of  a  warrant ;  the  other  is 
for  the  purpose  of  ascertaining  whedier  the  party  charged  with 
the  offense  shall  be  committed  to  prison.  It  will  be  observed 
that  in  botb  eases  it  must  appear  that  an* offense  has  been  com- 
mitted^ but  the  statute  requires  that  there  shall  be  probable 
cause  to  bdieve  the  prisoner  guilty  only  in  &e  last  case.  The 
leafon  of  ibie  uodouUedly  is,  ^t  it  was  intended  to  vest  the 
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magistrate  with  a  liberal  discretion  in  issuing  his  warrant.  It 
will  also  be  remarked  that  the  statute  does  not  reqnire  that  the 
complaint,  to  be  made  before  the  magistrate,  shall  be  in  writing, 
or  under  oath ;  and  in  this  respect  it  differs  from  the  complaint 
which  is  required  in  the  case  of  proceedings  to  compel  a  party 
to  enter  into  a  recognizance  to  keep  the  peace.  (2  R.  S.  704.) 
The  statute  does  not  state  in  what  form  the  complaint  shall  be 
made ;  nor  what  facts  shall  be  set  forth ;  nor  whether  it  must' 
contain  a  charge  against  a  particular  person ;  nor  whether  the 
facts  must  be  stated  as  within  the  knowledge  of  the  com- 
plainant, or  upon  his  information  and  belief.  A  simple  com- 
plaint that  an  offense  has  been  committed  is  all  that  is  necessary 
to  authorize  the  magistrate  to  act ;  that  is,  to  examine  the  com« 
plainant  on  oath,  which  is  the  first  step  to  be  taken. 

The  question  then  arises,  how  much  must  be  proved  by  the 
examination  of  the  complainant  to  authorize  further  action  on 
the  part  of  the  magistrate  ?  It  is  clear  that  the  statute  does 
not  contemplate  that  the  complainant  shall  prove  all  that  is  ne- 
cessary to  authorize  an  arrest ;  for  it  declares  that  the  magis- 
trate shall  also  examine  such  other  witnesses  as  shall  be  pro- 
duced by  the  complainant.  How  much  then  must  be  proved  by 
his  examination  7  It  seems  to  me  that  all  that  can  be  required 
is  that  enough  shall  appear  to  furnish  good  grounds  to  believe 
that  further  investigation  will  lead  to  the  discovery  of  crime. 
The  preliminary  proceeding  is  instituted  entirely  for  the  purpose 
of  investigation ;  and  the  whole  object  of  the  statute  would  be 
defeated  if  the  deposition  of  the  complainant  should  be  required 
to  state  facts  which  would  prove  what  it  is  the  very  end  and 
purpose  of  the  investigation  to  ascertain.  If  we  examine  the 
affidavit  of  the  comptroller  by  this  test,  there  can  be  no  doubt 
that  a  sufficient  complaint  was  presented  to  the  recorder  not  only 
to  authorize,  but  to  require  him,  as  a  faithful  magistrate,  to  in- 
vestigate the  subject  matter  of  the  complaint.  The  first  officer 
in  the  financial  department  of  the  city  government  had  made 
oath  that  from  the  examination  of  documents  in  his  possession, 
in  his  official  capacity,  and  from  information  which  he  believed 
to  be  true,  frauds  criminal  in  their  nature  and  character  had 
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been  committed  upon  the  public  treasury  of  the  city.  He  had 
also  stated  the  particular  character  of  one  of  the  frauds  charged, 
as  a  specimen  of  the  nature  and  character  of  the  others ;  and 
although  his  description  of  the  offense  might  not  be  sufficient  in 
an  indictment  for  procuring  money  by  false  pretenses,  yet  it 
contains  so  many  of  the  elements  of  crime  that  no  magistrate 
could,  consistently  with  a  proper  discharge  of  his  duty,  refuse  to 
give  the  matter  any  further  investigation. 

But  it  is  said  that  even  if  this  be  so,  still  that  the  recorder 
had  no  power  to  examine  any  other  witnesses  than  such  as  were 
produced  before  him  by  the  complainant ;  that  is,  such  as  volun- 
tarily presented  themselves  for  examination. 

The  English  statute  of  1  and  2  Ph.  and  Mary,  ch.  13,  §  4, 
provided  that  the  justices,  or  any  one  of  them,  being  of  the  quo- 
rum, when  any  prisoner  was  brought  before  them  for  manslaugh- 
ter or  felony,  should  take  the  examination  of  the  prisoner  and 
information  of  them  that  brought  him,  of  the  fact  and  circum- 
stances thereof.  And  Ghitty  says  that  "  the  magistrate  having 
by  this  statute,  authority  to  examine  the  party  bringing  the 
offender,  which  expression  is  construed  to  include  as  well  the 
accuser  as  all  witnesses  in  support  of  the  charge,  as  incident  to 
his  authority,  has  a  power  to  bring  before  him  all  persons  who 
appear  upon  the  oath  of  the  informer,  or  who  may  occur  to  the 
magistrate  himself,  to  be  material  witnesses  for  the  prosecution, 
and  for  this  purpose  may  issue  his  warrant  to  a  constable,  re- 
quiring him  to  cause  the  witness  to  appear  before  the  magis- 
trate, and  give  evidence."    (1  Chit.  Cr.  L.  76.) 

But  what  would  be  the  practical  effect  of  adopting  the  con- 
struction contended  for  by  the  respondent  ?  A  complaint  might 
be  made,  and  witnesses  might  be  produced  in  support  of  it,  and 
there  might  be  sufficient  evidence  to  show  that  an  offense  had 
been  committed,  if  a  single  additional  fact  could  be  proved,  and 
the  examination  might  establish  beyond  a  doubt  that  a  particular 
person  could  prove  that  fact,  but  such  person  would  not  appear 
before  the  magistrate  voluntarily.  The  result  would  be  that  the 
whole  prosecution  would  fail  for  want  of  power  to  compel  the 
attendance  of  the  witness.    Or  a  case  might  occur  in  which  one 
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of  the  witnesses  who  voluntarily  appeared  in  support  of  the 
complaint  knew  of  the  fact  which  might  be  essential  to  malce 
the  chain  of  evidence  complete ;  and  he  might  refuse  to  be  ex- 
amined^ and  withdraw,  and  the  magistrate  could  not  prevent 
him  from  doing  so.  But  it  is  said  that  this  only  shows  that  die 
law  is  defective.  I  do  not  thioik  so.  I  think  that  it  shows 
rather  that  such  a  eonstmction  of  the  law  as  is  contended  for  is 
neither  reasonable  nor  sound.  When  the  statute  says  thot  the 
magistrate  shall  examine  any  witnesses  who  may  be  produced 
by  the  complainant,  it  means  any  witnesses  who  may  be  produ- 
ced, either  voluntarily  or  by  means  of  such  process  as  the  law 
allows  to  compel  the  attendance  of  witnesses.  Every  party  to 
a  suit  produces  the  witnesses  on  his  behalf^  at  the  trial.  But  in 
doing  so  he  is  not  confined  to  such  witnesses  as  voluntarily  ap- 
pear. If  necessary  he  resorts  to  compulsion.  It  does  not  follow 
because  no  express  power  is  given  to  the  magistrate  to  issue  a 
subpoena,  that  no  such  power  exists.  In  an  anonymous  case, 
which  is  reported  by  Lord  Coke,  (12  Co.  Rep.  130,)  he  says  that 
on  a  motion  made  by  him  before  the  justices  of  the  king's  bench, 
it  was  unanimously  resolved  ''  that  when  the  statute  gave  power 
to  justices  of  the  peace  to  require  any  person  or  persons  to  take 
the  oath,  the  law  impliedly  gave  them  power  to  make  a  warrant 
to  have  the  body  before  them ;  for  quando  lex  aliquid  alieni 
concedit,  canceditur  et  id  sine  que  res  ipsa  esse  ncn  paiestP 

In  reference  to  the  question  before  us  the  statute  states 
what  are  the  general  duties  of  the  magistrate.  It  does  not  pro- 
fess to  point  out  the  means  by  which  he  is  to  execute  those  du- 
ties. And  it  seems  to  me  that  the  natural  and  necessary  con- 
clusion is  that  he  may  use  such  means  as  are  known  to  the  law, 
and  such  as  are  used  in  all  similar  cases,  [see  The  People  v. 
WyngcUl,  5  Hiil,  19,)  and  such  must  have  been  the  intention 
of  the  legislature ;  tor  the  statute  which  provides  for  the  fees 
of  justices  of  the  peace  in  criminal  cases,  allows  a  charge  "for 
a  subpoena  for  each  witness ;"  and  in  a  subsequent  section  it 
provides,  that  "  whenever  any  magistrate  shall  issue  any  sub- 
peena  in  any  criminal  proceeding  or  trial,  he  4511811  indorse  upon 
the  bftck.  thereof  a  memorandam,  showing  whether  the  same' 
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was  issued  for  the  people  or  the  prisoner."  (2  R.  S.  749.) 
These  provisions  show  beyond  a  question,  that  it  was  supposed 
by  the  legislature  that  the  magistrate  had  the  power  to  issue 
a  subpoena  in  criminal  proceedings;  or,  in  other  words,  the 
power  is  assumed  to  exist.  Sut  it  is  said  that  even  if  the  power 
to  issue  a  subpoena  exists,  still  that  the  magistrate  has  no  right 
to  enforce  the  attendance  of  the  witness  in  case  of  disobedience. 
The  power  to  issue  a  subpoena  means  the  power  to  issue  one 
which  shall  be  effective,  or  it  means  nothing.  It  means  the 
legal  and  not  the  mere  physical  power.  It  means  the  power  to 
issue  a  subpoena  which  the  party  is  bound,  and  may  be  cotn- 
pelled  to  obey.  But  it  b  said  that  even  if  this  power  exists, 
yet  that  the  magistrate  cannot  compel  the  witness  to  be  sworn. 

The  statute  which  makes  provision  respecting  criminal  pro- 
ceedings, gives  express  power  to  any  magistrate  to  punish  for 
contempt  in  the  like  cases,  and  in  the  like  manner,  as  is  pro- 
vided in  the  second  chapter  of  the  third  part  of  the  revised 
statutes,  in  relation  to  justices  of  the  peace  in  civil  cases.  (2 
JR.  iK  748.)  In  the  chapter  referred  to,  it  is  provided  that  wheni 
a  witness  attending  before  any  justice,  shall  refuse  to  be  sworn, 
and  the  party  at  whose  instance  he  attended  shall  make  oath 
that  the  testimony  of  such  witness  is  so  far  material,  that  with- 
out it  he  cannot  safely  proceed  in  the  trial  of  such  cause,  such 
justice  may  by  warrant  commit  such  witness  to  the  jail  of  the 
county.  (2  jR.  S.  274.)  In  the  case  of  criminal  proceedings 
there  is  no  cause  pending,  and  no  party  to  a  cause  to  make  an 
affidavit  of  the  materiali^  of  the  witness.  It  was  in  reference 
to  this  difference  in  the  two  cases,  that  the  statute  provided  that 
the  magistrate  might  punish  in  the  like  cases,  and  in  the  like 
manner  J  and  not  in  the  same  cases  and  in  the  same  manner. 
The  object  of  the  statute  which  requires  the  oath  of  the  party 
is,  that  the  justice  may  have  sufficient  evidence  of  the  material- 
ity of  the  witness.  In  the  case  before  us,  the  recorder  certifies 
that  he  had  examined  the  complainant,  and  certain  witnesses 
produced  by  him,  touching  the  matters  embraced  in  the  complaint, 
and  that  upon  such  examination  it  satisfactorily  appeared  to 
him  tibukt  the  respondent  was  a  material  witness.   'As  the  letter 
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cf  the  statute  oaimot  be  followed,  it  seeibfl  to  me  that  it  ib  a  suf- 
ficient oompfiaxice  with  its  spirit,  that  enough  appear  from  tiie 
examination  taken  before  the  magistrate  to  show  the  materialitj 
ef  the  witness.  There  could  be  no  more  satisfactcny  manner  of 
-ascertaining  his  materiality,  and  the  judgment  of  a  magistrate 
is  certainly  of  as  much  weight  as  the  opinion  of  a  party,  although 
given  upon  oath. 

I  think  that  the  order  discharging  the  respondent  should  be 
rerersed,  and  that  he  should  be  remanded  to  the  custody  of  the 
sheriff,  to  be  held  by  him  under  the  commitment  issued  by  the 
recorder. 

.  BoosrvELT,  J.  The  witness  Hicks  was  committed  by  the  re- 
corder, and  discharged  by  a  judge  of  this  court.  We  are  now  in 
effect,  under  the  certiorari  which  has  been  issued,  called  upon 
.  to  decide  which  of  these  two  officers  was  right.  If,  on  the  re- 
turn of  a  habeas  corpus,  sued  out  by  a  party  alleging  himself  to 
be  unjustly  deprived  of  his  liberty,  it  shall  appear  upon  exam- 
ination by  the  officer,  that  the  prisoner  is  detained  in  custody 
'.'for  any  contempt  specially  and  plainly  charged  in  the  commit- 
ment, by  some  court,  officer  or  body  having  authority  to  com- 
$nU  for  the  contempt  eo  charged/*  the  law  makes  it  his  duty 
^Jorthmth  to  remand  such  party!'  (2  JR.  S,  567.)  Prom 
this  language,  as  well  as  from  the  nature  of  the  case,  it  is  obvi- 
•OS  tint  the  legislature,  in  allowing  a  habeas  corpus,  did  not 
intend  that  the  officer  issuing  it  should  revise  the  decision  of 
the  committing  magistrate,  and  determine  whether  the  party 
charged  had,  or  bad  not,  been  actually  guilty  of  the  contempt 
alleged.  He  was  simply  to  determine  two  questions :  firstj 
whether  en  the  Ikoe  of  the  commitment,  a  contempt  was  spe- 
dally  and  plainly  ekargod;  and  secondly ^  whether  the  officer, 
whose  name  it-lxve,  had  authority  to  commit  in  such  cases.  To 
remove  all  doubt,  however,  the  legislature  in  another  section  of 
tiie  same  act,  (}  42^)  OKpreesly  declared  that  "  no  court  or  officer, 
on  the  return  of  a  habeas  corpus,  should  have  power  to  inquire 
into  thejusiiee  0r  propriety  of  any  commitment  for  a  contempt| 
mad^by  any  court,  t^et  <ft  body,  actording  to  law,''  provided 
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Ahe  contempt  was  specially  and  plainly  *^  charged  in  the  commit* 
meiit^'^  as  abave  cUrected.  {See  aUo  The  People  v.  Caesels^ 
6  Em,  164.) 

la  the  recorder,  then,  an  officer  having  authority  to  commit 
for  contempts,  such  as  that  charged  in  the  commitment  now  un* 
der  review  2  The  statute,  in  relation  to  the  arrest  and  exam- 
illation  of  offenders,  (2  JR.  iS  706,)  declares  that  justices  of  the 
euyreme  court,  recorders  of  cUiea^sxA  sundry  other  officers  de^ 
aignatfid  in  it^  ^'  shall  have  power  to  issue  process  fi>r  the  appro* 
henson  of  persons  diarged  with  aay  oSense,  and  to- execute  the 
powers  and  duties  conferred  in  that  title."  And  it  further  pro* 
vides  (i  23)  that  ''  whenever  complaint  shall  be  made  to  any 
such  magistrate  that  a  eriminal  offense  has  been  committed,  it 
ahall  he  the  duty  of  such  magistrate  to  ezamine  on  oath  ibe 
oomplamant^  and  any  witnesses  who  may  be  produced  by  him. 
And  Jf  it  shall  appear,  from  such  examination,  that  any  criminal 
offense  has  been  committed,  the  magistrate  shall  issue  a  proper 
warrant,  &c.,  to  take  the  person  accused,  d^c.,  and  to  bring  him 
before  such  magistrate  to  be  dealt  with  aoc(Mrding  to  law." 

Thus,  it  will  be  seen,  it  is  not  only  the  right,  but  the  duty  of 
the  recorder,  to  investigate  criminal  aoctisations.  .  But  how  is  he 
to  investigate  if  he  has  no  power  to  compel  the  attendance  of 
witnesses?  It  is  said  he  may  interrogate  on  oath  the  person 
preferring  the  complabt,  and  the  witnesses  who  may  voluntarily 
submit  themselvea  to  his  examination.  If,  however,  the  wit^ 
n^ssesy  shown  periiaps  to  have  been  actually  present  at  the  eea»» 
mission  of  the  offense,  refuse  to  volunteer,  must  the  'course  of 
criminal  justice  for  that  reason  stand  still  ?  Has  the  magistrate, 
although  charged  with  a  duty,  no  compulsory  power  to  enable 
him  to  perferm  it  3  If  a  suit,  even  between  privaito  individuals, 
be  pending  in  another  state,  a  justice  of  the  peace  in  this  state 
may  compel  the  attendance  of  a  witness  to  testify  in  behalf  of 
tithex  party*  (2  jR.  /SL  898.)  And  yet  if  •»  eriniBal  proceeding 
before  a  like  magistrate  be  pending  iathis  stete,  for  an  offense 
againat  the  state  itself,  no  such  power  it  is  said  existe  in  behalf 
of  the  people.  To  such  a  length  indeed  is  the  propositien  cm^ 
vied^  that  if  the  magistcate  himself,  from  a  window  of.  the  city 
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hall,  saw  three  persons  together  in  the  street,  one  of  whom  1^ 
knew  and  the  others  not,  and  a  murder  were  actinJly  perpetrfr* 
ted  under  his  own  eye,  he  could  not  compel  the  known  person 
to  attend  and  testify  as  to  the  name  of  the  mnrderer,  so  as  to  en-, 
able  him  to  issue  a  warrant  for  his  apprehension.  Such  a  state 
of  the  law,  if  it  existed,  would  argue  great  remissness  on  tha 
part  of  the  legislature,  and  indeed  would  iuTolve  them  in  the 
absurdity  of  giving  to  the  magistrate  the  power  of  issuing  pro^ 
cess  for  the  apprehension  of  persons  accused,  and  yet  denying 
him  the  power  of  issuing  a  summons  to  require  the  attendance 
of  a  witness  to  enable  him  to  determine  whether  the  process  of 
arrest  ought  to  be  issued ;  and  the  further  absurdity  of  provid- 
ing, under  the  title  of ''  fees  of  justices  of  the  peace,''  an  aUow^ 
ance  for  a  subpoena  for  each  witness,  of  six  cents,"  (2  R.  & 
749,)  without  any  authority  to  issue  a  subpoena;  and  finally  the 
still  further  contradiction  of  expressly  enjoining  that  "  when- 
eyer  any  magistrate  shall  issue  any  subpoena  in  any  criminal 
proceeding  or  trial,  he  shall  indorse  upon  the  back  thereof  a 
memorandum,  showing  whether  the  same  was  issued  for  the 
people  or  for  the  prisoner." 

It  would  seem  from  these  provisions,  to  be  perfectly  obTiotoe 
that  the  legislature,  when  they  gave  to  ,the  magistrate  the 
power  of  examining  into  offenses  and  arresting  offenders,  sup^ 
posed  that,  by  necessary  implication,  they  had  also  given  him 
the  authority  necessary ''  to  execute  the  powers  and  duties  con- 
ferred," comprehending  in  the  grant  the  power  ^to  issue  ,s 
subpcena  for  the  people  in  any  criminal  proceeding."  It  is 
also  a  fundamental  rule,  in  the  construction  of  statutes  as  well 
as  constitutions,  that  the  grant  of  an  express  power  carries 
with  it,  by  necessary  impUcation,  every  other  power  necessary 
and  proper  to  the  execution  of  the  power  expressly  grantedr 

Assuming  then  that  the  magistrate  had  authority  to  compel 
the  attendance  of  the  witness  and  to  require  htm  to  be  swonr 
and  testify,  had  he  authority  to  punish  a  refusal  on  the  part  of 
the  witness  to  give  evidence  when  actually  in  the  presence  of 
the  magistrate ;  and,  if  so,  in  what  manner  1 

Under  the  head  of ''  misoeUaoeoue  provisions  respeottng  eiiaH 
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itial  proceedings,"  it  is  enacted  (2  R.  S.  748,  §  44,)  that  "any 
magistrate  anthorized  to  exercise  any  jorisdiction  in  respect 
to  offenses,  shall  have  the  same  power  to  preserve  order, 
during  any  judicial  proceedings,  and  to  pnnish  for  contempts 
in  the  like  cases  and  in  the  like  manner,  as  provided  in  the 
second  chapter  of  the  third  part  of  the  revised  statutes  in  re^ 
lation  to  justices  of  the  peace  in  civil  cases."  By  those  pro- 
visions,  (2  R.  S.  240,  §  83,)  a  justice  of  the  peace  is  authorized 
to  issue,  subpcenas  "to  compel  the  attendance  of  witnesses  to 
give  evidence,  on  any  trial  depending  before  himself  or  any 
other  justice.^'  And  on  their  refusal  or  neglect  to  attend,  in 
conformity  to  such  subpoena,  and  on  "competent  testimony  to 
the  satisfaction  of  the  justice,  that  the  testimony  of  such  wit* 
ness  is  material,"  it  is  provided  that  "  the  justice  shall  have 
power  to  issue  an  attachment  to  compel  the  attendance  of  such 
witness ;"  and  if  {page  274,  i  279,)  he  shall "  refuse  to  be  sworn 
in  the  form  prescribed  by  law,  or  to  answer  any  pertinent  or 
proper  question,  and  the  party  at  whose  instance  he. attended 
shall  make  oatii  (afterwards  altered  in  1884,  to  "other  compe- 
t-ent  evidence,")  that  the  testimony  of  such  witness  is  so  far 
material,  <fec.  such  justice  may  by  warrant  commit  such  wit- 
ness to  the  jail  of  the  county,  &c.  until  "  he  submit  to  be  sworn 
or  to  answer." 

No  doubt  then,  it  seems  to  me,  can  remain  that  the  recorder, 
if 'he  was,  as  he  certifies  he  was,  satisfied  of  the  materiality  of 
the  testimony  of  the  witness  Hicks,  and  if  a  judicial  proceeding 
was  lawfully  pending  before  him — ^in  other  words  if  complaint 
had  been  made  to  him  that  a  criminal  offense  had  been  perpe* 
trated — was  authorized  to  investigate  the  charge,  and  with  that 
view,  to  compel  the  witness,  on  pain-  of  imprisonment,  to  dis'* 
close  his  knowledge  on  the  subject. 

Was  then  a  complaint,  such  as  is  contemplated  by  the  statute, 
duly  made  to  the  recorder  ?  No  particular  form,  it  is  conceded, 
was  necessary ;  not  even  the  use  of  writing.  A  mere  parol 
statement,  such  as  any  citizen,  without  professional  luid,  might 
make,  provided  the  act  charged  was  a  criminal  offense,  was  all 
the  law  required^    Such  we  believe  is  the  universal  understand* 
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icg  and  the  every  day  practice.  What  then  was  the  complainfi 
in  this  case  ?  The  recorder  certifies  that  the  comptroller  of  the 
city  ^<  appeared  before  him  and  made  complaint  that  certain 
criminal  offenses,  to  wit)  criminal  frauds  upon  the  corporation 
of  the  city  of  New- York,  and  the  obtaining  by  criminal  means 
money  from  the  treasury  of  said  city,  bad  been  committed,  in 
the  city  of  New- York,  by  divers  persons  unknown**^  That  th# 
comptroller  (admitting  the  certificate  in  that  respect  to  be  open 
to  review)  did  substantially  make  the  complaint  so  certified  is 
proved  by  his  affidavit;  and  the  only  p(»nt,  therefi)re,  Bug* 
gested  by  the  return,  and  remaining  to  be  considered,  b,  do  ^ 
acts  complained  of,  if  proved,  constitute  in  law  ^  a  criminal 
offense  ?" 

By  the  82d  section  of  the  general  provisions  concmning 
crimes  and  their  punishment,  (2 12.  &  702,)  it  is  declared  tiia^ 
<*  the  terms  '  crime,'  or  '  offense,'  when  used  in  this  chapter  or  ia 
any  other  statute,  shall  be  construed  to  mean  any  offense 
fi)r  which  any  cariminal  punishment  may  by  law  be  inflicted.'' 
Frauds,  affecting  the  public,  may,  in  certain  cases,  be  punished 
criminally,  even  at  commcm  law.  (TAe  People  v.  SUne,  9 
Wend.  182.)  And  under  the  statute,  (2  It  8.  677,)  every 
person  who,  with  intent  to  cheat  or  defraud  another,  (extended 
by  a  subsequent  section  at  page  708  to  cities  and  corporhHoni^ 
generally)  shall  designedly  by  color  of  any  false  token  ot  wiit» 
uig)  pr  l>y  tuay  other  false  pretense,  obtain  the  signature  of  any. 
person  to  any  written  instrument,  or  obtain  from  any  persoa 
any  money,  personal  property,  or  valuable  thing,  upon  conviction 
thereof  shall  be  punished  by  imprisonment,  ico.  There  is  then 
a  class  of  frauds,  which  are  not  only  criminal  in  their  nature, 
but  criminal  in  law,  and  punishable  by  the  courts  as  ^criminal 
offenses,"  and  a  class,  therefore,  of  which  the  recorder)  and  the 
other  magistrates  referred  to,  had  jurisdiction  so  far  at  least  as 
to  inquire  into  their  probable  commission,  and  their  jHrobable 
perpetrator,  and  to  order  his  arrest  and  triaL 

Again,  it  is  objected,  that  the  comptroller,  in  his  complsonl, 
accuses  no  particular  persons  by  name.  The  law,  to  set  tiie  pro* 
oeeding  in  motion,  requires  no  such  specnfication.    It  simply. 
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pVovides  that  complaint  shall  be  made  that  a  criminal  offense  has 
"been  committed;  no  matter  by  whom.  One  of  the  very  objects 
of  the  preliminary  inquiry  may  be,  and  we  know  frequently  is,  to 
awartain  the  name  of  the  perpetrator  as  well  as  the  other  particu- 
lars of  the  alleged  offense.  To  this  end  witnesses  are  to  be  pro- 
duced by,  that  is  on  the  part  of,  the  complainant.  They  are  to  be 
produced,  as  witnesses  are  usually  produced  by  plaintiffs  and  de- 
fendants in  civil  suits — ^by  request,  if  willing,  by  subpoena,  if  not — 
it  being  the  universal  understanding  that  a  witness  attending  by 
either  mode,  at  the  instance  of  a  party,  is  a  witness  '^  produced 
by"  the  party.  It  is  their  testimony,  which  is  not  only  to  cor- 
roborate, but  to  give  certainty  to  the  accusation,  and  to  deter- 
mine at  whose  door  it  should  be  laid.  All  the  complainant  can 
make  oath  to  may  be  that  the  act  has  been  done,  and  that  A.  B. 
and  C.  D.,  if  interrogated,  can  tell  who  did  it.  For  aught  that 
appears,  this,  in  the  present  case,  was  precisely  the  position 
of  Mr.  Hicks,  and  the  only  question  intended  to  be  put  to  him 
was,  do  you  know  the  handwriting  of  a  certi^in  fraudulent 
voucher?  Can  it  be  possible  that  the  witness,  in  such  a  case, 
can  fold  his  arms,  and  in  effect  say  to  the  magistrate,  "first  tell 
me  who  did  it,  and  then  I  will  tell  you  ?"  Allow  such  an  ob- 
jection, on  the  part  of  a  witness  to  prevail,  and  a  murderer,  per- 
petrating his  bloody  deed  in  broad  day,  in  the  prestoce  of  a  dozen 
bystanders,  might,  as  already  suggested,  walk  the  streets  un- 
touched, if  eleven  of  those  bystanders  preferring  the  complaint 
were  ignorant  of  his  name,  and  the  twelfth  who  knew  it,  revised, 
unless  coerced,  to  make  the  disclosure. 

Much  has  been  said  of  the  supposed  inquisitorial  character 
of  the  proposed  examination ;  and  the  recorder,  in  the  rhetorical 
language  of  counsel,  has  been  painted  as  boring  or  Iktiempting  to 
bore  a  sort  of  judicial  te^^t  into  the  bosom  of  the  witness,  to 
extract  from  that  sacred  repository  the  secret  thoughts  and  pur- 
poses,' which  its  dwber,  as  an  American  freeman,  had  a  right  to 
vail  from  the  eyes  of  idl  but  the  Omniscient.  The  history  of 
the  kmg  since  buried  and  justly  execrated  court  of  star  chamber 
has  also  been  cited  by  way  of  warning.  Were  this  court  to 
]Md  to  such  appeals,  every  party  and  every  witness,  in  dvil 


168        CASES  IN  THE  SUPREME  COURT. 

Reid  V.  McNanghton. 

as  well  as  in  criminal  proceedings,  might  with  as  good  and  in  most 
instances  much  better  grounds,  claim  exemption  equally  with  Mr. 
Hicks.  The  privilege  of  withholding  information,  in  the  pos* 
session  of  a  witness,  not  implicating  himself,  and  of  which 
the  public  good  demands  the  disclosure,  can  challenge  no  sym* 
pathy,  and,  it  seems  to  me,  is  entitled  to  no  favor.  There  may 
be  considerations,  it  can  well  be  conceived,  which  should  induce 
a  witness,  or  at  least  justify  him,  not  to  volunteer ;  but  when  a 
magistrate,  indisputably  possessing  criminal  jurisdiction,  after 
objtetion  and  argument,  decides  that  a  witness  is  bound  to  an- 
swer, a  persistence  in  refusal,  unless  satisfactorily  explained, 
savors  more  of  obstinacy  than  the  assertion  of  right. 

Having  arrived  at  the  conclusion  that  the  recorder  had  the 
lawfal  authority  to  require  the  witness  to  testify,  and  to  enforce 
bis  decision,  if  necessary,  by  imprisonment,  nothing  is  left  for 
us  but  to  remand  the  witness  to  the  custody  of  the  sherifl^  there 
to  remain  until  he  shall  submit  to  be  sworn  and  to  testify.  As 
a  consequence,  the  order  appealed  from,  discharging  the  said 
John  J.  Hicks,  should  be  reversed. 

Edmonds,  J.  concurred. 

Order  reversed. 

[Nbw-Tork  Geitcral  Tbrm;  May  2, 1868.  Edioardt,  Edmonds  and  Bont- 
veU,  Joitioes.] 


Beid  vs.  McNaughton. 

The  payment  of  interest,  by  one  of  two  maken  of  a  Joint  and  several  promis- 
BOiy  note,  before  the  statute  of  limitations  has  attached,  wiU  take  the  case 
out  of  the  statate,  as  to  both  makers,  and  oontinue  the  liability  of  each 
upon  the  note,  for  six  years  from  the  time  of  snch  payment  Cadt,  J.  dis- 
sented. 

Vim  KBwrtn  y.  Parmdee,  (2  Comst^  628,)  distfaignished  flrom  the  present  case. 

This  was  an  action  on  a  joint  and  several  promissory  note, 
made  by  John  Crary  as  principal,  and  John  McNaughton  as 
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fiurety,  for  two  hundred  doIlai*s,  with  interest  annually,  and 
payable  to  the  order  of  Daniel  Reid,  and  dated  July  23,  1841. 
The  complaint,  after  setting  out  the  note  in  full,  stated  the  death 
of  Daniel  Reid,  his  last  will  and  testament,  and  the  probate 
thereof^  and  the  regular  transfer  of  the  note  to  the  plaintiff,  and 
demanded  judgment  for  the  amount  of  said  note,  together  with 
the  interest  from  28d  of  July,  1845.  The  answer  put  in  issue 
the  whole  complaint,  and  also  set  up  that  the  action  did  not  ac* 
ome  within  six  years.  The  reply  was  that  the  action  did  accrue 
within  six  years ;  and  also  that  the  defendant  on  .the  14th  October, 
1845,  acknowledged  the  cause  of  action  and  promised  to  pay,  &c. 
On  the  trial  at  the  Washington  circuit  in  February,  1852, 
before  Willard,  P.  J.  without  a  jury,  the  following  facts  were 
foand  by  the  judge.  1st.  That  John  Crary  and  John  McNaugh- 
ton,  on  the  23d  July,  1841,  made  their  note  in  writing  as  set 
forth  in  the  complaint.  2d.  That  John  Crary,  on  the  14th  Oc- 
tober, 1845,  paid  fourteen  dollars  for  the  interest  on  the  said 
note  for  one  year,  due  on  the  28d  July  preceding ;  the  interest 
for  the  preceding  years  having  been  regularly  paid.  3d.  That 
John  Crary  died  in  May,  1848.  4th.  That  this  action  was  com- 
menced October  8, 1851.  5th.  That  the  plaintiff  was  at  the 
commencement  of  this  action  and  still  is  the  owner  of  the  said 
note,  and  that  the  sum  due  24th  February,  1852.  was  $292,12. 
And  as  a  conclusion  of  law  from  these  facts,  the  judge  found 
that  the  plaintiff  was  entitled  to  recover  against  the  defendant 
John  McNaughton,  the  amount  due  upon  the  note,  and  he  gave 
judgment  accordingly.  There  were  some  other  facts  proved, 
but  they  were  not  material  to  the  point  on  which  the  cause 
turned,  and  were  disregarded.  The  defendant's  counsel  excepted 
to  the  decision  of  the  judge,  and  appealed  to  this  oourt. 

C  Crary,  for  the  appellant. 

J.  S.  Coon,  for  the  respondent. 

Willard,  P.  J.'    The  only  question  which  fairly  arises  on 
flog  appeal  is,  whether  the  payment  of  interest  by  Mr.  Crary, 
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ona  of  the  joint  ctnd  seyeral  makers,  took  the  case  out  of  the 
statute  of  Umitationa,  as  to  McNaoghton ;  the  action  having 
been  brought  within  six  years-  from  the  time  sueh  payment 
iras  made. 

Prior  to  the  decision  of  the  court  of  appeals  in  Va7i  Keuren 
Y.  Purmelee,  (2  ComsU  523,)  and  the  decisions  of  the  snprerae 
4Sourt  in  Bogert  y.  Vermilya,  (10  Barb.  82,)  and  Dunham  v. 
Dodffe,  {Id.  566,)  the  right  of  the  plaintiff  to  recover  upon  the 
evidence  in  this  ease  would  have  been  unquestionable.  Fluc- 
tuating as  the  decisions  may  have  been,  on  what  shall  constitute 
a  new  promise,  no  case  has  been  found  where  the  payment  of 
interest  on  a  debt  has  not  been  held  to  be  evidence  of  a  present 
liability  to  pay  the  principal.  Many  of  the  cases  on  this  eub- 
ject  are  ooUeeted  by  Allen,  J.  in  Dunham  v.  Dodge,  [suprt^) 
and  I  shall  take  occasion  to  notice  them,  and  others,  in  the 
course  of  this  opinion.  But  before  I  do  so,  it  may  be  well  to  see 
bow  far  we  are  concluded  in  this  ease  by  Bogert  v.  Vermilya^ 
Dunham  v.  Dodge^  and  Van  Keuren  v.  Parmdee.  {siipra.) 

The  case  of  Bogert  v.  Yermilya  was  on  a  joint  and  several 
promissory  note  made  by  the  defendant  and  one  Bogert,  and  it 
was  sought  to  continue  the  liability  of  the  defendant  by  payments 
made  on  the  note  by  Bogert,  before  the  statute  had  attached. 
This  evidenee  was  held  sufficient,  by  the  circuit  judge,  fcnr  that 
purpose,  but  the  judgment  was  reversed,  solely  upon  the  ground 
that  IB  the  opinion  of  the  learned  judge  who  delivered  the  judg- 
ment, the  court  of  appeals,  in  Van  Keuren  v.  Parmeloe,  had 
shown  thftt  the  rule  holding  that  payment  by  one  joint  debtor 
mvives  a  debt  against  hip  companion  was  wrong,  and  was  dis- 
tincUy  overruled.  The  case  of  Bogert  v.  VermUj^  differs  frotn 
the  one  under  eonsideration,  in  this,  that  in  the  latter  the  pay- 
ment was  expressly  of  the  interest  for  one  year,  and  which  sat- 
isfied the  interest  up  to  a  given  period,  and  was  mad^  two  years 
before  the  statute  of  limitations  had  attached ;  whereas,  in  Bih 
gert  V.  Vermilyay  the  payments  are  not  stated  to  be  of  interest. 
It  is  merely  said  that  Bogert  had  made  payments  on  the  note, 
within  BIX  years  before  the  eommeneement.of  the  suit,  mention- 
ing one  snm  of  fifty  dollaars,  which  was  paid  after  the  statute  of 
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IhoitotioDS  had  attacked*  It  does  not  appear  that  either  of  thd 
other  payments  was  made  by  Bogert  before  the  note  was  barred^ 
The  contrary  is  plainly  to  be  inferred.  In  both  these  respects^ 
it  essentially  differs  from  the  principal  case. 

In  Dunham  t.  Lhdge^  the  partial  payments  by  one  of  the 
makers  of  the  note  are  stated  to  have  been  made  befort  the 
statute  had  attached,  and  Within  six  years  before  the  commence* 
ment  of  the  action,  but  it  does  not  appear  that  they  were  pay*- 
ments  of  inieresU  Nor  is  there  enough  stated  to  show  that  they 
were  made  in  good  faith,  in  thi^  ordinary  course  of  business. 
The  eause  was  decided  solely  upon  the  authority  of  Van  Keurett 
Y«  ParmdeBj  and  if  the  latter  is  distinguishable  from  the  pres* 
ttAt;  as  I  think  it  is,  both  the  others,  for  that  reason  alone,  cease 
to  be  authority  against  the  decision  of  the  judge  at  the  circuit 
in  this  cause. 

I  do  not  meanj  however,  to  lay  much  strastf  on  these  points 
of  dtfterence ;  for  it  will  be  shown  in  a  moment,  that  the  case 
upon  which  the  learned  judges  relied,  does  not  warrant  the  con- 
clusions which  they  deduced  from  it ;  and  that  neither  of  those 
cases  can  be  supported  upon  principle*  In  Van  Keuren  r. 
•  Parmelee,  (2  CotnsL  528,)  the  case  was  this :  Van  Keuren 
bKmght  assumpsit  in  the  supreme  court,  against  B.  W.  Par- 
melee,  W.  H.  Calkins  and  John  Van  Keuren.  The  defendants 
Pannelee  and  Calkins  pleaded  the  general  isstle  and  statute 
of  limitations^  On  the  trial  before  Barculo,  J.  at  the  Dutcheds 
eircuit  in  October,  1848,  the  jury  found  a  special  verdict,  stilt- 
ing that  the  defendants,  while  partners  in  trade  under  the  name 
and  style  of  Parmelee,  Van  Keuren  &  Oa,  on  the  1st  of  May, 
1881,  gave  their  note  to  the  plaintiff  for  $580,  payable  on  de- 
mand ;  that  the  consideration  of  the  note  was  money  lent  to  tlte 
firm  and  used  in  its  business ;  that  within  six  years  of  the  com- 
mencement of  the  suit,  but  after  the  dissolntwn^  the  defendant 
John  Van  Keuren  acknowledged  the  existence  of  the  debt  and 
promised  to  pay  it,  but  whether  dsc.  The  supreme  court  for 
the  second  district,  rendered  judgment  for  the  plaintiff  for  the 
amount  of  the  note  and  interesti  as  found  by  the  special  verdict, 
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and  the  defendants  Parmelee  &.  Calkins  appealed  to  die  oomt 
of  appeals. 

It  is  quite  clear  that  this  judgment  could  have  been  reversed 
^Tithout  impairing  the  doctrine  that  an  acknowledgment  by  one 
joint  maker  is  evidence  against  all,  sufScient  to  remove  the  bar  of 
the  statute  of  limitations.  The  jury  should  have  been  instruct- 
ed to  find  a  promise  by  the  other  defendants  from  the  acknowl- 
edgment of  their  associate.  This  was  not  a  fact  which  the  court 
could  adjudge  as  matter  of  law,  any  more  than  they  could  ad* 
judge  a  conversion  in  an  action  of  trover^  from  a  special  verdict, 
finding  a  demand  and  refusal.  The  supreme  court,  instead  of 
giving  judgment  on  the  verdict,  should  have  awarded  a  vemire 
de  novo.  That  case,  moreover,  is  distinguishable  from  the  one 
under  consideration  in  several  other  particulars.  1.  The  statute 
bar  was  sought  to  be  removed  by  a  promise  of  one  late  partner, 
and  not  by  the  payment  of  interest  on  a  debt.  2.  The  promise 
of  the  partner  was  made  at  least  ten  years  after  the  dissolniion 
of  the  partnership.  In  all  these  respects  it  essentially  differs 
both  from  the  case  under  consideration,  and  even  from  Bogert 
V.  Vermilyea  and  Dunham  v.  Dodge.  The  great  deference 
which  is  justly  due' to  the  judgments  of  the  court  of  appeals,  and 
especially  to  the  opinions  of  the  eminent  chief  judge,  by  whom 
the  case  of  Van  Keuren^r.  Parmelee  was  decided,  led  the  learn- 
ed judges  in  the  1st  and  5th  districts  to  erroneous  conclusions 
in  the  cases  just  referred  to. 

That  the  acknowledgment  of  a  debt  by  one  partner  after  a 
dissolution  of  the  copartnership,  is  not  sufficient  to  take  the  case 
out  of  the  statute  of  limitations  as  to  the  other  partners,  was 
held  by  the  supreme  court  of  the  United  States  in  1828,  in  the 
case  of  Bell  v.  Morrison  et  al.  (1  Pet.  361.  See  1  Chreenl.  Ev. 
h  112  and  notes.).  In  this  state  a  different  rule  prevailed  for  a 
long  time,  commencing  ifith' Smith  y.  Ludlow^  (6  John.  267,) 
and  followed  up  in  Johnson  v.  Beardslee,  Pi5  /e/.  8 ;)  Patterson 
V.  Choaie,  (7  Wefid.A41 ;)  Hopkins  v.  Banks,  (7  Cowen,  650  ;) 
Roosevelt  v.  Mark,  (6  John.  Ch.  291,)  and  Dean  v.  Hewii^  (5 
Wend.  262.)  This  doctrine  was  involved  in  Van  Keuren  v. 
Parmelee^  (2  ComsL  528,)  and  the  cases  in  the  supreme  court 
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to  the  contrary  were  thus  directly  repudiated  by  the  court  of 
appeals.  It  is  not  important  to  pursue  this  branch  of  the  sub- 
ject, because  the  present  case  does  not  fall  within  the  principle 
discussed  in  those  cases. 

There  is  a  difference  between  the  acknowledgment  of  a  debt 
and  a  promise  to  pay,  by  an  oral  declaration,  and  a  partial  pay- 
ment of  the  debt  itself;  and  especially  when  such  payment  is 
for  interest.  The  payment  of  interest  raises  a  conclusive  pre- 
sumption that  there  remains  due  a  principal  sum  upon  which 
that  interest  is  computed.  When  the  sum  paid  is  expressed  to 
by  $14  for  the  interest  for  one  year,  as  in  the  present  case,  it 
removes  all  doubt  that  a  principal  of  $200  remains  due.  The 
leading  case  of  Whiteomb  v.  Whiting,  (Doug,  651,)  was  where 
a  note  was  taken  out  of  the  operation  of  the  statute,  as  against 
all  the  parties,  by  the  payment  by  one  of  the  joint  makers  of  the 
interest  and  part  of  the  principal.  Payment  by  one,  said  Lord 
Mansfield,  is  payment  by  all ;  the  one  acting  virtually  as  agent 
for  the  rest ;  and  the  law  raises  the  promise  to  pay  when  the 
debt  is  admitted  to  be  due.  In  Hunt  v.  BridghaiUj  (2  Pick. 
581,)  the  supreme  court  of  Massachusetts  held  that  a  partial 
payment  made  on  a  note  by  the  principal  promissor  took  the  debt 
out  of  the  statute  of  Hmitation^,  as  to  the  surety.  In  that  case 
the  payment  was  made  after  the  statute  had  attached,  and.it 
was  a  payment  generally  on  the  note,  and  not  specifically  of  the 
intei*est.  It  was  a  case  therefore,  where  the  equity  of  the  de- 
fendant was  far  stronger  than  in  the  principal  case.  It  went 
farther  than  it  is  necessary  to  go  in  this  case. 

The  case  of  Wyait  v.  Hodson,  (8  Bing.  809,)  is  exactly  like 
the  present  case.  It  was  an  action  on  a  promissory  note  which 
the  defendant,  as  surety,  had  made  jointly  and  severally  with 
his  brother,  in  November,  1824.  The  statute  of  limitations 
having  been  pleaded,  the  plaintiff  proved  payment  of  interest  by 
the  defendant's  brother  up  to  1828.  The  action  was  brought  in 
1832.  The  payment  was  made  by  the  principal,  as  in  this  case, 
before  the  statute  had  attached.  The  court  held  that  the  pay- 
ment took  the  case  out  of  the  statute,  as  against  the'  surety. 
Chief  Justice  Tindal,  on  giving  the  judgment  of  the  court,  re- 
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marks  that  the  payment  of  principal  of  intef edt  standd  on  a  dif« 
ferent  footing  froln  the  making  of  promises,  which  are  often  rash 
or  il!  interpreted,  while  motley  is  not  usually  paid  without  delih* 
oration ;  and  payment  is  an  unequivocal  act,  do  little  liable  to 
misconstruction  as  hot  to  be  open  to  the  objection  of  an  ordinary 
ttckno^fledgment. 

■  In  Burleigh  V.  Stott,  (8  B.  ^  C.  86,)  wher6  the  facts  pre- 
sented the  same  principle,  the  like  decision  was  made.  And  see 
also  to  the  same  effect  Pease  v.  ERrst,  (lO  B,  ^  (?.  1'22 ;)  Lane 
t.  Dotpy  (4  Bmb,  580 ;)  Tracy  v.  Rathbun,  (8  Td.  543  ;)  Ham- 
mon  r.  Huntley,  (4  Cowen,  493 ;)  White  v.  Hale,  (3  Pick.  191 ;) 
Frpe  V.  Baket^  (4  Id.  882 ;)  Round  v.  Lathrop,  (4  Conn.  Rep. 
838 ;)  Channelt  v.  Ditchbum,  (5  M  ^  W.  494.)  In  some  of 
the  foregoing  cases  a  'surety  was  charged  by  a  part  payment 
made  by  the  principal  del^r,  and  in  others  the  same  liability 
was  created  by  a  part  payment  after  the  istatute  had  attached. 
This  was  the  case  in  Channell  v.  Ditchbum,  (5  M.  ^  W.  494,) 
tfnd  Manderton  v.  Robertson,  (4  Mm.  ^  Ryh  440.) 

The  slight  circumi^tanceiS  which  hod,  in  many  cases,  been  held 
to  avoid  the  statute  of  limitations,  led  to  Lord  Tenterden's  act, 
(9  Oeoi  4,  eh.  14,)  requiring  a  writing,  in  the  case  of  a  new  prom- 
ise or  acknowledgment.  But  th&t  statute  left  the  effect  of  a 
partial  payment  untouched.  (6  Bac*  Abr*  403,  tU.  Limitation 
of  Actions.  Coll  on  Part.  284.)  The  code  of  1848,  §  90,  pro- 
tided  that  when  the  time  for  commencing  an  action  arising  on 
contract  shall  have  expired,  the  cause  of  action  shall  not  be 
deemed  revived  by  an  acknowledgment  or  new  promise,  unless 
the  same  be  in  Writing,  subscribed  by  the  party  to  be  charged. 
This  section  was  superseded  in  the  code  of  1849  by  J  90,  in* 
this  form :  "  No  acknowledgment  or  promise  shall  be  suflSdent 
evidence  of  a  new  or  continuing  contract,  whereby  to  take  the 
case  out  of  the  operation  of  this  title,  unless  the  same  be  contained 
in  some  Writing  signed  by  the  party  to  be  charged  thereby ; 
but  this  section  shall  not  alter  the  effect  of  any  payment  of 
principal  OT  interest.^  Here  id  an  express  legislative  recogni- 
tion of  the  Safety  wh;h  which  we  may  repose  upon  an  acit  of  piir« 
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tial  payment,  to  remove  the  bar  interposed  by  the  statute  to  the 
remedy. 

The  case?  are  not  entirely  uniform  as  to  the  manner  in  which 
the  statute  operates.  If  its  operation  be,  as  intimated  by  Judge 
Story  in  BeU  v.  Morrison,  (1  Peters,  874,)  to  extinguish  the 
debt,  nothing  short  of  a  new  promise  founded  on  an  adequate 
consideration  would  uphold  an  action  to  reoover  it.  But  the  su- 
preme court  of  the  United  States  has  never  gone  to  that  extent. 
Thus,  in  Wetzell  v.  Bernard,  (11  Wheat,  809,  815,)  recognized 
as  sound  law  by  Judge  Story  in  BeU  v.  Morrison,  Ch.  J.  Mar- 
shall concedes  that  an  unqualified  and  unconditional  acknowl- 
edgment of  the  present  existence  of  the  debt  will  revive  the 
original  cause  of  action.  See  also  Clemenison  v.  Williams,  (6 
Cr.  72.)  It  was  put  upon  a  similar  ground  by  the  supreme 
court  of  this  state  in  Dean  v.  Hetpit,  (5  Wend.  267,)  where  a 
negotiable  note^  revived  by  a  new  promise,  was  held  to  be  trans- 
ferable and  an  action  maintainable  in  the  name  of  the  indorsee. 
The  court  treated  the  new  promise  as  a  continuation  of  the  old 
promise.  They  viewed  the  statute  of  limitations  as  affecting  only 
the  remedy ;  thus  leaving  the  original  debt  in  other  respects 
unaffected.  This  is  the  view  taken  of  the  subject  in  this  state 
and  in  England.  {See  4  Barb.  538.)  The.  mode  of  pleading 
has  always  been  in  conformity  to  this  view,  both  in  this  country 
and  in  England.  It  has  never  been  required  of  the  plaintiff  t» 
declare  on  the  new  promise.  The  declaration  was  always  framed 
on  the  original  demand,  and  if  the  statute  was  pleaded,  the  new 
promise  was  replied.  See  the  precedents,  passim.  Jj^  this 
state  it  was  well  settled,  before  the  code,  that  the  unconditional 
acknowledgment  of  the  present  existence  of  the  debt  is  enough 
to  revive  and  continue  in  force  a  debt  upon  which  the  statute  has 
attached.  {Sands  y.  Oelston,  15  John.  511.  Allen  v.  Welh 
ater,  15  Wend.  284.)  Such  acknowledgment  must  now  be  in 
writing.  Whether  from  such  acknowledgment  a  promise  to  pay 
be  presumed,  according  to  the  New- York  cases,  or  whether  from 
such  acknowledgment  the  proteetion  of  the  statute  be  waived,  as 
was  intimated  in  Round  v.  Lathrop,  (4  Conn.  R.  838,)  is  im- 
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material.  It  is  well  settled  that  a  party  may  waive  a  statute 
which  was  made  for  his  advantage. 

It  cannot  be  denied  that  if  Whitcomb  v.  Whiting  and  Wyatt 
V.  Hodson,  and  a  host  of  other  cases  cited,  be  law,  the  judgment 
at  the  circuit  should  be  aflSrmed.  Feeling  the  force  of  this,  the 
counsel  call  our  attention  to  Bland  v.  Haslerig^  (2  Vent.  151,) 
decided  in  2  W.  &  M.  (1690,)  as  in  conflict  with  Whitcomb  v. 

Whitings  and  being  a  decision  before  the  revolution,  of  greater 
authority  than  that  case.  But  the  case  of  Bland  v.  Haslerfgy 
aifords  no  countenance  to  that  position.  That  case  was  a  joint 
action  against  four ;  the  plea  the  statute  of  limitations ;  and  a 
verdict  that  one  of  the  defendants  did  assume  within  six  years, 
and  that  the  others  did  not.  It  was  held  that  on  such  a  finding 
the  plaintiff  was  not  entitled  to  judgment  against  either  defend- 
ant. For  as  the  plea  was  joint,  and  the  replication  alleged  a 
joint  undertaking,  the  verdict  did  not  find  what  the  plaintiff  was 
bound  to  prove.     According  to  the  principles  of  Whitcomb  v. 

Whitingf  the  jury  should  have  considered  the  promise  of  one  as 
the  promise  of  all,  and  therefore  should  have  found  a  general  ver- 
dict against  all.  A  similar  objection  to  the  verdict,  as  has  been 
before  intimated,  exists  in  Van  Keuren  v.  Parmelee^  {supra.) 

The  case  of  Whitcomb  v.  Whiting  has  been  uniformly  fol- 
lowed in  England  and  in  this  state,  and  as  far  as  I  know,  has 
never  been  questioned  except  by  the  learned  judge  who  delivered 
the  opinion  of  the  court  in  Van  Keuren  v.  Parmelee,  It  was 
affirmed  in  England  in  Pelham  v.  Rai/ncd,  (2  Bing.  306 ;)  Bur- 
leigh V.  Scotty  (8  B.  ^  a  36 ;)  Clippendale  v.  Thurston,  (4 
a  ^  P.  98 ;)  and  in  Pease  v.  Hirst,  (10  JB.  ^.  C.  122.)  The 
case  of  Atkins  v.  Tredgood,  (2  B.  ^.  C.  23,)  and  Slatm*  v. 
Lawsonj  (1  B.  ^  Adol.  896,)  do  not  impugn  its  authority,  but 
rather  confirm  it.  Death  had  severed,  in  those  cases,  the  joint 
interest  of  the  parties,  and  revoked  the  .agency,  as  was  held  by 
this  court  in  Lane  v.  Doty,  (4  Barb,  530.)  The  distinct  recog- 
nition of  Whitcomb  v.  Whiting  as  an  authority  will  be  found 
in  more  than  a  hundred  reported  cases  in  our  reports,  extending 
through  a  period  of  more  than  half  a  century.  It  has  been  shown 
that  Van  Keuren  v.  Parmelee  is  essentially  different  from  this 
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aaie,  and  does  not  furnish  a  precedent  by  which  it  can  be  decided. 
The  remarks  therefore  of  the  learned  judge,  in  delivering  the 
judgment  of  the  court  of  appeals  in  that  case,  impugning  the 
doctrine  that  joint  debtors  are  agents  for  each  other  in  making 
payments  and  acknowledgments,  are  not  binding  upon  that  court, 
nor  are  authority  by  which  we  are  controlled.  If  a  joint  debtor 
be  an  agent  for  his  companion,  to  make  payments,  as  it  seems  to 
be  generally  agreed  that  he  is,  and  if  the  effect  of  such  payment 
be  to  recognize  the  present  existence  of  the  remaining  part  of 
the  debt,  the  law  raises  the  promise  from  such  recognition.  One 
debtor  does  not  promise  for  his  companion,  but  he  does  an  act 
as  his  agent,  and  within  the  scope  of  his  authority,  from  which 
the  law  concludes  them  both. 

The  principle  that  each  joint  debtor,  while  the  liability  con- 
tinues, is  the  agent  for  his  companion,  to  make  payments,  does 
not  rest  upon  the  case  of  Wkitcomb  v.  WhUing,  alone.  It  has 
been  repeatedly  affirmed  by  eminent  judges,  in  distinct  terms. 
See  Burleigh  v.  Siott,  (8  B,  4*  C.  36,)  and  various  other  cases 
already  cited.  The  payment  by  one  enures  to  the  benefit  of 
the  other.  A  release  to  one  woi^d  discharge  the  debt  as  to  both. 
{Bae.  Abr,  tU.  ObUgcUion  Z>.)  While  the  original  debtors 
are  living,  there  is  a  privity  between  them.  This  privity  is  de- 
stroyed by  the  death  of  either  party,  and  the  agency  is  revoked. 
Lane  y.  Doty,  Atkins  v.  T^edgold  and  Sicker  y.  Lawson  were 
decided  upon  this  distinction.  They  i&  effect,  concede  that 
during  the  life  of  the  original  parties,  each  joint  debtor  is  the 
agent  for  his  associate,  to  make  payment.  And  the  common 
law  declares  the  effect  of  the  payment  of  a  part  of  a  debt.  (2 
Oreenl.  Ev.  i  444,  and  the  cases  already  cited.)  It  is  to 
continue  the  liability  of  all  the  parties  from  the  time  of  the  pay- 
ment. The  code  does  not  confine  the  effect  of  this  payment  to 
the  party  making  it,  but  leaves  the  case  as  at  common  law.  I 
have  never  been  able  to  discover  any  hardship  or  absurdity  in 
the  rale.  See  Angel  on  LimiicUions^  chap.  28  p.  270,  et  seq. 
where  the  cases  are  reviewed. 

BroBBon,  Ch.  J,  in  his  learned  opinion  in  Van  Keuren  v. 
Parmeleej  denies  that  co-obligors  are  in  any  sense  the  agents  for 
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each  other,  so  as  to  make  admissions  that  will  take  the  case  out 
of  the  statute  of  limitations.  (2  Camst.  528.)  In  this  he  fol- 
lows Judge  Story  in  Bell  v.  Morrison,  (1  Peters,  868.)  Judge 
Story  admits,  however^  that  one  of  two  or  more  joint  debtors  has 
authority,  before  the  debt  is  barred,  to  discharge  it  by  payment ; 
and  if  the  payment  is  rightly  made,  the  party  paying  has  his 
remedy  for  contribution  against  his  companions.  But  he  denies 
that  an  authority  to  discharge,  affords  eyidence  of  a  virtual 
agency  to  charge.  This  concession  surrenders  the  whole  argu- 
ment. If  one  joint  debtor  has  authority  to  discharge  in  toio,  he 
necessarily  has  authority  to  discharge  in  part.  The  consequence 
of  a  full  payment  is  a  total  discharge  of  the  debt  and  the  crea- 
tion of  a  claim  to  contribution.  A  partial  payment,  on  the 
other  hand,  extinguishes  only  the  part  paid,  and  operates  as  a 
conclusive  presumption  that  the  remainder  is  still  due.  If  one 
has  authority  to  pay  in  part,  he  has  authority  to  do  an  act  from 
which  the  law  raises  the  promise  to  pay  the  balance.  This  is 
all  the  effect  of  the  agency  which  was  claimed  in  this  case. 

With  regard  to  partners,  it  has  never  been  denied  Uiat  dur- 
ing the  continuance  of  the  partnership,  one  partner  has  a  right 
to  make  admissions  and  to  do  acts,  in  reference  to  the  partner- 
ship affairs,  by  which  all  are  bound.  This  is  one  of  the  inci- 
dents of  that  relation,  and  springs  from  their  community  of  in- 
terest. Payment  to  one  partner  is  payment  to  both.  {Coll.  on 
Part.  879.  8  Moore  and  Payne,  665.)  Notice  to  one  binds 
the.  whole.  [Mayliew  v.  Eames,  1  C.  ^  P.  650.  1  M.  ^  S. 
259.  PoweU  v.  Waters,  8  Cowen,  670.  2  HUl,  451.  5  Id. 
101.  6  Id.  818.  4  Paige,  127.  8  Barb.  529.)  A  release  by 
one  of  several  joint  obligees  is  binding  upon  all,  upon  this  same 
principle  of  agency.    {Bae.  Abr.  title  Obligation  D.,  supra.) 

The  same  principle  applies  between  joint  makers  of  a  note, 
who  are  not  partners.  With  respect  to  that  transaction  they 
are  treated  as  partners,  and  subject  to  all  the  consequences  of 
that  relation.  {Douglass,  658,  note.  Coll.  on  Part.  289.) 
The  act  relative  to  proceedings  against  joint  debtors  treats  them 
as  partners  quoad  hoc.  (2  R.  S.  877.  Code,  §  186.)  And  this 
partnership  continues  until  the  debt  is  paid.    And  hence  the 
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case  of  joint  debtors  is  not  within  the  case  of  Van  Ketiren  v. 

'  Parmelee^  (2  ComsL  526.)  (1.)  because  a  part  payment  rests 
on  different  principles  from  a  bare  acknowledgment ;  and  (2.) 

'because  this  part  payment  was  not  made  after  a  dissolution  of 

.  the  assumed  partnership. 

The  result  of  this  opinion  is,  that  the  payment  of  interest  by 
Grary,  before  the  statute  of  limitations  had  run,  continued  not 
only  his  liability  but  that  of  McNaughton,  upon  the  note^  for 
six  years  from  the  time  of  such  payment    I  do  not  express  any 

.  opinion  on  the  effect  of  a  partial  payment  by  one,  after  the  stat- 
ute has  attached,  the  point  not  being  involved  in  this  case*  Nor 
do  I  express  any  opinion  on  a  collusive  payment,  or  a  small 
sum  paid  in  fraud  of  the  other  joint  maker.  There  was  no  pre- 
tense that  the  present  was  not  a  fair  payment,  made  in  the 
ordinary  course  of  business.  The  case  is  not  controlled  by  Van 
Keuren  v.  Parmelee^  but  is  distinguishable  fnmi  it.  • 
I  think  the  judgment  should  be  affiicnied* 

Hand,  J.  Payment  of  part  of  the  principal,  or  interest,  is 
evidence  to  take  a  debt  out  of  the  statute  of  limitations.  This 
was  so  in  England  before  Lord  Tenterden's  act,  (9  Geo.  4,  cA. 
14,)  and  is  so  since,  and  has  always  been  so,  in  this  state.  {Smith 
V.  Ludlowy  6  John.  26T.  Wenman  v.  Mohawk  Ins,  Co.,  13 
Wend.  267.  Arnold  v.  Downing,  11  Barb.  654.  Car  shores. 
Huyck,  6  Barh.  583.  Ang.  on,  Lim.  ch.  22.  1  SmUh's 
Cos.  818,  and  notes.    2  Saund.  64,  n.  b.)  .     P'^^^^J^f^ 

The  important  question  in  the  case  now  under  Joig^^ero 
.is,  whether  part  payment  by  one  joint  and  sev(caiMnaker^<a|r\Q^ 
contractor  will  have  the  like  effect  as  to  all  of  theml 
was  perfectly  well  settled  in  the  affirmative,  in  thisFstate,  ^^V?*^' 
the  case  of  Van  Keuren  v.  Parmelee,  (2  Comst.  52l|g)  liArrnat    ^^^ 
case  it  was  decided  that  a  promise  made  long  after 
of  a  firm,  and  by  one  of  the  copartners,  after  the  statute  had  at- 
tached, would  not  revive  a  debt  contracted  by  the  firm,  against 
the  other  members.    Judge  Bronson,  in  delivering  the  opinion, 
although  he  admitted  it  was  distiBguishablo  from  a  payment, 
did  not  confine  himself  to  the  case  of  a  mere  promise,  but  in  his 
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argument  attacked  WhUcomb  v.  Whiting,  (2  Doug.  652.)  In 
the  sabsequent  ease  of  Bogert  v.  Vertnilya,  (10  jBarfr.  82,)  this 
court  in  the  first  district  felt  so  far  bound  by  the  case  of  Van 
Keuren  v.  Parmdee,  that  they  refused  to  give  effect  to  a  part 
payment  by  one  co-debtor,  made,  (as  I  underc^tid  the  state- 
inentj)  after  the  statute  had  run*  And  the  fifth  district  has 
gone  one  step  farther,  and  held  that  paytnents  by  one  maker  of 
a  note,  before  the  statute  had  attached,  Mrere  insufficient  to  con- 
tinue  the  liability  of  the  other  tiiakets.  {Dunham  y.  Dodge^ 
Id.  566.)  The  justice  who  deKrered  the  opinion  ikdmitted  that 
the  law  was  well  settled  the  other  way,  by  authority,  before  Van 
Kenrcn  v.  Parmelee^  With  unfeigned  respect  for  the  judge 
who  delivered  the  opinion  in  the  Case  last  hamed^  and  for  the 
justices' of  the  first  and  fifUi  districts,  I  am  constrained  to  say, 
that  as  to  the  effect  of  payment,  the  opinion  in  Van  KeUren  v. 
Parmelee  was  entirely  obiter,  and  consequently  I  do  not  feel 
authorized  to  follow  Bogeft  v.  Vermilya  itnd  Dunham  v. 
Dodge  ;  contrary  to  the  well  settled  law  of  this  state  repeatedly 
declared  in  this  court.  I  have  had  occasion  to  express  rather 
liberal  views,  perhaps,  upon  the  doctrine  of  stare  decisis,  (2  Z?e- 
stio,  389,)  but  I  cannot  consent  to  follow  mere  obiter  dicta,  if 
they  tend  to  overturn  the  established  law  of  the  land.  It  is  not 
to  be  denied,  that  part  payment,  and  even  a  new  promise,  before 
the  case  in  the  court  of  appeals,  was  evidence  to  take  the  debt 
out  of  the  statute.  This  principle  was  perfectly  well  settled, 
and  has  been  held  to  extend  to  admissions  made  after  the  stat- 
ute had  run.  {Smith  v.  Dudlvu>,  6  John,  267-  Johnson  v. 
^Beardslee,  15  Id,  8.  Htanmon  v.  Huntley,  4  Cou>.  494.  Dean 
V.  HewUt,  5  Wend,  257.  Patterson  V.  Choate,  7  M.  441. 
StilweU  V.  Hatisbrauck,  1  Hill,  561.  Tracy  v.  Rathbun,  8 
Barb.  S.  C.  ».  548.  Lane  v.  Doty,  4  Id.  580.  Waikins  v. 
Stevens^  Id.  168.)  The  rule  has  prevailed  in  England,  certainly 
since  WhUc&nA  v.  Whiting,  decided  in  1781,  and  before  and 
after  Lord  Tenterden's  act,  before  and  after  the  statute  had  at* 
tached,  and  against  sureties.  {Perham  v.  Rayndl,  2  Bing. 
866.  Burleigh  v.  Stott,  S  B.  ^  C,  86.  Bradford  v.  Tnpper, 
7  Eng.  L.  ^  Eq.  541.    Perry  v.  Jadcsm,  4  3*.  R.  516.     Wy 
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Oft  V.  ^<mIm^  8  Bing.  80d.  12et(;  v.  Pettet,  1  A.  ^  E.  196. 
dPMue  ¥.  jESf^  Id  £.  4*.  C  122.  Qoddard  v.  Ingrakanh  3 
'Q.  £.  889.  Ghmnnel  v.  DUMmm,  b  M.  ^  W.  494.  C%tp- 
f^^kMe  y.  7%taiv^M,  Jf.  4*  M  411.  2  ^attml.  12.  64,  Mte  ft. 
1  iSpfti^A'<9  ImA  Cob.  notes  to  Whiicamb  v.  WhUing.)  In 
iietf  y«  fSftm^m^  (1  PeterSf  851,)  Mr.  J.  Story  denied  this  rale, 
bat  «s  I  Understand  Ua  opimon,  not  enough  was  shown  to  make 
all  J  ef  ike  partoere  liablei  and  the  case  arose  in  Eentncky,  and 
wa6  goYemed  by  the  laws  of  &at  state.  A  part  of  his  opinion 
haa  been  ^iprwed  by  this  tN)tirt,  bat  not  tliat  now  nnder  consid- 
^ratiolu  He  cited  no  English  authority  against  Whitcomb  v. 
WkUmgi  but  thought  Lord  Kenyon  in  Clark  v.  Bradshaw,  (8 
Esp^  1S6,)  and  LcArd  EUe&borough  in  Brandram  ▼.  Whartofh 
(1  S.  ^  Aid,  468,)  had  expressed  some  doubts.  Those  judges, 
as  I  uaderstaad  their  remarks  in  those  cases,  expKoitly  acknowl- 
edged the  authority  of  Whitcomb  v.  Whiting,  The  first  was 
decided  in  1800  and  the  other  in  1B18,  and  BM  y.  Morrison  in 
1828 ;  and  it  is  a  little  remarkable  that  in  the  last  named  case, 
no  noliofe  was  taken  of  Perham  y.  Rayntd,  decided  in  1824, 
which,  upon  a  review  of  the  doctrine  upon  principle. and  author- 
ity, Bot^mly  fully  approved  Whiicomb  v.  Whiting,  but  extended 
the  rule  to  a  mere  acknowledgment,  and  against  a  surety. 

The  decision  in  Van  Keuren  v.  Parmelee,  so  far  as  the  pointy 
decided  properly  arose  in  the  case,  of  course  is  binding  upon  this 
courts  But  it  was  not  a  ease  of  ptfrt  payment,  which  perhaps 
haa  been  oonridered  ae  standing  upon  firmer  ground ;  and  has 
been  earcepted  from  the  operation  of  the  new  statute.  {Code, 
i  110.)  If  we  thought  the  great  array  of  authorities  unsound  in 
principle,  alill  We  should  not  feel  authorized  to  go  beyond  the 
caee  in  the  tsourt  of  appeals.  It  is  admitted  that  case  wrought 
a  great  change  in  this  state  in  the  law  of  contracts,  and  many 
debts  may  have  been  lost  to  fiie  creditor,  by  ovenruling  an  unbro- 
ken current  of  published  decisions  on  the  subject,  in  our  own 
courts,  ooi!«ri^g  a  period  of  about  forjty  years,  and  indeed  over- 
ruling all  the  decisions  in  our  own  courts  and  in  England.  With 
all  respect,  this  seems  very  like  judicial  legislation.  And  we  are 
almost  tempted  to  exclaim  in  the  language  of  a  very  learned  and 
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able  judge,  in  respect  to  another  decision,  "that  this  avowed  de« 
partore  from  the  lav  as  it  had  been  previouslj  settled,  has  made 
ft  precedent  of  *  paramount  authority,'  I  most  respectfully  deny." 
(1  JERll,  452.)  -  I  believe  both  decisions  produced  some  surprise. 
Whether  the  former  rule  was  put  on  the  ground  of  original 
contract,  agency,  or  community  of  interest,  was  of  no  importance 
if  such  was  the  law  when  the  agreement  was  made.  The  pay- 
ment of  the  debt  is  a  common  duty,  and  payment  by  one  ifl 
payment  by  all.  And  certainly  payment  before  the  statute  has 
attached,  exonerates  all  from  a  legal  obligation,  to  that  extent,  and 
is  doing  no  more  than  to  perform  a  legal  as  well  as  moral  duty 
which  they  then  could  be  compelled  to  perform*  An  acknowtedg- 
ment  by  one  co-contractor,  after  the  statute  has  attached,  since 
the  decision  in  the  court  of  appeals,  is  not  sufficient.  Whether 
an  acknowledgment  before,  or  part  payment  after,  would  be,  is 
not  the  question  now  before  the  court.  Notwithstanding  the 
statute,  the  demand  remains  in  existence,  and  a  clear  recognition 
of  that  existence  restores  the  remedy.  It  does  not  create  a  new 
debt,  but  continues  the  old  one.  {Dean  v.  Hewit,  5  Wend, 
25T.  Soulden  v.  Van  Rensselaer,  9  Id.  297.  Wait  v.  Morris, 
6  Id.  894.  Watkifis  v.  Stevens,  4  Barb.  168.  Quantock  v. 
England,  6  Burr.  2680.  Perham  v.  Rayndt,  supra^)  Iff 
this  state,  and  in  England  even  before  Lord  Tenterden's  act,  a 
mere  admission  that  the  debt  was  valid  in  its  origin  was  not 
sufficient.  And  if  the  acknowledgment  was  accompanied  by  any 
protestation  against  paying  the  debt,  it  was  insufficient.  But 
from  a  clear  recognition  of  an  existing  debt — ^a  general  and  un- 
qualified acknowledgment — when  nothing  is  said  to  prevent  it.  a 
general  promise  to  pay  ought  to  be  inferred.  {Sands  v.  Gels- 
ton,  15  John.  518.  Stafford  v.  Rtchardson,  15  Wend.  802. 
Allen  V.  Webster,  Id.  284.  Fearn  v.  Leans,  6  Bing.  849. 
Tanner  v.  Smart,  6  B.  ^  C.  608.  Ang.  on  Lim.  ch.  20.  2 
Satind.  64,  n.  c,  6th  ed.)  The  power  of  one  partner  to  create  a 
debt  against  the  copartnership,  after  dissolution,  is  quite  another 
matter.  By  acknowledgment,  the  co-debtor  does  not  create  a 
new  obligation ;  he  only  restores  the  remedy,  and  such. only 
would  be  the  effect,  if  it  bound  a  co-contractor.    The  declaraiion 
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ie  upon  the  old  contract,  except  on  a  promise  by  executor  or  as- 
signee. And  admissions  to  a  stranger  are  sufScient,  certainly 
as  against  himself.  ( Watkins  v.  Stevens,  supra,  and  cases 
there  died.     McCrea  v.  Purmort,  16  Wend.  477.     Depuy  v. 

*  Swart,  8  /A  186.  Stafford  v.  Bacon,  1  Hill,  534.  Smilden 
V.  Van  Rensselaer,  9  Id.  297.  Wait  v.  Morris,  6  Id.  394.) 
The  statute  does  not  extinguish  the  debt  or  the  right ;  and  it  is 
optional  with  the  defendant  whether  in  pleading  he  will  waive  it 
or  not.  {Biggins  v.  Scott,  (2  B.  ^  Ad.  418.  1  Saund.  R.  288, 
n.  2.  And  see  Bal.^  on  Lim.  17,  notes  ;  2  Toml.  Die.  461.) 
The  case  of  Bland  v.  Hazlerig,  (2  Vent.  150,)  where  there  was 
a  verdict  against  one  of  four  defendants  on  a  plea  of  the  statute, 
has  been  explained  on  the  ground  that  no  judgment  could  be  en- 
tered for  the  plaintiff  on  such  a  verdict.  Mr.  Viner,  who  wrote 
long  before  Whitcomb  v.  Whiting,  puts  the  case  under  the 
head  of ''  Trial ;"  and  I  believe  does  not  mention  it  in  any  other 
part  of  his  work.  (21  Vin.  482.)  Indeed,  if  all  are  not  liable, 
there  might  be  difficulty  in  obtaining  judgment  on  a  contract 
merely  joint,  after  the  statute  had  once  run,  against  one  who 
had  promised  within  six  years ;  for  if  he  only  should  be  sued,  to 
say  nothing  of  a  variance,  he  could  plead  nonjoinder ;  and  if  all 

should  be  sued  and  a  verdict  rendered  only  against  him  promis- 
ing, the  plaintiff  would  fail  against  all,  within  the  principle  of 
Bland  v.  Hazlerig.  See  1  Chit.  PL  84, 5 ;  Robertson  v.  Smith, 
18  John.  459 ;  Hall  v.  Rochester,  8  Cow.  874.)  And  this  shows 
the  propriety  of  the  decision  in  Whitcomb  v  Whiting.  Lord 
Tenterden's  act  provides  for  this ;  whether  the  code  does  so,  it 
is  not  necessary  now  to  determine.  In  many  cases,  even  in  tres- 
pass, where  a  joint  liability  exists,  by  well  established  rules  of 
evidence,  the  admissions  of  one  are  competent  evidence  against 
his  co-defendants.  However,  complete  homage  must  be  paid  to 
the  decision  of  the  court  of  appeals  on  the  point  before  them, 
and  the  effect  of  the  mere  admission  or  promise  of  one  co-con- 
tractor after  the  statute  has  attached,  is  no  longer  an  open  ques- 
tion in  this  court. 

The  code  is  not  applicable  to  this  case ;  for  that  has  not  altered 
the  l»w  as  to  payments ;  and  beside,  the  right  of  action  accrued 


184  OASES  IN  THE  SUPREME  COURT. 

Eeid  V,  McNaughtop. 

before  it  wa9  passed.  (Code,  {§  73, 110.)  1%  has  been  heU  it 
applied  where  the  promise  was  after  the  code  and  after  the  stat- 
ute had  run.  ( Wadsworth  v.  Thomas,  7  Barb.  446.)  With 
all  respect  \  have  doubts  as  to  the  correctness  of  that  daoiaion. 
(2  R,  S.  30)  §  45.  Van  Rensselaer  v.  Livingston,  12  Wrnid^ 
490.  Sayre  v.  Wisner,  8  Id.  661.  McCormiek  v.  Bamum, 
10  Id.  104.  Huntington  v.  Brimkerhoff,  Id.  Z!%.  Millard 
Y.  Whittaker,5HiU,4iOS,  Johnson  y.  Burrell,Z  Id.  2Z&.  CoU 
v.  irmn«,  6  Jii.  634.  Vm  Hook  v.  Whitlock,  8  JPa^e,  409^ 
Didier  r.  Davison,  2  jBari.  CA.  477.  Carshore  v.  Huyck,  6 
J3ar6. 583.  Williamson  y.  i^M,  2  ^Sbm^f.  CA.  533.  ilu«/tn  v. 
T(w»pAi7Mr,3/S'atirf/./KC.«.22.  ll?c»ia,128.  7JoA».477.) 
If  the  old  debt  is  not  extinguished  and  the  suit  is  upon  that,  the 
right  of  action  within  the  meaning  of  the  a^t  accrued  as  soon  as 
a  suit  could  have  been  brought,  and  has  never  accrued  twice.  • 
But  it  is  sufficient  that  this  is  a  case  of  part  payment  before 
the  statute  had  attached.    The  judgment  should  be  affirmed. 

Gadt,  J.  The  complaint  in  substauee  is  that  on  the  28d 
day  of  July,  1841,  John  Orary  and  the  defendant  made  a  note 
as  follows : 

^'  $200.  For  value  received  we  jointly  and  severally  promise- 
to  pay  to  the  order  of  Daniel  Reid,  two  hundred  dollars  with 
interest  annually.  John  Chart, 

John  McNAua]SToi<r,  surety." 

That  the  interest  upon  said  note,  up  to  July  23d,  1845,  has 
been  annually  paid  and  indorsed  thereon,  the  last  of  which 
payments  was  made  and  indorsed  thweon,  October  14,  1845. 
That  since  the  making  of  the  note,  both  the  said  John  Giary 
and  the  said  Daniel  Beid  have  deceased-  That  Daniel  Reid, 
on  or  about  the  16th  day  of  JSTovember,  1842,  made  his  will, 
and  thereby  bequeathed  to  Alexanda*  Beid  and  John  Beid 
the  said  note,  and  appointed  them  his  executors,  and  that 
letters  testamentary  were  grants  to  them.  That  on  the  7th  of 
October,  1845,  John  Beid  assigned  all  his  interest  in  the  note  to 
the  plaintiff;  that  the  note  has  not  been  paid ;  and  that  the  sum 
of  $200  with  interest  from  the  23d  of  July,  1845,  is  due  thereon. 
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The  defendant,  in  his  answer,  amongst  other  defenses,  alleged 
that  the  snpposed  cause  of  action  mentioned  in  the  complaint, 
did  not  accrue  to  the  plaintiff  against  the  defendant  at  any  time 
within  six  years  next  before  the  commencement  of  this  action, 
in  manner  and  form  as  the  plaintiff  hath  alleged  in  his  complaint. 
To  that  part  of  the  answer  the  plaintiff  replied^  ''  That  the  cause 
of  action  mentioned  in  the  complaint  did  accrue  to  the  plaintiff 
against  the  defendant  within  six  years  next  before  the  com- 
mencement of  this  action,  in  manner  and  form  as  alleged  in  the 
complaint.  And  furt&^,  that  the  defendant  within  six  years 
last  past,  and  on  or  about  the  fourteenth  day  of  October,  1845, 
acknowledged  the  cause  of  action  to  be  due  and  unpaid,  and 
promised  the  owners  and  holders  thereof  to  pay  the  same ;  and 
did  also  in  the  years  1846  and  1847  acknowledge  the  said  note 
to  be  due  and  unpaid,  and  again  promised  to  pay  the  same  to 
the  said  Alexander  and  John  Beid  as  executors  and  holders  and 
owners  of  the  same." 

John  Grary  died  in  May,  in  the  year  1848,  and  this  action 
was  commeneed  the  8th  day  of  October,  1851,  ten  years  two 
montiis  and  fifteen  days  after  the  right  of  action  accrued  on  the 
note,  and  six  years  wanting  six  days  after  the  last  payment  of 
interest  The  cause  was  tried  before  a  sin^e  judge,  at  the 
Washington  circuit,  in  the  year  1852.  bn  the  trial,  the  plain- 
tiff offered  to  prove  by  George  W.  Harsha,  that  John  Orary,  one 
of  the  makers  of  the  note,  asked  the  witness  to  go  with  him  to 
some  moneyed  man,  to  obtain  money  to  pay  Mr.  Reid.  This 
evidence  was  objected  to  by  the  defendant's  counsel,  and  the 
objection  was  overruled  and  the  evidence  admitted,  and  the  de- 
fendant's counsel  excepted.  The  plaintiff  then  offered  to  prove 
by  John  Beid,  that  the  said  John  Crary,  on  the  14th  day  of 
October,  1845,  paid  the  interest  on  the  note,  up  to  the  23d  day  of 
July,  1845.  The  defendant's  counsel  objected  to  the  evidence, 
on  the  ground  that  a  payment  by  Mr.  Crary  was  no  evidence  of 
a  new  promise  by  the  defenduit,  and  would  not  take  the  case 
out  of  the  statute  of  limitations  as  to  the  defendant  The 
judge  overruled  the  objection,  and  received  the  evidence,  and 
the  defiBndanft  counsel  excepted.  -After  proving  the  death  of 
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John  Grary,  and  that  the  plaintiff  was  the  owner  of  the  note,  and 
the  sum  due  thereon,  the  plaintiff  rested.  The  defendant  then 
moved  for  a  nonsuit,  on  the  ground  that  payment  hy  Orary  was 
not  evidence  of  a  promise  by  the  defendant.  The  judge  denied 
the  motion,  and  the  defendant's  counsel  excepted,  and  the  judge 
gave  judgment  in  favor  of  the  plaintiff  for  $292,12 ;  from  that 
judgment  the  defendant  has  appealed  to  this  court,  and  the 
question  now  is,  whether  the  judge  erred  in  admitting  the  evi- 
dence objected  to,  or  in  refusing  to  nonsuit  the  plaintiff^  or  in 
giving  judgment  in  his  favor. 

When  the  note  was  made,  three  express,  and  one  implied,  con- 
tracts were  made  thereby.    John  Grary  and  the  defendant  sev- 
erally promised  to  pay  to  Daniel  Beid  $200  with  annual  interest, 
and  they  made  a  joint  promise  to  the  same  effect,  and  the  law 
implied  a  contract  on  the  part  of'  Mr.  Grary  to  his  surety,  to 
*  pay  the  note,  and  save  him  harmless  therefrom.    The  plaintiff 
was  at  liberty  to  sue  each  of  the  makers  separately,  or  to  sue 
them  jointly ;  and  each  of  the  makers  had  a  right  in  respect  to 
his  separate  contract,  to  make  any  arrangement  he  .pleased  with 
the  payee     But  the  plaintiff  claims  that  each  of  the  makers  of 
the  note  had  authority  to  make  a  new  contract,  binding  not 
only  himself  but  his  co-debtor  to  pay  the  note,  and  it  is  not  ap- 
parent from  the  plaintiff's  complaint,  on  which  of  the  express 
contracts  he  seeks  to  recover ;  whether  upon  the  several  con- 
tract of  the  defendant  or  upon  the  joint  contract  of  both  the 
makers.    He  has  alleged  that  the  note  was  made  by  both,  and 
that  the  interest  was  annually  paid,  but  bywhom  he  has  not 
alleged.    But  £rom  the  plaintiff's  reply,  it  may  be  inferred  that 
he  seek^  to  recover  on  the  several  contract  of  the  defendant^ 
for  in  that,  as  has  ahready  been  stated,  after  having  alleged 
that  the  cause  of  action  against  the  defendant  did  accrue 
within  six  years  next  before  the  commencement  of  the  action, 
and  to  show  how  the  new  cause  of  action  arose,  the  plaintiff 
further  aUeged,  that  the  defendant  within  six  years  last  past, 
and  on  or  about  the  14th  day  of  October,  1842,  acknowl- 
edged the  said  cause  of  action  to  be  due  and  unpaid,  and  prom- 
ised  the  owners  and  holders  thereof  to  pay  the  same ;  and  did 
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nlso  ia  the  years  1846  and  1847,  acknowledge  the  said  note  to  be 
due  and  unpaid,  and  again  promised  to  pay  the  same  to  the  said 
JLlexander  and  John  Beid  as  executors,"  &a  It  is  certainly  ap- 
parent from  this  reply  that  the  plaintiff  relied  on  the  admissions 
«nd  promises  made  by  the  defendant  himself,  to  show  that  a  cause 
of  acti<Mi  accrued  against  the  defendant,  within  six  years  next 
•  before  the  action  was  commenced ;  and  it  must  be  remembered 
that  the  admissions  and  promises  alleged  to  have  been  made  by 
,the  defendant,  are  alleged  to  have  been  made  at  a  time  when 
John  Crary  was  living. 

'  On  the  trial  there  was  no  evidence  given,  or  offered,  to  show 
that  the  defendant  had  ever  seen  the  note,  or  said  a  word  or 
4one  an  act  respecting  it,  after  it  was  made  and  before  the  ac- 
tion was  commenced ;  but  instead  of  that,  the  plaintiff  offered  to 
prove  by  (George  W.  Harsha  that  John  Crary  asked  him  to  go 
with  him  to  some  moneyed  man,  to  borrow  money  to  pay  Beid. 
This  was  objected  to,  the  evidence  admitted,  and  the  defendant 
excepted  on  the  ground  that  it  did  not  tend  to  prove  a  promise 
by  the  defendant.  The  plaintiff  then  offered  to  prove  that  John 
Crary  paid  the  interest  on  the  note  annually,  and  that  the  last 
payment  was  paid  and  indorsed  on  the  note,  on  the  14th  of  Oc- 
tober, 1845.  This  was  objected  to,  the  evidence  admitted  and 
the  defendant  excepted,  because  it  did  not  prove  a  promise  by 
the  defendant  as  alleged  in  the  reply. 

The  plaintiff,  by  section  168  of  the  code,  was  allowed  to  al- 
lege in  his  reply,  ^^  any  new  matter,  not  inconsistent  with  the 
complaint,  constituting  a  defense  to  such  new  matter  in  the 
answer.^'  And  what  new  matter  did  the  plaintiff  allege  in  his 
reply  ?  Two  admissions  and  two  promises  made  by  the  defend- 
ant, in  the  years  1845, 1846  and  1847>  and  seeks  to  prove  that 
the  defendant  made  the  admissions  and  the  promises  alleged, 
by  evidence  that  John  Crary  paid  the  interest  on  the  note  for 
four  years  in  succession.  And  did  that  evidence  prove  the  ad- 
missions and  promises  alleged  in  the  reply?  If  the  plaintiff 
intended  to  rely  upon  the  fact  that  John  Crary  paid  the  interest, 
ae  a  defense  against  the  matter  alleged  in  the  answer,  he  ought 
to  have  alleged  that  fact  in  his  reply,  or  he  ojagbt  to  have  alleged 
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a  promise  by  both  the  makers,  and  proved  the  payment  made  by 
Mr.  Crary  as  evidence  of  a  promise  made  by  both,  for  sorely  » 
payment  made  by  Mr.  Crary  eannot  be  evidence  of  s  several 
promise  made  by  the  defendant. 

>  I  am  inclined  to  the  opinion  that  the  evidence  offered  by  the 
plaintiiF  was  inadmissible  under  the  issue  between  the  parties^ 
and  did  not  prove  the  matter  alleged  in  the  reply,  and  therefore 
that  the  plaintiff  ought  to  have  been  nonsuited.  Thia  view  of 
the  ease  does  not  appear  to  have  been  very  distinctly  taken  at 
the  circuit,  nor  was  it  much  urged  upon  the  argvment  before 
this  court.  Upon  that  argument,  the  defendant's  counsel  re- 
lied, principally,  upon  what  he  regarded  as  a  settled  rule  of  law, 
that  one  joint  debtor  could  make  no  admission  or  promise,  nor 
do  any  act  which  would  take  a  case  out  of  the  statute  of  lim- 
itations as  to  his  co-debtor.  It  cannot  be  claimed  on  either 
side,  that  the  decisions  of  the  courts,  in  respect  to  the  statute 
of  limitations,  have  been  uniform.  At  times  it  has  been  re- 
garded as  a  beneficial  statute,  at  other  periods  it  has  been  viewed 
as  working  great  injustice,  by  objecting  an  honest  creditor  to 
the  loss  of  a  large  sum,  in  consequence  of  having  indulged  a 
debtor  more  than  six  years,  and  any  slight  admissions  have 
sometimes  been  deemed  sufficient  to  take  the  case  out  of  the 
statute ;  and  no  man  can  hope  to  reconcile  the  conflicting  decisions 
which  have  been  made  respecting  the  application  of  the  statute 
of  limitations,  as  to  actions  founded  on  C0B<a*act. 

Before  referring  to  any  cases,  it  may  be  well  to  examine  the 
statute  itself,  to  ascertain  what  constouction  ought  to  be  put 
upon  it.  2  B:  S.  295^  sec  18,  is  as  follows:  "The  following 
actions  shall  be  commenced  within  six  years  next  after  the  oause 
of  such  action  ttcemedf  and,not  after. ^  Among  the  actions  enu- 
merated in  that  section,  are  actions  for  trespass  on  lands,  ac- 
tions of  replevin,  actions  for  libels  and  actions  of  assumpsit.  It 
has  at  no  period  been  held  by  any  court,  th^^  an  adnussion  by 
a  person  that  he  hftd  committed  a  trespass  on  anoth^s  land,  or 
published  a  libel,  would  take  the  case  out  of  the  statute  of  lim- 
itations, and  enable  the  injured  party  to  maintain  an  aetion,  ten 
Jrsars  aft«r  the  trespass  on  land  was  co^imitted,  the  goods  taken, 
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or  the  libel  published.  Why  ?  Because  the  admission  that  a 
peraaa  had  feUod  the  treep  of  his  neighbor,  taken  his  goods,  or 
libeled  him,  givee .  no  new  canse  of  action ;  the  admission  in 
such  caaes  is  not  a  repetition  of  the  injury.  A  person  giyes  to 
hie  neighbor  a  promissory  note  for  $100,  and  on  the  same  day 
publisheB  a  libel  of  the  same  neighbor.  At  the  end  of  five 
years,  eleven  numths  and  twenty^five  days,  the  payee  of  the 
note,  and  the  person  libeled,  takes  a  witness  with  him  and  goes 
to  the  maker  of  the  note  and  shows  him  the  note,  and  asks  him, 
Sir,  did  yon  make  this  note?  Tes.  Have  you  ever  paid  it? 
No.  '  Are  yon  willing  to  pay  me  a  dollar  towards  the  interest? 
Yes.  And  the  dollar  is  paid  and  indorsed  on  the  note.  He 
then  shows  Hm  the  libel,  and  asks,  did  you  publish  that  libel  of 
me  ?  I  did,  sir.  Have  you  ever  paid  me  any  thing  for  the  in- 
jury done  te  me  by  that  publication?  I  have  not  Are  you 
now  willing  to  psy  me  a  dollar  in  part  compensation  of  that  in- 
jury?  I  am,  and  here  is  the  dollar ^  which  the  injured  man 
receives*  and  gives  a  receipt  for  it.  The  payee  named  in  the 
note  and  the  perS<A  libeled,  waits  another  five  years,  and  then 
Qommenees  an  action  on  the  note,  and  another  on  the  libel.  In 
the  action  on  the  note  he  will  succeed ;  but  be  defeated  in  his 
action  for  the  publication  of  the  libel.  Why  ?  The  admissions 
as  ta  the  libel  were  as  full  and  complete  as  were  the  con- 
fessi<ms  as  to  the  note ;  and  why  should  th^  not  enable  the 
injured  paorty  to  recover  in  one  action  as  well  as  in  the  other? 
The  only  answ^  must  be,  that  as  to  the  note,  the  courts  have 
held  that  the  admission  was  evid^iice  of  a  neir  promise,  that  when 
t^e  aCbnission  was  made,  a  new  cause  of  action  accrued ;  but  as 
to  the  libel,  the  admissions  were  not  evidence  of  a  new  publica- 
tion of  the  libel,  and  did  not  therefore  give  a  new  cause  of 
action*  If  the  effect  of  an  admission  was  to  continue  the  old 
cause  of  action,  its  <q>eration  would  be  as  effectual  in  an  action 
for  a  libel  as  in  an  action  on  a  promissory  note,  and  the  court 
mmt  hav«  been  mueh  inclined  to  evade  the  statute  of  limita- 
tiona,  when  it  was  first  decided  that  an  admission  that  a  note 
was  unpaid  was  evidence  of  a  promise  to  pay  it ;  and  that  by  a 
pvemiee  thus  proved  a  new  cause  of  action  acerued.    In  Beli  v. 
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Morrison^  (1  Peters^  851,)  Justice  Story,  in  giving  the  opinion 
of  the  supreme  court  of  the  United  States,  discusses  with  much 
force  and  clearness,  questions  in  relation  to  the  statute  of  limi- 
tations. In  that  case  the  inquiry  was.  what  effect  was  to  be 
given  to  the  admissions  and  declarations  of  one  partner,  afker 
the  dissolution  of  the  partnership ;  and  at  page  370,  he  says : 
"  The  question  is  not,  however,  as  to  the  authority  of  a  partner, 
after  the  dissolution,  to  adjust  an  admitted  and  subsisting  debt, 
we  ^ean  admitted  by  the  whole  partnership,  or  unbarred  by  the 
statute,  but  whether  he  can  by  his  sole  act,  after  the  action  is 
barred  by  lapse  of  time,  revive  it  against  all  the  partners,  with- 
out any  new  authority  communicated  to  him  for  this  purpose. 
We  think  the  proper  resolution  of  this  point  depends  on  another, 
that  is,  whether  the  acknowledgment  or  promise  is  to  be  deemed 
a  mere  continuation  of  the  original  promise,  or  a  new  contract 
springing  out  of  and  supported  by  the  original  consideration* 
We  think  it  is  the  latter,  both  upon  principle  and  authority ; 
and  if  so,  as  after  the  dissolution,  no  one  partner  can  create  a 
new  contract,  binding  upon  the  others ;  his  acknowledgment  is 
inoperative  and  void,  as  to  them.^  And  on  page  871,  he  says : 
''  What,  indeed,  would  seem  to  be  decisive  on  this  subject  is, 
that  the  new  promise,  if  qualified  or  conditional,  restrains  the 
rights  of  the  party  to  its  own  terms ;  and  if  he  cannot  recover 
by  those  terms,  he  cannot  recover  at  all.  If  a  perscm  promise 
to  pay,  upon  condition  that  the  other  do  an  act,  performance 
must  be  shown,  before  any  title  accrues.  If  the  declaration 
lays  a  promise  by  or  to  an  intestate,  proof  of  the  acknowledg- 
ment of  the  debt  by  or  to  his  personal  representatives,  will  not 
maintain  the  writ ;  why  not,  since  it  establishes  the  continued 
existence  of  the  debt  ?  The  plain  reason  is,  that  the  promise  is 
a  new  one,  by  or  to  the  administrator  himself,  upon  the  original 
consideration,  and  not  a  revival  of  the  original  promise.  So,  if 
a  man  promise  to  pay  a  pre-existing  debt,  barred  by  Hie  statute, 
when  he  is  able,  or  at  a  future  day,  his  ability  must  be  shown, 
or  the  time  must  be  passed,  before  the  action  can  be  main- 
tained; why?  Because  it  rests  on  the  new  promise,  and  its 
terms  must  be  complied  with.''    This  argument  was  urged  by 
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Justice  Story,  in  an  action  against  partners,  who,  while  the 
partnership  continued,  had  power  to  make  contracts  binding  on 
each  other ;  but  in  this  case,  a  debtor  and  his  surety,  who  never 
previously  had  authority  to  make  contracts  binding  on  each 
other,  joined  in  making  a  joint  and  several  promissory  note,  and 
the  question  is,  whether  the  defendant,  by  signing  the  note  as 
surety  for  John  Crary,  delegated  to  him  authority  to  make  new 
contracts  in  respect  to  that  note,  binding  on  the  defendant? 
When  the  defendant  signed  the  note,  a  cause  of  action  accrued 
against  him,  in  favor  of  the  payee  named  in  the  note,  on  which 
an  action  might  have  been  commenced  at  any  time  within  six 
years,  and  not  after.^ 

The  plaintiff  now  insists  that  John  Crary,  the  principal 
debtor,  had,  on  the  14th  day  of  October,  1845,  authority  to 
make,  and  did  make  a  new  contract,  by  which  a  new  cause  of 
action  accrued  against  the  defendant,  and  in  favor  of  the  then 
holder  of  that  note,  to  recover  from  him  the  amount  due  upon  the 
note,  at  any  time  within  six  years  thereafter,  and  the  plaintiff 
must  fail  in  his  action,  unless  he  can  show  that  John  Crary  had 
such  authority,  and  that  by  paying  interest  on  the  note,  he  had 
made  such  new  contract,  which  bound  the  defendant,  and  gave 
the  plaintiff  a  ftew  cause  of  action  against  the  defendant.  There 
are  many  adjudged  cases,  which  go  to  sustain  the  claim  of  the 
plaintiff,  and  others  that  show  that  the  claim  cannot  and  ought 
not  to  prevail.  How  came  John  Crary,  by  authority,  to  make 
a  new  contract  in  October,  1845,  securing  to  the  then  holders 
of  this  note  a  right  to  sue  the  defendant  at  any  time  within  six 
years  thereafter?  Suppose  John  Crary,  on  the  14th  day  of 
October,  1845,  had  written  as  follows,  on  the  back  of  this  note : 
"  I,  John  Crary,  for  myself  and  for  my  surety,  John  McNaugh- 
ton,  agree  that  the  within  note  has  not  been  paid,  and  that  we 
and  each  of  us  will  pay  the  same  at  any  time  within  six  years 
from  this  date,"  and  signed  his  name  to  it;  he  would  thereby 
have  bound  himself,  but  I  doubt  whether  any  court  would  say 
tiwt  he  thereby  bound  the  defendant.  But  will  the  fact  that  he 
on  that  day  paid  $14,  for  the  arrears  of  interest  on  the  note,  be 
legal  evidence  of  a  valid  conitract  precisely  like  the  one  above 


192  CASES  m  THE  SUPREME  CJOURT. 

Bold  V.  MuNangbtoD. 

supposed?  If  he  had  no  authority  to  make  an  express  contract 
to  that  effect,  binding  on  the  defendant,  the  law  would  not  im- 
ply such  contract  from  any  act  which  he  could  do.  It  will  be 
difficult,  I  think,  to  find  a  case  where  the  law  has  implied  a  con- 
tract from  the  act  of  a  party  who  had  no  right  to  make  the 
contract  implied. 

What  reason  has  been  assigned  for  holding  that  payment  by 
one  joint  debtor,  created  a  new  cause  of  action  against  the  others  ? 
The  only  reason  assigned  is,  that  each  is  agent  for  the  other  in 
making  payments.  In  WhUcomb  y.  WhUing^  {Doug.  Rep. 
652,)  Lord  Mansfield  and  his  associates  held  that  part  payment 
within  six  years,  by  one  of  four  joint  and  several  makers  of  a 
promissory  note,  took  the  case  out  of  the  statute  of  limitations 
as  to  all  of  the  makers.  In  Van  Keuren  v.  Parmehe^  (2  Comst. 
627,)  Justice  Bronson,  in  giving  the  opinion  of  the  court  of  ap- 
peals, referred  to  Whiicomb  v.  Whitings  and  cited  the  follow- 
ing part  of  the  opinion  of  Lord  Mansfield :  "  Payment  by  one  is 
payment  for  all ;  the  one  acting  virtually  as  agent  for  the  rest. 
And  in  the  same  manner,  an  admission  by  one,  is  an  admission 
by  all ;  and  the  law  raises  a  promise  to  pay,  when  the  debt  is 
admitted  to  be  due."  And  then  Justice  Bronson  added: 
"  Nothing  but  the  great  name  of  Lord  Mansfield  could  have 
given  currency  to  this  reasoning.  It  is  plain  enough  that 
'  payment  by  one  is  payment  for  all,'  so  far  as  relates  to  the 
satisfaction  of  the  debt ;  but  that  fact  neither  shows,  nor  has  it 
any  tendency  to  show,  a  new  promise  or  acknowledgment  by 
the  other  joint  debtors.  Payment  is  nothing  more  than  an  ad- 
mission tluEkt  the  debt  is  due ;  and  like  any  other  admission,  it 
can  only  affect  the  party  who  makes  it,  unless  he  has  authority 
to  speak  for  others,  as  well  as  himself." 

If  there  be  debts  due  from  a  copartnership  at  the  time  of  its 
dissolution,  the  partners  remain* joint  and  several  debtors.  In 
BeU  V.  Morrison,  (1  Peters,  878,)  Justice  Story,  said:  "The 
light  in  which  we  are  disposed  to  consider  this  question  is, 
that  after  a  dissolution  of  a  copartnership,  no  partner  can 
create  a  cause  of  action  against  the  other  partners,  except  by  a 
new  authority  communicated  to  him  for  that  purpose." 
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I  shall  not  spend  time  in  collecting  the  cases  which  have  been 
decided  on  the  authority  of  Whitcomb  v.  Whiting  ;  nor  those 
in  which  that  case  has  been  disregarded ;  as  I  believe  the  court 
of  appeals,  in  Van  Keuren  y.  Parmelee,  intentionally  overruled 
the  opinion  of  Lord  Mansfield  in  that  case,  and  all  the  other 
cases  resting  on  that.  Dunham  v.  Dodge,  (10  Barb,  566,) 
was  a  case  like  this,  and  decided  in  favor  of  the  defendant.  I 
am  therefore  of  opinion  that  the  motion  for  a  new  trial  should 
he  granted. 

Judgment  affirmed. 

[Washington  General  Term,  May  2,  1863.  WiUard,  Hand,  and  Cody 
Justices.] 
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According  to  the  ancient  ml©  of  the  common  law,  which  has  always  been  ' 

adopted  in  this  state,  the  public  have  no  other  right  in  a  highway,  in  the 

country,  than  th^t  of  passage  and  repassage ;  and  any  interference  with  the 

soil,  other  than  such  as  may  be  regarded  as  necessary  to  the  enjoyment  of 

this  right,  will  be  considered  as  a  trespass,  and  an  action  will  lie  in  favdr  of 

the  owner  of  the  fee.    But  there  is  a  wide  difference  between  a  highway  in 

the  country,  and  a  street  in  a  populous  commercial  city.    Per  Edwards,  P.  J. 

Whether  the  corporation  of  New-Tork  be  the  owner  of  the  fee  of  the  streets 
in  trust  for  the  public,  or  whether  it' be  merely  the  trustee  of  the  streets 
and  highways  as  such,  irrespectiye  of  any  title  to  the  soil,  it  has  the  power 
to  authorize  their  appropriation  to  aU  such  uses  as  are  conducive  to  the 
public  good  and  do  not  interfere  with  their  complete  and  unrestricted  use 
as  highways ;  and  in  doing  so,  it  is  not  obliged  to  confine  itself  to  such  uses 
as  hare  already  been  permitted.  As  ciyilization  advances,  new  uses  may 
be  found  expedient.    Per  Edwards,  P.  J. 

A  railway  in  a  city  is  not  per  setk  nuisance,  or  a  puipresture. 

The  corporation  of  the  city  of  New-Tork  has  the  power  and  right  to  authorize 
the  use  of  its  streets  for  a  railway. 

80  fkr  as  the  common  councU  of  the  city  of  New-Tork  acts  in  the  exercise  of 
its  public  political  powers,  and  within  the  limits  of  its  charter,  it  is  vested 
with  the  largest  discretion.  And  whether  its  laws  are  wise  or  unwise ; 
whether  they  are  passect  ffom  good  or  bad  motives,  it  is  not  the  province 
of  the  supreme  court  to  inquire.  But  as  regards  the  acts  of  the  corporation 
in  reference  to  its  private  property,  it  stands  upon  a  very  different  footing. 
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Such  property  is  held  for  the  common  benefit  of  all  the  corporators.  In  re- 
spect to  that,  the  corporation  is  charged  with  high  duties.  It  is  the  depoa-  ' 
itary  of  a  trust,  which  it  is  bound  to  administer  faithfWy,  honestly  and 
Justly.  And  if  it  is  guilty  of  a  breach  of  trust,  by  disposing  of  its  yaluable 
pr(q)erty  without  any  or  for  a  nominal  oonsideratiQn,  it  will  stand  upon  the 
same  footing  as  if  it  were  the  repreoentatiTe  of  a  private  indiTidnal,  or  of  a 
private  corporation. 

The  mere  fact  that  the  forms  of  legislation  are  used,  in  committing  such 
breach  of  trust,  will  make  no  difference  in  the  character  of  the  act.  It  will 
not  be  in  any  sense  the  exercise  of  a  political  power  delegated  for  public 
purposes.  And  the  privilege  of  exemption  iVom  judicial  interference  ter- 
minates where  legislative  action  ends. 

When  a  public  corporation  acts  in  reference  to  its  private  property,  its  acta 
are  equally  of  a  private  character,  and  equally  subject  to  Judicial  control, 
with  those  of  a  private  corporation. 

The  streets,  in  the  city  of  New-York,  are  a  species  of  property,  held  by  the  cor- 
poration, and  are  subject  to  the  same  trusts  and  duties  as  is  its  other 
property. 

Where  the  common  council  of  the  city  of  New-Tork  granted  to  the  defendants 
permission  and  authority  to  lay  a  double  railway  track  in  Broadway,  upon 
terms  less  advantagous  to  the  city  than  had  been  offered  by  other  pv^rsons ; 
Held,  that  the  corporation,  in  making  such  grant,  was  guilty  of  a  clear  breach 
of  trust,  and  that  the  court  was  bound  to  prevent  the  grant  thus  illegally 
made,  from  being  carried  into  effect.    Morris,  J.  dissenting. 

£Ud  aito,  that  persons  who  were  owners  of  property  in  th^  city,  and  tax  pay- 
ers to  a  large  amount^  had  such  an  interest  in  preventing  the  grant  fWxn 
being  carried  into  effect  that  they  had  a  right  to  institute  a  suit  in  their 
own  names,  for  the  purpose  of  obtaining  an  ii\}uncti<Mi  to  prevent  the  con- 
struction of  the  railway  track.    Morris,  J.  dissenting. 

Under  the  4th  section  of  the  act  of  April  2, 1849,  relative  to  the  city  of  New- 
York,  which  provides  that  neither  board  of  the  common  council  shaU  ad- 
journ for  a  longer  period  than  three  days,  except  by  a  resolution  to  be 
concurred  in  by  the  other  body,  the  board  of  aldermen  had  the  power, 
without  the  concurrence  of  the  other  board,  to  acyoum  from  the  4th  to  the 
8th  of  November ;  the  7th  being  Sunday,  which  is  not  a  proper  day  fot*  the 
performance  of  secular  bnsiness,  and  is  therefore  not  to  be  counted.  Bar 
S.  B.  Stroko,"  J. 

No  court  hiis  power  to  issue  an  injunction  to  restrain  the  legislative  action  of  a 
municipal  corporation.  And  a  common  council,  in  granting  to  individnala 
permission  to  lay  a  railway  track  in  oae  of  the  streets  of  a  city,  in  defiance 
of  an  injunction  forbidding  the  making  of  such  grant,  will  not  be  guilty  of 
a  criminal  contempt  Nor  will  the  grant  be  void  because  thus  made.  Btr 
8.  B.  Stromo,  J.  and  Morris,  J. 

If  a  grant  of  the  privilege  of  constructing  a  railway  in  one  of  the  streets  of 
a  city  is  void,  from  the  want  of  authority  in  the  common  council  to  naka 
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tt,  or  is  iDTalld  teem  any  catise,  the  proprietors  of  lots  and  buSldings  on 
the  street  in  qaestion  are  the  proper  parties  to  apply  for  an  i^janction  to 
prevent  the  canying  of  the  grant  into  effect.  Per  S.  B.  Strong,  J. 
The  common  council  of  the  city  of  New-York  has  no  authority,  under  the 
city  charter,  or  any  statute,  to  give  away,  or  make  an  improvident  grant 
of,  the  public  property ;  nor  is  any  such  power  essential  to  the  performanoo 
of  any  of  its  legitimate  duties.  Its  disposition  of  such  property,  including 
fraachises,  is  therefore  subject  to  the  common  law  principles  applicable  to 
grants  made  by  trustees  to  whom  the  management  of  private  property  is 
oonflded.     Per  8.  B.  Stono,  J. 

This  was  an  application  by  tfa«  plaintiUs  for  a  perpetual  in^ 
.junction)  to  restrain  the  defendants  and  their  associates  from 
Y^onstruoting  a  railway  in  the  street  called  Broadway,  in  the 
Heity  of  New-York.  The  facts  upon  which  the  application  was 
founded  are  sufficiently  set  forth  in  the  opinions  delivered  by 
different  members  of  the  court. 

Cr.  C.  Brtmstm  and  Jifhn  Van  Buren,  for  the  plaintiffs. 
I.  The  adjournment  of  the  board  of  aldermen  from  the  fourth 
to  the  eighth  of  November,  being  more  than  three  days,  put  an 
end  to  that  monthly  session  of  the  board ;  and  when  the  board 
subsequently  met,  in  pursuance  of  the  acljournment,  it  was  not 
a  legal  assembly,  and  could  do  no  valid  act  {Charter  of  1849, 
J§  4,  6.  Ex  parte  Dodge^  7  Cfeircn,  147.  Story  v.  Elliot^ 
8  Id.  27.  Boyntm  v.  Page,  18  Wend.  425.  Sayles  v.  Smithy 
12  Id.  57.  Broome  v.  Weliington,  1  Sanc{f.  S.  C.  666-  Swan 
T.  Broome,  1  W.  Black.  496,  499.    3  Burr.  1595^  S.  C.) 

II.  Making  the  grant  in  defiance  of  the  injunction,  was  an 
illegal  and  criminal  act,  which  could  confer  no  right  on  the 
grantees.  (2  R.  S.  684,  ii  1,  26.  Id.  278,  i§  10,  lb.  Spalding 
V.  The  People,  7  fliK,  801,  802.  Davis  ^  Palmer  v.  The 
Mayor  of  New  York,  Superior  Court,  Feb.  5. 1858.) 

III.  The  corporation  has  no  power  to  establish  or  authorize  a 
railroad  in  Broadway,  1.  The  fee  of  tiie  kmd,  in  the  site  of  the 
street,  is  in  the  owners  of  real  property  on  each  side  ad  medium 
jUum  vice,  subject  only  to  the  easement  or  right  of  way,  as  it 
now  exists.  {John  and  Cherry  streets,  19  Wend.  659,  675. 
Qidmey  v.  Earl,  12  U.  98.     Cortelyou  v.  Van  Brundt,  2  John. 
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367.  Jackson  v.  Hathaway^  15  Id.  447.  Chester  v.  Alkery  1 
Burr,  188,  145.  1  Day,  108.  Livingston  v.  Mayor  of  New- 
York^  8  TTeytd.  85,  107.  Adams  v.  Saraioga  and  Washing- 
ton Railroad^  11  Bar6. 414, 452.  Lade  v.  Shepherd,  2  Strange, 
1004.  Barclay  v.  Howell,  6  Peters,  498.  Wymawv.  Mayor 
of  New-  York,  11  TTewd.  487,  602.  Pcr/y  v.  Chandler,  6 
J»f£W5.  453.  WAirtecA  v.  CooAr,  15  JoAn.  483.  Trustees  Pres- 
byterian Church  y.  Auburn  and  Rochester  Railroad,  3  £fifi, 
567.  Hammond  v.  McLachJan,  1  Sandf  S.  C.  iJ.  323.  Herring 
V.  i^Aer,  /rf.  344.  3  iCcn^,  433.  4  SmUKs  Lead.  Cos.  90,  ^Im. 
note,)  As  the  law  presumes  the  fee  to  be  in  the  land  owners, 
on  each  side  of  the  street,  usque  adflum.  vice,  those  who  allege 
that  the  fee  is  elsewhere  must  prove  the  fact.  The  corporation 
must  produce  its  title,  if  it  have  any.  2.  Having  nothing  but 
an  easement,  or  right  of  way,  the  corporation  has  no  right  to  dig 
in  the  soil  for  the  purpose  of  laying  rails  and  constructing  a  rail- 
road in  the  street,  nor  can  it  grant  any  such  right  to  others.  8. 
Digging  in  the  soil,  laying  rails,  and  constructing  a  railroad  in 
the  street,  is  appropriating  the  property  to  a  new  use,  and  one 
which  is  exclusive  in  its  nature.  4.  The  right  of  eminent  do- 
main is  in  the  state ;  and  the  power  to  exercise  the  right  for  the 
purpose  of  establishing  a  railroad  in  Broadway  has  not  been 
delegated  to  the  corporation  of  the  city  of  New-York,  nor  to  any 
one  else.  5.  The  land  in  the  site  of  the  street  cannot  be  taken 
for  the  purpose  of  establishing  a  railroad,  without  making  just 
compensation  to  the  owners  of  the  soil.  {Const,  art.  1,  §  6. 
Trustees  Presb.  Soc.  v.  Auburn  and  Rochester  Railroad,  3 
Hill,  567.  Fletcher  v.  Auburn  and  Syracuse  Railroad,  25 
Wend.  462.)  6.  Constructing  a  railroad  in  the  street,  would  be 
an  injury  to  the  plaintiffs  and  other  land  owners,  because  they 
never  dedicated  the  property  to  such  a  purpose,  and  because  the 
property  on  each  side  of  the  street  would  be  depreciated  in  value. 
lY.  All  citizens  and  travelers  have  a  right  to  the  free  and 
common  use  of  the  carriage  way  of  the  street,  and  every  part  of 
it,  with  their  carts  and  carriages  ;  and  the  corporation  has  no 
power  to  grant  to  others  any  particular  or  exclusive  use  of  the 
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street,  or  any  part  of  it ;  or  to  allow  its  ^antees  to  use  the 
street  in  a  way  which  is  not  alike  common  to  all. 

y.  The  resolution  in  question  is  not  a  law,  but  a  contract ; 
and  the  common  council,  without  the  mayor,  has  no  authority 
by  law  to  make  contracts.  1.  The  common  council  itself  calls 
it  a  grant,  which  is  one  kind  of  contract ;  and  the  grantees  say 
the  same  thing.  2.  But  whatever  they  may  now  find  it  expe- 
dient to  say,  it  was  not  a  command,  but  a  proposal  for  a  bargain ; 
and  when  accepted,  it  did  not  make  a  law,  but  a  contract. 
3.  Contracts  can  only  be  made  by  the  whole  corporation,  or  the 
proper  executive  department;  and  not  by  the  two  boards  with-' 
out  the  mayor. 

YI.  Whether  the  resolution  be  called  a  contract  or  a  law,  it 
professes  to  grant  to  Sharp  and  others,  property  or  privileges 
belonging  to  the  city ;  and  such  a  grant  cannot  be  made  by  the 
two  boards  without  the  concurrence  of  the  mayor  as  an  integral 
part  of  the  corporation.  1.  All  rights  of  property  and  all  priv- 
ileges belonging  to  the  city,  are  vested  in  the  whole  corporation ; 
and  can,  of  course,  only  be  alienated  by  the  act  of  the  whole. 
As  the  two  boards  constitute  but  a  par/ of  the  corporation,  they 
cannot  make  the  grant.  2.  The  common  council  has  no  powers 
except  such  as  have  been  specially  delegated  to  it ;  and  the 
power  to  dispose  of  the  property  or  privileges  of  the  city,  has 
not  been  delegated  to  that  body.  8.  The  attempt  of  the  two 
boards  to  make  the  alienation,  without  the  concurrence  of  the 
mayor,  was  a  plain  usurpation  of  authority,  and  could  confer  no 
rights  upon  the  grantees. 

yil.  If  the  resolution  is  to  be  regarded  as  a  by-law,  instead 
of  a  contract,  it  is  still  void  for  several  reasons.  1.  The  power 
to  establish  or  authorize  a  railroad  in  the  street  has  not  been 
delegated  to  the  common  council.  2.  The  power  could  not  be 
exercised,  by  the  state  itself,  without  making  just  compensation 
to  the  owners  of  the  property  taken  for  the  railroad.  {Const 
art.  1,  §  6.)  3.  The  common  council  has  attempted,  either  to 
usurp  the  authority  of  the  mayor,  to  license  carriages,  or  to  com- 
pel him  to  give  licenses  against  his  will.  4.  It  has  attempted 
to  create  a  corporate  franchise.     5.  It  has  attempted  to  confer 
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on  Sharp  and  others  an  ezclusiyo  privilege  in  one  of  the  pttUie 
streets.  6.  It  has  attempted  to  create  an  odious  monopoly  of 
perpetnal  duration.  7.  The  by-law  is  nnreasonable,  because  it 
has  been  made  upon  terms  highly  injurious  to  the  city,  and  to 
all  citizens,  tax  payers,  and  travelers.    {Com.  Dig.  By-iaws.) 

VIIL  This  railroad  would  be  a  nuisance,  specially  injurious 
to  the  plaintiffs  and  others,  not  only  while  the  road  was  in  the 
process  of  construction,  but  after  it  should  be  completed.  It 
would  injure  the  plaintiffs  and  other  property  owners,  by  divert<» 
ing  a  portion  of  the  business  now  done  on  the  street  into  other 
channels ;  and  the  plaintiffs  and  other  citizens,  and  travelers 
would  be  injured  in  respect  to  the  present  common  right  of  pas* 
sage  with  their  carts  and  carriages.  {Brawer  v.  Mayor  of 
New-  York,  8  Barb.  S.  C.  R.  264.) 

IX*  If  the  corporation  had  power  to  grant  the  privilege  of 
establishing  a  railroad^  it  should  have  adopted  the  proper  regu- 
lations concerning  the  mode  of  constructing  and  using  the  work, 
and  then  have  left  the  executive  duty  of  obtaining  the  best  terms^ 
and  entering  into  the  necessary  contract,  to  the  head  of  the 
proper  department.  {Chriatopher  v.  Mayor  of  New-  York,  18 
Barb.  667.) 

X.  -Whatever  interest  in  or  power  over  the  street  rightfully 
belongs  to  the  corporation,  it  holds  the  same  as  a  trust,  to  be  ex* 
ercised  for  the  public  good ;  and  the  grant  of  these  privileges 
for  a  trifling  sum,  with  the  right  to  demaiid  five  cents  fare  from 
travelers,  when  the  trustees  might  have  obtained  a  million  of 
dollars  for  the  grant,  with  a  charge  upon  travelers  of  only  three- 
cents,  was  a  palpable  breach  of  trust  and  agrees  fraud  upon  the 
plaintiffs,  and  all  other  tax  payers,  inhabitants,  and  travelers  in 
the  city.  {Christopher  v.  Mayor  of  Neuh  York,  18  Barb.  567. 
Davis  4*  Palmer  v.  Mayor  of  New-  York,  decided  by  superior 
court,  February  5, 1858.  Agar  v.  Regenfs  Canal  Company, 
Cooper^s  Eq.  Cases,  77.  La/wrence  v.  Mayor  of  New-  York, 
2  Barb.  S.  C.  K  577.) 

XI.  If  we  are  right  in  all  or  any  of  the  foregoing  positions  it 
is  very  clear  that  the  injunction  should  be  continued.  {At" 
tomey  General  v.  AspinwaU^  2  MyL  4*  ^*  ^^&    Atiemey 
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.  General  v.  Corporation  of  Pool,  4  Id.  17.  Attorney  General  v 
Dublin,  1  Bligh's  N,  R.  812.  River  Dun  v.  N.  Midland  Rail- 
road Company,  1  Railway  Ca.  154,  5.  Frewin  v.  Lewis,  4 
MyL  4«  Co.  255,  Coming  v.  Lowerre,  6  JbAn.  CA.  439.  Crorrf- 
wcr  V.  TYustees  of  Newburg,  2  iS.  162.  Varick  v.  Mayor  of 
New-  York,  4  Jd.  68.  Livingston  v.  Livingston,  6  /d.  497. 
OoArfcy  v.  Trustees  of  WUliamsburgh,  6  Pa^e,  262.  Pc/ft 
V.  Shepherd,  5  Jd.  498.  Bromley  v.  Smith,  1  Simon^s  CH. 
Cos.  8.  Lawrence  v.  Mayor  of  New  York,  2  Sarft.  &  C.  jK.  577. 
J?den  on  Injunctions,  Waterman,  259, 267,  and  no/e^.  Brower 
V.  ilfoyor  o/  iVetr-  YorA,  3  Barft.  iR  C.  if.  254.  Roberts  y.  An- 
derson, 2  /oAn.  CA.  202,  204.) 

S.  Jones  and  i?.  i?,  JF^/d,  for  the  defendants.  I.  The  cor* 
poration  of  the  city  of  New-York  has  the  power,  under  the 
charter  and*  sabseqiient  statutes,  to  allow  a  railway  to  be  laid 
in  Broadway.  It  has  long  exercised  as  extensive  a  power  in 
dividing  the  street  into  side-walk  and  carriage-way,  and  laying 
pipes  beiieath.  And  it  has  also  exercised  a  similar  power  in 
the  cases  of  the  Harlem,  Hudson  river,  2d,  8d,  6th  and  Sth 
avenue  railways.  (1.)  The  corporation  has  the  power,  inde- 
pendent of  its  ownership  of  the  street.  {Dongan^s  charter,  i  2. 
Rentes  notes,  B.,  p.  108.  Montgomery  charter,  J 16.  Kenfs 
notes,  H.  H.,  p.  142.  Act  of  1818,  §§  272,  278,  288.  Act  of 
July  21,  1824.  Drake  v.  Hudson  River  Railroad  Co,,  7 
Barb.  508.  Plant  v.  L.  L  Railroad  Co.,  10  Id.  26.  CAa^- 
man  v.  Albany  and  Schenectady  Railroad  Co,,  Id.  360. 
Adams  V.  Saratoga  and  Wash.  Railroad  Co.,  11  Id.  444. 
Lex.  and  O.  Railroad  v.  Applegate,  8  Dana,  289.)  2.  The 
corporation  is  owner  of  the  street  in  fee.  See  Mr.  HoiFman's 
letter,  and  the  documents  and  authorities  therein  referred  to. 

II.  The  corporation  having  the  power,  it  was  lawfully  exer- 
cised, in  the  grant  by  the  common  council  to  the  defendants  in  this 
case,  *'  of  permission  and  authority"  to  lay  the  railway.  1.  The 
power  is  to  be  exercised  by  the  common  council,  and  the  notion 
that  l^he  consent  of  the  may  or  is  indispensable  to  its  exercise,  is- 
without  the  least  foundation.    {Monigomify  charter,  f)  14, 16. 
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Amended  charter  of  1830,  §J  1, 12, 13.  Amendments  q/"1849, 
§§  1,  6.)  2.  The  common  council  was.  legally  assembled,  when 
the  resolution  was  passed.  The  adjournment  from  Thursday, 
the  4th  November,  to  Monday,  the  8th,  did  not  render  the  sit- 
ting of  the  19th  invalid.  The  meaning  of  the  provision,  that 
neither  board  shall,  without  the  consent  of  the  other,  adjourn 
for  a  longer  period  than  three  days,  is,  that  it  shall  not  stand 
or  continue  adjourned  for  a  longer  time.  If  the  provision  had 
been,  that  it  should  not  adjourn  for  more  than  one  day,  it  might 
have  adjourned  from  Saiurday  to  Monday;  two  days,  from 
Friday  to  Monday ;  and  three  days  make  from  Thursday  to 
Monday.  Under  our  state  constitution,  which  forbids  an  ad- 
journment for  more  than  two  days,  each  house  is  in  the  constant 
practice  of  adjourning  from  Friday  to  Monday  \  and  under  the 
federal  constitution,  which  forbids  an  adjournment  for  more  than 
three  days,  each  house  adjourns  at  pleasure,  without  communi- 
cating with  the  other,  from  Thursday  to  Monday.  {See  Cong, 
Globe  0/1845,  pp.  23, 752 ;  1846,  pp.  28, 87.  SencUe  Journal  of 
N.  Y.for  1852,  pp.  35, 201.)  3.  The  injunction  out  of  the  su- 
perior court,  directed  to  the  corporation,  did  not  suspend  the 
power  of  the  common  council,  nor  affect  the  validity  of  the  res- 
olution. The  injunction  was  void  for  want  of  jurisdiction. 
And  although  that  court  might  consider  it  "  highly  immoral"  to 
question  its  jurisdiction,  we  not  only  question  it,  but  insist  that 
there  is  not  a  respectable  authority  to  support  it.  If  the  in- 
junction was  valid,  and  forbade  the  passage  of  the  resolution, 
the  only  consequence  of  its  violation,  is  punishment  for  contempt. 
It  did  not  affect  the  validity,  of  the  resolution.  "{Eng.  Com. 
Law  Pro.  Act,  1852,  §  226.  Foreman  v.  Jeyes,  5  B.  ^  Ad. 
835.  14  Pmn.  67.)  4.  The  idea,  that  the  agency  of  the  street 
department  was  in  some  way  necessary  to  the  validity  of  the 
resolution,  is  unsupported  by  the  law.  This  is  not  the  case  of 
a  contract  within  the  meaning  of  the  23d  section  of  the  amended 
charter.  The  "  contracts"  there  referred  to,  are  those  entered 
into  for  work  to  be  done  for  the  corporation.  The  resolution  in 
this  case  was  a  legiskUive  act.  To  hold  otherwise,  is  to  hold 
that  acts  of  congress  or  state  legislatures  granting  special  priv- 
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ilegeB  to  persons  named  therein,  are  not  acts  of  legislation. 
We  have  a  list  of  160  resolutions  of  the  common  council  since 
the  amended  charter,  under  which  immense  amounts  of  prop- 
erty are  held,  all  of  which  are  void,  if  this  resolution  be  so.  A 
legislative  act  is  one  which  establishes  a  new  rule,  or  a  new 
privilege.  An  executive  act  is  one  which  executes  a  legislative 
or  judicial  act.  This  was  an  act  of , special  legislation,  like  the 
granting,  by  the  legislature,  of  an  act  of  incorporation  or  other 
franchise. 

III.  The  corporation  having  the  power,  and  the  common 
council  having  lawfully  exercised  it,  this  court  has  no  juris- 
diction, to  inquire  into  the  motives  of  the  members,  or  the 
alleged  abuse  of  the  power.  1.  The  common  council  exercises 
a  portion  ef  the  legislative  power  of  the  government ;  and  it  is 
a  characteristic  of  our  political  system,  and  a  maxim  of  our  pol- 
icy, to  encourage  and  extend  local  legislation.  {Cons.  art.  3, 
J  17.  Coates  v.  Mai/or  of  N.  York,  7  Cowen,  585.  Britton 
V.  Corporationj  Mss.  Op.  Charter  of  1830,  §  1.  Amended 
charter  (/1849,  §§  1,  2,  3,  6.)  2.  The  motives  for  the  exercise 
of  a  legislative  or  political  power,  cannot  be  drawn  in  question 
in  a  court  of  justice.  {Fletcher  v.  Pecfc,  6  Cranchy  87.  Bush- 
vfick  T.  Co.  V.  Ebbets,  3  Edw.  353.)  3.  Whenever  a  discre- 
tion is  vested  in  a  public  officer  or  body,  that  discretion,  whether 
it  be  legislative  or  otherwise,  is  not  subject  to  the  control  of  the 
courts.  {iStory^s  Eq.  Jur.  955,  A.  Frewin  v.  Levns^  4  My. 
4-  Cr.  254.  Ellis  v.  Earl  Grey,  6  iSHm.  214.  King  v.  Lards 
Comrs.  of  Treasury,  5  N.  ^  M.  589.    Decatur^s  case.) 

rV.  There  is,  however,  no  evidence  to  impeach  the  motives  of 
the  common  council  in  respect  to  this  grant.  The  defendants' 
counsel  are  not  here  to  palliate  abuse  of  power,  or  defend  mis- 
government;  but  they  insist  that  misconduct  should  be  first 
proved,  and  then  punished.  To  dispense  with  evidence  and  try 
a  cause  by  clamor,  or  presumed  public  opinion,  would  be  as  dan- 
gerous to  the  citizen  as  it  would  be  shocking  to  the  sense  of 
justice,  and  abhorrent  to  all  our  notions  of  well  regulated  gov- 
ernment. In  the  present  case,  every  defendant  denies,  under 
oath,  any  participation  in,  or  knowledge  of,  improper  motives  in 
.     Vol.  XV.  26 
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makmg  the  grant.  If  oaths  of  members  of  the  common  coimcil 
are  not  offered  to  the  same  effect,  it  is  because  too  mnch  regard 
was  had  to  their  self-respect  to  ask  them  to  make  an  affidavit 
that  they  had  not  been  guilty  of  a  heinous  offense,  just  as  it 
would  have  been  thought  indelicate  to  ask  a  judge  whose  motiTes 
had  been  assailed  to  make  an  affidavit  that  he  had  judged  ac- 
cording to  his  conscience.  There  is  no  direct  and  specific  charge 
of  corruption  in  this  case,  but  if  it  has  existed,  let  it  be  charged 
and  proved ;  the  mode  of  making  the  charge,  and  the  means  of 
proof,  are  open  to  all.  Till  then  this  cause  must  be  decided 
precisely  as  if  every  body  in  New- York,  other  than  the  plaintiffs, 
believed  in  the  utility  of  the  railway  and  the  propriety  of  the 
grant  to  the  defendants.  And  if  it  be  not  so  decided,  the  deois- 
ion  will  be  founded  on  something  out  of  the  case ;  which  it  is 
but  decent  to  presume  impossible. 

V.  There  was,  moreover,  no  abuse  of  power.  1.  Every  pre- 
caution was  taken  to  prevent  the  rails  from  heing  felt  by  any 
vehicle  passing  in  the  street.  They  were  to  be  even  with  the 
pavement,  to  be  laid  in  the  center  of  the  street,  to  be  not  over 
twelve  and  a  half  feet  apart  between  the  outer  rails,  and  to  have 
grooves  not  exceeding  an  inch  in  width.  2.  The  provisions  as 
to  swdeinng  the  streets,  stationing  attendants  at  the  crossings, 
and  getting  rid  of  the  crowd  of  omnibuses,  show  that  the  safety, 
health,  comfort  and  convenience  of  the  public  were  carefully  at- 
tended to.  S.  Nor  would  the  cars  interfere  with  the  ordinary 
use  of  the  street  for  other  vehicles.  At  present  527  omnibuses 
pass  the  museum  during  the  hour  of  heaviest  travel,  and  the 
most  that  they  do  is  to  carry  2808  passengers  up  and  888  dow^. 
The  same  work  would  be  done  by  47  cars  up  and  14  down :  so 
that  there  would  be  taken  from  the  street  527  omnibuses  and 
1054  horses,  passing  every  hour,  and  their  places  supplied  by 
61  cars  and  122  horses :  relieving  the  street  during  18  hours  of 
travel  of  12,116  horses  and  6,058  vehicles ;  and  comparing  the 
space  taken  up  by  793  cars  (61x13)  with  that  occupied  by  6851 
omnibuses,  (527x18)  the  saving  in  space  occupied  by  public  ye- 
uicies  and  their  horses  during  the  13  hours,  would  be  over 
600,000  square  feet ;  which  is  equivalent  to  widening  the  cais 


NEW-YORK— APRIL,  18W.  203 


Milhau  V.  Sharp. 


ariage  way  of  the  street  more  than  twenty  feet.  The  apprehend'* 
,ed  inconTenience  from  a  continnons  line  of  cars,  is  imaginary. 
Sixty-one  cars  passing  each  honr  wottld  be  more  than  450  feet 
apart,  measuring  from  the  rear  of  one  car  to  the  horses  of  the 
succeeding.  4.  The  preference  given  to  the  defuidants  over  the 
competing  applicants,  was  prop^ly  given.  Supposing  the  terms 
effered  by  all  the  applicants  to  be  equally  favorable  to  the  city 
and  the  pnblicy  the  defendants  were  entitled  to  it,  because  they 
were  the  first  to  ask  it,  and  had  made  great  efforts,  and  incurred 
great  expense,  to  show  the  practicability  and  benefit  of  the  rail- 
way. The  corporation  had  no  power  to  receive  from  any  of  the 
applicants  terms  more  feivorable  to  the  city,  than  the  regular 
license  fee  provided  by  the  present  resolution.  If,  however,  the 
corporation  had  been  free  to  accept  a  bonus  from  applicants,  it 
ought  not  to  have  accepted  any  of  the  other  applications,  be« 
cause  there  was  good  reason  to  believe  that  the  applicants  would 
not  make  the  road  uid  pay  the  city.  Not  a  single  application 
was  made  by  a  friend  of  the  road>.  Every  application  came  from 
a  quarter  not  only  hostile  in  fact,  but  committed  against  the 
road,  by  denials  of  its  legality,  prophecies  of  its  fiulure,  and 
threats  of  its  overthrow.  Security  offered  would  have  been  of 
.no  avail,  because  it  was  known  to  be  a  part  of  the  plan  of  resist- 
ance, to  get  the  road  into  the  control  of  enemies,  while  other  en- 
emies should  play  into  their  hands,  by  procuring  an  injunction 
against  the  work,  which  nobody  should  ever  move  to  dissolve. 
No  prudent  legislator,  desirous  to  have  the  road  made,  would 
commit  it  to  such  hands.  The  terms  on  which  the  d^ndants 
took  the  license,  were  more  burdensome  to  them,  and  more  fa- 
vorable to  the  city  and  the  public,  than  any  terms  offered  by 
others.  The  defendants  are  required,  by  the  terms  of  this  license, 
to  keep  in  repair  the  space  between  the  rails,  to  provide  a  depot 
at  the  foot  of  Broadway,  to  station  an  attendant*  at  every  stop- 
.ping  place  in  the  crowded  parts  of  the  street,  and  to  sweep  and 
•dean  the  street  every  day  before  9  a.  m.  in  winter,  and  8  a.  m. 
in  summer,  conditions  which  would  cause  them  an  expense  of  at 
.least  $141,708  a  year.  Besides  this  they  were  required  to  pur- 
.chase  six  lines  of  Broadway  omnibuses,  (241  omnibuses,  and 
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1500  borBes,)  at  a  cost  of  $450,000,  exclusiye  of  the  expense  of 
stables,  about  $5O,OO0  more.  There  were  six  other  applicatioDB, 
the  two  best  of  which  were,  one  to  give  $100,000  a  year  for  teft 
years,  with  three  cents  fare,  and  the  other  to  take  the  grant  oa 
the  terms  of  the  present  resolution,  with  three  cents  fare ;  but 
ncUIier  contemplated  the  carriage  of  passengers  except  tni  the 
railway^  and  neither  was  accompanied  with  the  offer  to  pur- 
chase out  the  omnibuses.  The  defendants'  plan  was  to  make 
the  railway  a  trunk  line,  and  to  intersect  it  with  a  line  of  their 
omnibuses,  every  four  or  five  streets,  from  river  to  river,  and 
they  gave  a  pledge  for  the  fulfillment  of  this  intention,  in  the 
purchase  of  the  omnibuses  and  horses.  With  all  this  pnblic 
accommodation  and  these  combined  routes,  they  are  allowed  to 
charge  no  more  than  five  cents  from  any  one  point  to  another. 
If  the  others  had  got  the  grant  there  was  nothing  to  bind  them 
to  take  passengers  on  the  cross  routes,  who  would  thus  be  left 
to  detached  lines  of  omnibuses.  Comparing  the  offers  then  we 
have  these  results.  FHrst.  As  to  the  offer  of  $100,000  a  year, 
for  ten  years,  and  three  cents  fare.  1.  In  respect  to  the  charge 
upon  tJie  graiUees.  They  would  have  paid/or  a  track  in  Broad- 
way $100,000  a  year,  making  at  the  end  of  the  ten  years,  at  T 
per  cent,  $1,315,000.  We  pay  $600,000  now,  which,  in  ten  years, 
will  make  $850,000,  to  say  nothing  of  the  annual  expense  of 
keeping  up  the  lines  of  omnibuses.  Add  $141,708  a  year,  the 
estimated  expense  of  fulfilling  two  of  the  conditions  of  the  license, 
and  in  ten  years  they  will  make,  with  interest,  $1,863,460,  so 
that  we  pay  in  the  ten  years  more  than  they  would  pay,  by 
$1,398,460.  2.  In  respect  to  the  benefit  to  passengers.  They 
convey  .for  three  cents  on  Broadway;  but  all  who  go  from  or  to 
the  cross  streets,  must  pay  the  omnibus  fare  also,  and  that  can- 
not be  less  than  five  cents.  Suppose  half  the  people  to  live  on 
the  line  of  Broadway,  the  average  price  paid  by  passengers  will 
be  5^  cents  each.  If  we  were  to  take  the  plaintiff's  calculation, 
which  however  is  greatly  'exaggerated,  that  30,000,000  passen- 
gers go  in  a  year,  this  would  give  (half  paying  three  cents,  and 
half  eight)  $150,000  a  year  paid  by  travelers,  if  this  offer  had 
been  accepted,  more  than  they  will  have  to  pay  under  our  lieeuQe. 
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When  a  passeBger  has  to  go  from  river  to  river  this  diflferei^ce  will 
be  still  more  inereased.  For  example,  a  person  starting  from 
the  foot  of  28d-street,  Hudson  river,  to  go  to  the  foot  of  Grand- 
street,  Bast  river,  would  have  to  pay  under  their  oflFer,  thirteen 
cents ;  under  ours,  five  cents.  8.  In  respect  to  the  henefit  to 
the  city.  It  is  of  the,  greatest  importance  to  promote  the  rapid 
settlement  of  the  upper  wards,  and  divert  those  who  do  business 
here,  from  residing  in  adjacent  cities.  This  will  increase  the 
taicable  value  of  property  on  the  island  far  more  than  enough  to 
counterbalance  the  payment  into  the  city  treasury  of  $100,000, 
or  even  $500,000  a  year.  What  will  do  this  so  well  as  the 
scheme  which  the  defendants  propose,  of  opening  the  whole  of 
the  upper  wards  to  easy  and  rapid  conmiunication  with  the  lower, 
and  bringing  every  person  on  the  inhabited  parts  of  the  island 
within  two  blocks  of  a  public  conveyance,  in  correspondence 
with  the  trunk  railway  along  the  ridge  of  the  island  ?  Second. 
As  to  the  offer  to  take  the  grant  under  our  resolution,  with  three 
cents  fare.  The  grantees  in  that  case  would  pay  nothing  for 
omnibuses,  and  thus  save  the  $1,815,000  in  the  ten  years ;  while 
the  passengers  would  pay  more  than  they  would  under  our  li- 
cense, and  the  city  would  lose  the  benefit  of  our  comprehensive 
scheme  of  intercommunication  between  the  different  parts  of  the 
island. 

VL  Whether  the  rails  laid,  and  the  cars  running  in  Broad- 
way, will  or  will  not  be  a  nuisance,  is  a  question  that  may  be 
raised  hereafter,  when  the  experiment  has  been  made,  on  the 
application  of  aggrieved  persons,  by  a  criminal  or  civil  proceed- 
ing. This  court  cannot  know,  before  trial,  that  a  railway  in 
Broadway  will  be  a  nuisance  ;  and  till  then  the  court  cannot  in- 
terfere by  injunction,  at  the  suit  of  either  a  tax-payer  or  an 
owner  of  a  Broadway  lot.  If  the  railway  be  found  on  trial  to  be 
a  public  nuisance,  an  action  may  lie,  at  the  suit  of  the  attorney 
general,  to  suppress  it.  {Lansing  v.  Smith,  8  Cowen,  146. 
Doiigfierty  v.  Buntings  1  Sandf.  S,  C.  R.  1.  Ripon  v.  Hobart, 
Cooper's  Set,  Cases^  38.  Olmsted  v.  Loomis,  6  Barb.  152. 
Attorney  General  v.  Mayor  of  Liverpool,  1  My.  ^  Or.  171. 
Meserole  v.  Mayor  of  Brooklyn,  26  Wend.  132.     Van  Doren 
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V.  Mayer  of  N.  Y.,  9  Paige,  890.  Hodgkinson  v.L.  Island 
Railroad  do.^  AEdw.  411.  Adriance  v.  Mayor  of  N.  York^ 
1  Barb.  S.  C.  Rep.  19.  Brother  v.  Same,  3  Id.  255.  Liv- 
ingston T.  Hollenheck,  4  /d.  9.  People  v.  Mayor  ofNeuh  York^ 
6  ie2.  43.  Waddell  y.  Same,  8  /c{.  95.  Reynolds  y*  Mayor 
of  Albany,  Id.  59T.  Rodiester  White  Lead  Co.  v.  Ci^y  of 
Rochester,  8  Com*^.  463.) 

Edwards,  P.  J.  The  plaintiflfs  In  this  case  allege  that  the 
street  in  the  city  of  New-Tork,  known  and  designated  as  Broad- 
way,  is  an  ancient  street,  which  was  opened  about  one  hundred 
and  fifty  years  ago,  by  the  then  owners  of  the  lands  over  and 
through  which  the  street  passes,  for  their  own  convenience,  and 
was  by  them  allowed  to  be  used  by  citizens  and  travelers  as  a 
common  public  street  or  thoroughfare.  They  further  allege  that 
they  are,  each  of  them^  owners  in  fee  of  certain  lots  of  great 
value  situated  upon  the  street,  and  that  they  believe  they  are 
owners  in  fee  of  all  the  lands  in  front  of  their  lots  to  the  center 
of  the  street,  subject  only  to  the  easement  or  right  of  way  over 
the  same ;  and  they  also  allege  that  they  are  tax  payers  to  a 
large  amount  by  reason  of  their  ownership  of  this  and  othef 
property  in  the  city.  They  then  state  that  previous  to  the  pre- 
senting of  their  complaint,  the  boards  of  aldermen  and  assistant 
aldermen  of  the  city,  in  opposition  to  the  veto  of  the  mayor,  and 
in  violation  of  the  injunction  of  the  highest  local  court  in  this 
city,  passed  a  resolution  by  which  they  authorized  and  granted 
permission  to  the  defendants  to  lay  a  double  track  for  a  railway 
in  Broadway  and  Whitehall  or  State-street,  from  the  south  ferry 
to  Fifty-ninth-street,  and  thereafter  to  continue  the  same,  from 
time  to  time,  along  the  Bloomingdale  road  to  Manhattanville. 
There  were  certain  conditions  attached  to  this  grant,  to  which 
it  is  not  now  necessary  to  allude,  and  there  are  certun  allega- 
tions contained  in  the  complaint  as  to  the  circumstances  under 
which  the  authority  and  permission  were  granted,  which  it  will 
be  necessary  to  consider  hereafter.  The  plaintiffs  then  insist 
and  contend  that  the  mayor,  aldermen  and  commonalty  of  the 
city,  have  ho  right  by  virtue  of  their  corporate  powers,  either  as 
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eetablished  by  their  charter,  or  conferred  upon  them  by  the  legia< 
lature,  to  authorize  the  railroad  in  question.  They  further  in- 
sist that,  owing  to  the  peculiar  situation  of  Broadway,  both  in 
reference  to  its  width,  and  its  use  for  general  purposes  as  a 
street,  the  proposed  railway  track,  if  permitted  to  be  used  as  the 
defendants  intend  to  use  it^  will  become  a  nuisance.  They  also 
contend  that  the  right  to  use  the  street  in  the  manner  proposed, 
can  only  be  acquired  by  an  express  authority,  delegated  by  the 
sovereign  power  of  the  state,  by  virtue  of  the  right  of  eminent 
domain,  and  that  it  would  be  necessary  as  a  condition  precedent 
to  the  exercise  of  such  authority,  to  make  compensation  to  the 
owners  of  the  adjoining  property.  And,  finally,  they  contend  that 
the  grant  to  the  defendants  has  been  corruptly  and  illegally  made. 
Upon  these  grounds  they  pray  for  an  injunction  to  prevent  the 
grant  from  being  carried  into  effect. 

I  conceive  that  the  question  as  to  the  general  power  of  the 
corporation  to  authorize  the  laying  of  a  railway  track  in  the  city 
has  already  been  settled  in  the  case  of  Drake  v.  The  Hudson 
River  Railroad  Company,  (7  Barb.  528.)  As  I  have  always 
understood  that  case,  there  were  two  questions  distinctiy  passed 
upon,  and  decided  by  the  court.  First,  that  a  railway  in  a  city 
is  not  per  se  a  nuisance  or  a  purpresture ;  and,  second,  that  the 
corporation  of  the  city  of  New- York  has  the  power  and  right  to 
authorize  the  use  of  its  streets  for  that  purpose.  It  was  con- 
tended upon  the  argument  that  the  case  before  us  is  distinguish- 
able from  that,  because  in  that  case  the  legislature  had;  by  its 
charter  to  the  railroad  company,  authorized  it  to  carry  its  road 
into  the  city.  But  it  will  be  observed  that  this  authority  is 
made  to  depend  entirely  upon  the  assent  of  the  mayor,  aldermen 
and  commonalty  of  the  city.  The  corporate  right,  as  an  artifi- 
cial existence  to  receive  the  benefit  of  the  assent  or  permission 
thus  given,  is  all  that  was  granted  by  the  state.  The  right  to 
use  the  streets  of  the  city  came  entirely  from  the  corporation  of 
the  city.  So  in  the  case  of  Plant  v.  TTie  Long  Island  Railroad 
Company,  (10  Barb.  26,)  it  was  held  that  the  corporation  of  the 
city  of  Brooklyn,  whose  powers  do  not  differ  essentially  from 
those  vested  in  the  corporation  of  this  city,  had  the  right  to  an- 
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thorisse  a  railroad  company  to  tunnel  a  public  street  for  the  pur- 
pose of  laying  a  railway  track.  And  in  the  case  of  Adams  y. 
The  Saratoga  and  Washington  Railroad  Company,  (11  Barb.- 
414,)  a  similar  power  was  recognized  in  the  village  of  White- ' 
hall.  {See  also  Chapman  v.  The  Albany  and  Schenectady 
Railroad  Company,  10  Barb.  860.)  In  each  of  these  cases 
the  recipient  of  the  right  or  thing  granted  i^ras  a  body  corporate, 
created  by  an  act  of  the  legislature,  but  in  every  case  the  right 
or  thing  granted  was  given  by  the  city  or  village  corporation,  by 
virtue  of  its  general  powers  over  its  streets. 

The  next  ground  upon  which  the  plaintiffs  claim  that  the  lay- 
ing and  using  of  the  railway  track  in  question  will  be  illegal  is^ 
that  it  will  be  a  nuisance.  As  has  been  already  seen,  it  was 
settled  in  the  cases  above  cited,  that  a  railway  in  a  city  is  not 
necessarily  a  nuisance.  But  no  one  can  doubt  that,  under  cer- 
tain circumstances,  it  might  become  so.  If,  for  example,  a  rail- 
way with  a  double  track  should  be  laid  down  in-  some  of  the 
narrow  streets  of  this  city,  which  are,  even  now,  inadequate  to 
the  public  wants  for  ordinary  business  purposes,  it  is  apparent 
that  the  public  use  would  necessarily  be  impaired,  if  not  entirely 
obstructed.  The  plaintiffs  contend  that  this  case  is  also  an  ex- 
ception to  the  general  rule.  But  I  do  not  think  that  the  facts 
presented  in  the  papers  before  us  warrant  such  a  conclusion. 
And  it  seems  to  me  that  no  one  will  seriously  deny  that  the  track 
in  question  might  be  used,  or  rather  I  will  say,  that  there  is  no 
certainty  that  it  would  not  be  used,  in  such  a  way  as  materially 
to  impair  and  obstruct  the  public  right  of  passage  and  re-pas- 
sage through  and  over  the  street.  But  such  a  possibility  would 
not  be  sufficient  to  authorize  the  interference  of  the  court  at 
this  time. 

The  next  ground  upon  which  the  plaintiffs  claim  that  they  are 
entitled  to  the  interference  of  the  court  is,  that  they  are  owners 
of  the  fee  to  the  center  of  the  street,  subject  only  to  the  public 
right  of  way,  and  that  the  street  cannot  be  taken  for  the  railway 
until  compensation  is  first  made  to  them.  The  grounds  on 
which  they  claim  the  ownership  of  the  fee  are,  that  they  sre 
seised  in  fee  of  the  lots  adjoining  the  street,  and  they  contend 
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that,  from  this  fact,  the  law  implies  their  ownership  €ul  medium 
JUum  vuB :  and  that  the  burden  of  proving  the  contrary,  rests 
upon  the  defendants.  The  defendants  on  the  other  hand,  have 
introduced  an  affidavit  of  a  distinguished  member  of  the  bar, 
who,  it  appears,  has  been  employed  by  the  corporation,  and  for 
some  time  past  has  been  engaged  in  preparing  a  digest  of  tho 
ancient  records,  in  reference  to  the  title  of  the  corporation  to  the 
rtreets  of  the  city.  This  affidavit  is,  to  a  considerable  extent, 
argnmentative,  and  consists  of  a  statement  of  facts  with  infer- 
ences and  oonclusions ;  but  the  facts  stated  are  sworn  to  be  true 
upon  information  and  belief.  Assuming  aU  the  facts  stated,  to 
be  true,  still  I  am  not  prepared  to  say  that  it  is  shown  that  the 
fee^ofthe  lands  in  Broadway,  above  Wall-street,  is  vested  in 
the  corporation  of  the  city.  Neither  am  I  prepared  to  come  to 
a  differ^it  conclusion.  On  the  contrary,  after  a  careful  reading 
of  the  affidavit,  and  after  hearing  the  statement  made  by  the 
venerable  and  learned  counsel,  who  argued  this  motion  on  the 
part  of  the  defendants,  it  would  only  be  upon  the  most  thorough, 
examination  that  I  would  come  to  the  conclusion  that  the  fee  of 
the  streets  is  not  vested  in  the  corporation,  as,  for  manifold  rea- 
sons, I  think  that  it  ought  to  be — ^in  trust,  however,  for  the  pub- 
lic benefit — ^as  all  the  streets,  laid  out  and  opened  under  the  act 
of  1813,  are.  But,  with  the  vie'w  which  I  have  taken  of  this 
case,  I  do  not  consider  it  necessary  to  its  adjudication  to  deter- 
mine who  is  the  owner  of  the  fee. 

The  counsel  for  the  plaintiffs  referred  us,  in  their  argument, 
to  the  numerous  decisions  which  have  been  made  in  this  state, 
in  reference  of  the  right  of  the  adjoining  owner,  to  the  soil  in  a  i 
public  highway.    There  is  no  doubt  that,  according  to  the  an- 
cient rule  of  the  common  law,  which  as  far  as  I  am  aware  has 
always  been  adopted  in  this  state,  the  public  have  no  other  right 
in  a  highway  in  the  country  than  that  of  passage  and  repassage, 
and  that  any  interference  with  the  soil,  other  than  such  as  i^ay    1 
be  regarded  as  necessary  to  the  enjoyment  of  this  right,  will  be    \ 
oonsidered  a  trespass,  and  an  action  will  lie  in  favor  of  the    ! 
owner  of  the  fee.    It  is  upon  this  principle  that  the  case  of  the    ^ 
Trustees  of  the  Presbyterian  Society  in   Waterloo  v.   The 
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Atibwfi  and  Rochester  Railroad  Company ^  (3  Hilly  567,)  was 

decided.    But  there  is  a  wide  difference  between  a  highway  in 

I  the  country,  and  a  street  in  a  populous  commercial  city.    The 

/   reason  for  the  restricted  use  of  highways  in  the  country  has 

been,  that  they  have  been  needed  for  no  other  purposes  ;  but 

/  such  is  not  the  case  with  streets  in  a  city.    There  are  certain 

uses  to  which,  in  modern  times,  the  latter  have  generally  been 

applied.    These  uses  are  not  merely  conducive  to,  but  they  have 

!  become  almost  necessary  for  the  comfort,  health  and  prosperity 

!  of  the  public.    They  have  been  sanctioned  by  custom,  and  ap- 

\   proved  by  experience. 

By  the  Dongan  charter,  the  then  existing  streets  within  the 
city  were  expressly  granted  to  the  corporation,  together  with  the 
power  of  laying  out  such  streets  in  future  as  might  be  needful 
and  convenient ;  and  the  general  control  of  the  streets,  as  such, 
has  always  been  vested  in  the  corporation,  as  the  protector  and 
manager  of  the  public  rights,  for  the  common  benefit  of  all. 
These  streets,  for  many  years,  have  been  used  for  the  construc- 
tion of  sewers,  and  for  the  laying  of  water  and  gas  pipes,  and  no 
one  has  ever  seriously  questioned  the  right  of  the  city  to  au- 
thorize their  use  for  such  purposes,  and  no  adjoining  owner,  as 
far  as  I  am  aware,  ever  pretended  to  claim  compensation  for 
j  such  use.  These  urban  servitudes,  as  they  have  been  called,  are 
'  the  necessary  incidents  of  a  street  in  a  large  city ;  and  whether 
;  the  streets  be  laid  out  and  opened  upon  property  belonging  to 
}  the  corporation,  or  whether  they  became  public  streets  by  dedi- 
cation, or  by  grant,  or  upon  compensation  being  made  to  the 
owner  of  the  fee,  they  have  all  the  incidents  attached  to  them 
which  are  necessary  to  their  full  enjoyment  as  streets.  It  is  an 
elementary  principle  of  the  law  that  where  a  power,  right,  or 
thing  is  granted,  either  to  a  natural  or  an  artificial  person,  all 
the  incidents  are  granted  which  are  necessary  to  the  enjoyment 
of  the  power,  right,  or  thing.  And  whether  the  corporation  be 
the  owner  of  the  fee  of  the  streets  in  trust  for  the  public,  or 
whether  it  be  merely  the  trustee  of  the  streets  and  highways  as 
such,  irrespective  .of  any  title  to  the  soil,  it  has  the  power  to  an- 
.    thorize  their  appropriation  to  all  such  uses  as  arte  conclbcive  to 
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the  public  good,  and  do  not  interfere  with  their  complete  and 
unrestricted  use  as  highways ;  and,  in  doing  so,  it  is  not  obliged 
to  confine  itself  to  such  uses  as  have  already  been  permitted. 
As  civilization  advances,  new  uses  may  be  found  expedient.  It 
was  upon  this  principle  that  the  existing  railways  in  this  city 
and  in  Albany,  and  the  tunnels  in  the  city  of  Brooklyn  and  in 
the  village  of  Whitehall  have  been  sanctioned. 

The  next  question  is,  whether  the  corporation  had  the  right 
to  make  the  grant,  under  the  circumstances  and  in  the  manner 
that  they  have  done.  The  mayor,  aldermen  and  commonalty  of 
the  city  of  New- York,  are  a  public  municipal  corporation,  exist- 
ing originally,  perhaps,  by  custom,  but  at  an  early  period  au- 
thorized by  a  written  charter,  and  since  by  legislative  enact- 
ment. A  public  municipal  corporation  is  always  created  for 
political  purposes.  It  is  invested  by  tho  sovereign  power  with 
subordinate  legislative  powers,  to  be  exercised  within  certain 
local  limits.  Its  powers  are  subject  to  the  control  of  the  legis- 
lature. (2  Kenfs  Com.  275.  People  v.  Morris,  13  Wefid. 
825.)  Its  charter  is  not  a  contract,  within  the  meaning  of  the 
constitution  of  the  United  States,  and  maybe  altered  or  amended. 
{Dartmouth  College  v.  Woodtoard,  4  Wheat,  518.)  It  has 
the  power  to  make  laws  for  its  better  government,  without  any 
express  grant.  In  the  case  of  the  City  of  London  v.  Vanacre, 
(5  Mod.'  Rep.  438,)  Lord  Holt,  in  giving  the  judgment  of  the 
court,  said,  "  We  are  of  opinion  that  this  privilege  of  making 
by-laws  and  ordinances  is  vested  in  the  city,  of  common  right, 
if  not  by  custom,  for  that  it  concerns  the  good  and  better  gov- 
ernment of  the  city ;  and  every  city  and  town  corporate  may  by 
an  essential  power  inherent  in  their  constitution,  make  by-laws 
for  the  advantage  of  the  government  6f  the  body  politic ;  and 
this  is  the  true  touchstone  of  all  by-laws,  which  ought  to  be  for 
the  administration  of  the  government  with  which  they  are  in- 
trusted." it  has  also  been  held  that  where  the  charter  gives 
the  corporation  a  power  to  make  by-laws,  it  can  only  make  them 
in  such  cases  as  it  is  enabled  to  do  by  its  charter ;  for  as  it  is 
expressed  by  the  court,  such  power  given  by  the  charter  "  im- 
plies a  negative  that  they  shall  not  piake  by-laws  in  any  other 


212  CASES  IN  THE    StIPREllE  COURT. 


Milhau  V.  Sharp. 


case."  (Chads  y.  Hudson's  Bay  Co.,  2  P.  Wms.  287;)  In 
the  present  Case  we  are  not  left  to  inference,  for  the  Montgomery 
charter  expressly  confers  upon  the  common  council  of  the  city 
of  New-Tork,  the  power  to  make  such  laws  as  to  them  or  the 
greater  part  of  them,  shall  seem  to  be  good^  useful,  or  necessary 
for  the  good  rule  and  gorernment  of  the  body  corporate.  Thus 
it  will  be  seen  that  as  far  as  it  acts  in  the  exercise  of  its  public 
political  powers,  and  within  the  limits  of  its  charter,  it  is  rested 
with  the  largest  discretion.  And  whether  its  laws  are  wise  or 
unwise ;  whether  they  are  passed  from  good  or  bad  motives,  it 
is  not  the  province  of  this  court  to  inquire.  But,  as  regards  the 
acts  of  the  corporation  in  reference  to  its  priv&te  property,  it 
stands  upon  a  very  different  footing.  Sueh  property  is  held  for 
the  common  benefit  of  all  the  corporators.  In  respect  to  that^ 
the  corporati(»i  is  charged  with  high  duties.  It  is  the.  depositary 
of  a  trust  which  it  is  bound  to  administer  faithfully^  honestly  and 
justly.  And  no  one  will  contend  that  the  body  of  men,  who  for 
the  time  being,  may  be  its  duly  authorized  representatives,  can 
legally  dispose  of  its  property  rf  great  value,  without  any  or  for 
a  nominal  consideration }  and  if  they  shall  presume  to  do  so^ 
it  will  be  na  excuse  for  such  a  gross  and  unwarrantable  breach 
of  trust  to  say  that  they  acted  in  their  legislative  capacity ;  £6r 
the  very  simple  reason  that  they  will  not  act  in  that  capacity^ 
They  will  be  acting  in  reference  to  the  private  property  of  tho 
corporation^  and,  in  this  respect,  will  stand  upon  the  same  foot* 
ing  as  if  they  were  the  representatives  of  a  private  individual^ 
or  of  a  private  corporation.  The  mere  fact  &at  the  forms  of 
legislation  are  used,  will  mak«  no.diference  in  the  character  of 
the  act.  It  will  be  in  no  sense  the  exercise  of  a  political  power 
delegated  for  public  purposes.  If  the  mere  form  of  proceeding 
defined  the  act^then  it  might  be  said  that  most  of  the  acts  of  pri- 
vate corporations  are  legislative  acts.  Banking  c<Hrporations,  and 
railroad  and  insurance  companies,  have  a  board  of  directors  and 
a  president,  who  transact  the  business  of  the  company.  They 
have  their  regular  meetings ;  they  have  a  presiding  officer,  and 
their  deliberations,  discussions  and  proceedings,  are  conducted 
more  or  less  according  to  parliamentary  rules.    But  no  one  eves 
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•apposed  .'that  mj  of  their  acts  were  of  a  kgislatire  character ; 
and  for  the  obvioua  reason  that  they  have  reference  to  private 
property.  When  a  public  corporation  acts  in  reference  to  its  pri^ 
irate  property,  its  acts  Are  equally  of  a  private  character,  and 
equally  subject  to  judicial  control.  If  a  different  doctrine  were 
established,  the  mayor  and  aldermen  of  the  city  of  New- York 
Blight,  at  the  next  meeting  of  the  common  council^  distribute 
the  whole  of  the  property  owned  by  the  city  among  themselveSf 
provided  that  they  adhered  to  the  ordinary  forms  of  legislation. 
The  distinction  which  I  have  taken  is  well  sustained  by  author- 
ity, 88  it  is  by  reason  and  principle.  In  the  case  of  Frewin  v. 
Le^wiSf  (4  Mybte  4*  C.  249^)  which  was  a  suit  against  the  poor 
law  commissioners}  who  are  a  qtiasi  public  corporation^  Lord 
Cottenham,  in  giving  his  opinion,  said  "  So  long  as  these  func 
tionaries  strictly  confine  themselves  within  the  exercise  of  those 
duties  which  are  confided  to  them  by  law,  this  court  will  not 
interfere*  The  court  will  not  interfere  to  see  whether  any  altera* 
tion  or  regulation  which  tkey  may  direct  is  good  or  bad,  but  if  they 
are  departing  from  that  power  which  the  law  has  vested  in  them, 
if  they  are  assuming  to  themselves  a  power  over  property  which 
the  law  does  not  give  them,  this  court  no  longer  considers  them  as 
acting  under  the  authority  of  their  commission,  but  treats  them^ 
whether  they  be  a  corporation  or  individuals,  merely  as  persons 
dealing  with  property  without  legal  authority."  In  the  case  of 
BiiUey  V.  Maym-,  ^c.  o/N.  Y.  (3  SSlly  531,)  it  was  held  that  the 
Croton  aqueduct  was  a  part  of  the  private  property  of  the  city ; 
and  tbat,'in  regard  to  sudi  property,  it  stood  in  the  same  light  as 
an  individual  owner,  and  was  subject  to  the  same  liabilities.  In 
the  Dartmouth  College  ease,  the  same  distbctlon  between  the 
public*  powers  of  a  municipal  corporation,  and  its  private  prop- 
erty was  recognised.  In  the  case. of  Moodalay  v.  Tke  East 
India  Company,  (1  Bro.  Ch.  R.  469,)  the  mast^  of  the  rolls, 
in  spealdi^  of  the  defendants,  said:  ''They  have  their  rights 
as  a  sovereign  power;  they  have  also  duties  as  individuals. 
8oy  in  this  case,  as  a  private  company'they  have  entered  into  a 
private  contract,  to  which  they  must  be  liable."  And  in  the 
ease  of  Atfy  Oeneral  v.  The  Mayor  of  Liverpool^  (1  A£  ^  G 
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171,)  the  master  of  tlie  rolls  says :  "  If  property  is  held  by  a 
corporation  as  a  trustee,  if  the  corporation  holds  it  clothed  with 
public  duties,  the  court  has  always  asserted  its  right  to  interfere." 

Before  proceeding  to  the  application  of  these  principles  to  the 
case  before  us,  it  will  be  necessary  to  determine  what  is  the 
character  of  the  grant  made  by  the  corporation  to  the  defendants. 
Their  counsel  call  it  the  grant  of  a  permission.  But  this  con- 
veys no  definite  idea.  The  grant  of  lands  is  the  grant  of  a  per- 
mission to  haye  the  absolute  and  unqualified  ownership  of  them. 
A  lease  of  a  house  is  the  grant  of  a  permission  to  use  and  oc- 
cupy it  for  a  limited  time.  In  order  to  determine  what  the  cor- 
poration  has  done,  it  will  be  necessary  to  ascertain  what  is  the 
character  and  efiect  of  this  permission  which  it  has  granted. 
According  to  the  provisions  of  the  resolutions  passed  by  the 
common  council,  the  corporation  has  granted  the  permission  and 
authority  to  lay  a  double  railway  track  in  Broadway.  For  the 
purpose  of  lapng  this  track,  it  will  be  necessary  that  the  defend- 
ants shall,  for  a  time,  take  the  exclusive  possession  of  a  part  of 
the  street ;  that  they  shall  place  a  structure  there  of  their  own  con- 
struction, which  shall  belong  to  them,  and  of  which  they  shall  have 
the  exclusive  use,  as  far  as  it  is  used  for  a  railway.  In  my  judg 
ment,  it  is  immaterial  what  particular  name  is  given  to  this  thing 
which  is  thus  granted.  Whether  it  be  a  thing  corporeal  or  in- 
corporeal, or  whatever  be  its  correct  legal  designation,  it  is  a  spe^ 
cies  of  property  of  some  kind.  It  is  a  property  held  by  the  city, 
and  is  subject  to  the  same  trusts  and  duties  as  its  other  property. 

The  question  then  arises  whether  the  corporation  has  violated 
its  duty  as  a  trustee  in  making  the  grant  in  question.  It  will 
be  observed  that  the  defendants  have  paid  nothing  for  the  grant, 
and  that  the  only  amount  which  they  will  be  bound  to  pay  to 
the  city,  will  be  the  annual  license  fee  for  each  car  which  is  now 
allowed  by  law,  and  they  have  agreed  that  no  higher  rate  of 
fare  shall  be  charged  for  the  conveyance  of  passengers  from  any 
one  point  to  any  other  point  along  the  route,  and  such  combined 
system  of  routes  as  may  hereafter  be  adopted  by  means  of  cars 
and  omnibuses,  than  five  cents  for  each  passenger.  It  is  stated 
in  the  complaint,  and  it  is  not  denied,  that  six  offers  were  made 
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to  the  corporation  by  other  parties  than  the  defendants,  and  the 
complaint  alleges  that  one  of  them,  if  accepted,  would  produce 
a  sum  exceeding  $250,000  per  annum  for  the  benefit  of  the 
corporation,  and  the  relief  of  the  tax-paying  citizens,  while  each 
passenger  would  be  charged  but  five  cents  fare.  That  another 
offer,  if  accepted,  would  produce  a  sum  exceeding  $800,000  per 
annum  for  the  benefit  of  the  corporation,  while  each  passenger 
would  be  charged  but  five  cents  fare.  That  another  ofierj  if  ac- 
cepted, would  produce  the  sum  of  $100,000  per  annum  for  the 
benefit  of  the  corporation  while  each  passenger  would  be 
charged  but  five  cents  fare.  That  another  oflFer,  if  accepted, 
would  produce  the  sum  of  $1,000,000  for  the  benefit  of  the 
corporation,  while  each  passenger  would  be  charged  but  three 
cents  fare.  That  another  offer,  if  accepted,  would  produce  the 
sum  of  $150,000  per  annum  for  the  benefit  of  the  corporation, 
while  each  passenger  would  be  charged  but  three  cents ;  and 
finally,  that  an  offer  was  made  in  which  the  parties  agreed  to 
comply  in  all  respects  with  the  terms  and  conditions  set  forth 
in  the  resolutions  by  which  the  grant  was  made  to  the  defend- 
ants, with  the  exception  that  instead  of  charging  five  cents  for 
oach  passenger,  they  would  charge  but  three.  The .  defendants 
do  not  deny  these  allegations,  but  they  have  submitted  an  affi- 
davit sworn  to  by  two  of  them,  in  which  they  say,  that  either 
of  these  offers,  if  accepted  and  carried  out,  would  have  been  less 
burthensome  to  the  grantees  in  the  amount  of  money  to  be  ex- 
pended, and  less  beneficial  to  the  citizens  than  the  grant  made 
to  the  defendants.  And  they  state  as  one  of  their  reasons,  that 
lione  of  the  offers  which  were  refused,  excepting  one,  proposed 
to  take  the  grant  upon  the  same  terms  and  conditions  as  the 
grant  made  to  them.  But  what  are  those  terms  and  conditions  ? 
It  will  be  seen  by  reference  to  the  resolutions  that  they  are, 
generally,  regulations  as  to  the  manner  of  laying  the  rails,  and 
constructing  and  managing  the  cars,  which  would  not  be  oner- 
ous to  the  grantees,  and  which  would  be  adopted  by  any  one, 
almost  as  a  matter  of  course.  The  only  important  provision  is 
that  whiph  relates  to  the  sweeping  of  the  street.  But  the  ex- 
pense of  carrying  this  provision  into  effect  would  amount  to  a 
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Bum  very  far  less  than  that  ivhich  the  other  parties  agreed  to 
pay  to  the  corporation.  They  next  state  that  the  offer  which 
proposed  to  take  the  grant  upon  the  same  terms  and  conditions 
as  were  agreed  to  by  the  defendants,  was  not  accompanied  by 
any  purchase,  or  offer  to  purchase,  the  lines  of  omnibuses  now- 
established  upon  Broadway,  whereas  they  allege  that  they, 
through  their,  representatives,  had  made  contracts  with  six  of 
the  principal  omnibus  lines  in  Broadway,  owning  two  hundred 
and  forty-one  omnibuses,  to  buy  out  their  lines,  for  the  purpose 
of  withdrawing  the  omnibuses  from  Broadway,  and  with  a  view 
of  transferring  them  to  transverse  lines  to  run  in  communica- 
tion with  the  railway.  But,  if  they  had  made  tl^ese  contracts, 
why  had  they  done  so?  They  were  not  bound  by  the  terms  of 
the  grant  to  make  these  or  any  similar  contracts.  They  say 
in  their  affidavits  that  they  made  the  contracts  '^  as  a  measure 
of  justice  and  proper  public  policy."  Was  it  from  a  sole  regard 
to  these  considerations,  or  was  it  not  rather  from  a  regard  for 
their  private  interests  ?  The  affidavit  itself  undoubtedly  states 
the  true  reason ;  "  It  was  necessary  to  the  successful  working 
of  a  railway  in  Broadway  at  all."  And  is  it  not  a  just  conclu* 
sion  that  the  same  motives  of  self-interest  which  influenced  the 
defendants,  would  have  induced  the  grantees,  whoever  they 
might  be,  to  do  the  same  thing  ?  But  it  is  said  that  those  offers 
were  not  made  in  good  faith.  The  papers  before  us  show  the 
circumstances  uhder  which  they  were  made.  They  were  made 
by  the  owners  of  property  upon  Broadway,  by  parties  who  had 
zealously  opposed  the  railroad,  because  they  believed  that  its 
construction  and  user  would  be  injurious  to  their  property. 
They  had  appeared  before  the  common  council  and  urged 
their  objections,  and  when  they  found  that  their  opposition 
would  be  unavailing,  they  said  "  Then  give  us  the  grant.  We 
believe  that  it  will  be  exceedingly  valuable.  We  are  willing  to 
pay  a  liberal  consideration,  and  we  believe  that  in  this  way  we 
shall  derive  some  compensation  for  the  injury  which  we  think 
that  we  shall  sustain  by  the  depreciation  of  our  property." 
They  said  this  at  that  time,  and  they  say  it  now ;  and  in  this  I 
can  see  neither  inconsistency  nor  bad  faith.    But  it  is  said,  and 
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•ome  conversatians  are  stated  in  the  defendants'  affidavits  for 
tlie  pnrpose  of  showing  that  the  othei^  parties  intended,  in  case 
they  received  the  grant,  to  allow  themselves  to  be  restrained  by 
legal  proceedings  from  carrying  it  into  effect.  I  suppose  that 
the  question  whether  they  would  be  restrained  or  not,  would 
depend  upon  the  question  whether  they  were  proceeding  ille- 
gally or  not ;  and  that  the  rule  of  law  would  be  the  same  whether 
applied  to  them  or  to  the  defendants,  or  to  any  one  else.  But  it 
is  is  said  that  they  would  have  allowed  an  injunction  to  be  ob- 
tained and  would  not  have  moved  for  its  dissolution.  Sup- 
pose that  they  had,  would  that  have  defeated  the  road  ? 
Would  the  corporation  in  the  proper  discharge  of  its  duties,  have 
allowed  what  it  believed  to  be  a  valuable  work,  highly  beneficial 
to  the  public,  and  of  great  advantage  to  the  city  treasury  to  be 
thus  arrested?  Or  would  it  not  have  defended  the  grant  which 
it  had  made,  in  case  it  became  necessary  to  do  so?  It  would 
have  had  the  right  and  it  would  have  been  its  duty  to  defend  it. 
But  to  remove  all  question  upon  this  point  we  have  the  affida- 
vits of  the  parties  themselves,  who  are  men  of  high  respec- 
tability and  of  abundant  pecuniary  responsibility,  and  they 
positively  swear  that  their  offers  were  made  in  good  faith,  and 
for  the  purposes  therein  expressed.  And  in  one  case  it  appears 
that  the  parties  gave  satisfactory  security  tot  the  faithful  per- 
formance of  their  agreement.  Surely  this  is  enough  to  (Coun- 
tervail any  number  of  allegations  founded  on  mere  suspicion. 

Lx  deciding  as  to  the  comparative  merits  of  the  offer  which 
was  accepted,  and  the  offers  which  were  rejected,  the  question 
is  not,  as  the  defendants  seem  to  suppose,  as  to  what  amount  of 
burthens  have  been  assumed  by  the  grantees.  But  even  if  it 
were,  it  seems,  from  their  own  showing,  that  they  have  received, 
or  will  feeeive,  a  full  equivalent  in  value  for  the  burthens  which 
they  have  thus  disinterestedly  assumed.  The  true  question  is, 
what  amount  of  benefit  might  have  accrued  to  the  city  in  case 
that  the  most  advantageous  offers  made  had  been  accepted? 
And  in  this  point  of  view  there  can  be  no  other  conclusion  than 
that  the  corporation  has  shown  an  entire  disregard  of  the  public 
interest,  lind  of  its  own  duties.    If  it  had  accepted  the  offers 
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which  it  refused,  the  burthen  upon  the  taz-psyere  vonld  hut 
been  reduced,  to  the  same  extent  to  which  the  public  treuisj 
would  have  been  benefited. 

But  it  was  said,  upon  the  argument,  that  the  corporation  liad 
no  right  to  receive  any  compensation.    If  they  had  the  right  to 
make  the  grant,  they  had  the  right  to  be  paid  for  it   The 
power  of  granting  any  thing,  implies  the  right  to  attach  condi- 
tions to  the  grant ;  and  it  is  immaterial  whether  the  grantor  be 
a  corporation  or  an  individual.     One  of  the  reasons  given  on  the 
argument  why  the  corporation  could  not  receive  compens&tioQ) 
was,  that  it  had  been  deemed  necessary  to  apply  to  the  legisla- 
ture for  express  authority  to  license  hackney  coaches.    But 
there  is  no  analogy  between  the  two  cases.    The  act  of  1813 
gives  to  the  corporation  the  power  and  authority  to  regulate 
hackney  coaches  or  carriages,  and  the  owners  and  driTers 
thereof,  and  their  rates  of  fare  or  carriage,  requiring  the  owners 
of  such  hackney  coaches  or  carriages  to  have  a  license  from  the 
mayor  of  the  city,  under  the  direction  of  the  common  coonciL 
And  it  further  provides,  that  whoever  shall  obtain  such  license, 
shall  pay  therefor  a  sum  not  exceeding  five  dollars  for  each 
hackney  coach  or  carriage,  to  be  applied  to  the  support  of  the 
poor  of  the  city.    (2  Laws  of  1813,  p.  446.)    This  act,  it  ^-ill  be 
seen,  merely  gives  a  power  to  make  a  police  regulation,  accom- 
panied with  a  power  to  levy  a  tax  upon  certain  species  of  prop- 
erty for  a  particular  purpose.    It  nefither  gives,  nor  does  it 
profess  to  give,  the  power  to  receive  compensation  for  any  prop- 
erty granted,  or  for  the  granting  of  any  right  which  the  city 
already  possessed  the  power  to  grant. 

The  conclusions  to  which  I  have  arrived,  for  the  reasons 
which  have  been  stated,  are,  that  the  corporation,  in  making  the 
grant  in  question,  was  guilty  of  a  clear  breach  of  trust ;  and 
that  this  court  is  bound  to  prevent  the  grant  thus  illegally  made 
from  being  carried  into  effect. 

The  next  question  to  be  considered  is  whether  the  suit  has 
been  brought  by  the  proper  parties.  It  was  held  in  the  case  of 
Christopher  v.  The  Mayor,  ^c.  of  New-  York,  (13  Barb.  567,) 
that  a  tax-payer  in  the  city  might  restrain  the  corporation,  and 
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Ihe  parties  claiming  under  them,  from  doing  an  act  which 
amounted  to  a  breach  of  trust,  and  which  was  injurious  to  the 
party  as  a  tax  payer.  The  rule  of  the  common  law,  as  estab- 
lished in  England,  was,  that  in  cases  where  an  act  was  done  by 
a  corporation,  which  was  not  particularly  injurious  to  any  indi- 
vidual corporator  or  corporators,  it  was  necessary  for  the  parties 
who  felt  aggrieved  to  relate  their  grievances  to  the  officer  of  the 
crown,  who  might,  if  he  thought  the  case  a  proper  one,  file  his 
information  against  the  corporation.  In  such  a  case  the  suit 
would  be  brought  in  the  name  of  the  attorney  general,  on  the 
relation  of  the  parties  complaining,  instead  of  being  brought  in 
the  name  of  the  parties  themselves*  But  even  in  England  it 
has  been  held  that  although  the  proceeding  must  be  by  the 
attorney  general,  in  a  case  where  all  parties  interested  were 
parties  to  the  abuse,  yet  that  where  such  was  not  the  case,  it  was 
not  necessary  that  he  should  be  before  the  court.  {Brofnley  v, 
Sfnith,  1  Simonsj  8.) 

I  think  that  the  plaintiffs  in  this  case,  being  tax  payers  to  a 
large  amount,  have  such  an  interest  in  preventing  the  grant  in 
question  from  being  carried  into  effect,  that  they  had  a  right  to 
institute  this  suit  in  their  own  names ;  and  I  am  of  opinion  that 
an  injunction  should  be  issued  against  the  defendants  in  pursu* 
ance  of  the  prayer  of  the  complaint. 

S.  B.  Strong,  J.  The  plaintiffs  allege  that  the  resolutions 
of  the  common  council  of  the  city  of  New- York,  purporting  to 
authorize  th«  construction  of  a  railroad  in  Broadway,  are  void ; 
and  ask  that  the  defendants  may  be  restrained  by  an  injunction 
from  this  court  from  entering  into,  or  upon,  that  street,  "  for  the 
purpose  of  laying  or  establishing  a  railroad  thereon,  and  from 
digging  up,  or  subverting,  the  soil,  or  doing  any  other  act  in 
such  street  tending  to  encumber  the  same,  or"  (to)  "  obstruct 
the  free  and  common  use  thereof,  as  the  same  has  been  hereto- 
fore enjoyed."  The  objections  which  have  been  advanced 
against  the  resolutions  are  numerous,  and  have  been  discussed 
by  the  distinguished  counsel  for  both  parties,  with  much  zeal 
and  great  ability.    I  shall  state  the  conclusions  which  I  have 
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adopted  on  such  of  the  points  raised  as  I  deem  material ;  and  I 
intend  to  do  but  little  more,  as  I  have  neither  the  time  nor  th# 
inclination  to  elaborate  an  opinion. 

It  has  been  contended  that  the  common  council  has  not  th« 
power  to  authorize  the  construction  of  any  railroad  in  the  oitjw 
The  charter  from  Governor  Dongan  gives,  grants,  ratifies  and 
confirms,  to  the  corporation,  all  and  every  the  streets,  lanes« 
highways  and  alleys  within  the  city,  for  the  public  use  and  ser- 
vice of  the  mayor,  aldermen  and  commonalty  of  the  said  city, 
and  of  the  inhabitants  of  Manhattan  Island,  and  travelers  there^ 
and  confers  a  power  to  establish,  appoint,  order  and  direct  the 
establishing,  making,  laying  out,  ordering,  amending  and  repair^ 
ing  the  same,  necessary,  needful  and  convenient  for  the  inhab- 
itants, and  travelers  and  passengers."  The  only  limitation  or 
restriction  of  this  grant  is  contiUned  in,  and  consists  merely  of^ 
a  provision  for  the  protection  of  private  right&  The  charter 
from  Governor  Montgomerie,  ratifies  and  confirms  this  delega- 
tion of  power.  Chancellor  Kent  remarks,  in  his  notes  and  illus- 
trations, prepared  at  the  request  of  the  common  council,  (p.  238,) 
that  -'  the  charter  powers"  (relative  to  the  streets)  "  have  been 
so  frequently  and  so  fully  confirmed,  defined,  enforced,  and  spe- 
cially applied  by  legislative  acts,  that  there  seems  to  be  no  want 
of  jurisdiction  from  the  one  source  or  the  other,  far  every  exi- 
gency P  The  common  council  has  certainly  a  very  liberal  dis- 
cretion as  to  amending  the  streets,  and  may,  in  the  exercise  of 
it,  authorize  the  construction  of  a  railwa.y,  if  that  is  deemed  to 
be  an  amendment.  I  know  of  no  limitation  except  that  imposed 
by  the  charter  for  the  protection  of  private  rights,  and  that 
which  is  always  implied  in  a  public  grant,  that  there  shall  be 
no  perversion  of  the  main  object  for  which  it  was  made.  As  to 
private  rights,  it  does  not  appear  very  clearly  that  any  such 
could  be  afiected  by  a  railroad  granted  on  proper  terms,  at  all. 
The  plaintiffs  allege  that  they  axe  proprietors  of  lots  on  the 
westerly  side  of  Broadway,  and  that  they  verily  believe  that 
they  are  the  owners  in  fee  of  all  the  lands  in  front  of  their  re- 
apective  buildings  to  the  center  of  that  street  Now  when  » 
psrty  ftsks  for  rdief  on  the  ground  of  a  threatened  iigury  to  Mi 
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preperty,  he  ia  bouid  to  ^y^  his  title  in  pogitive  terms. '  That 
Kesy  or  should  lie,  within  his  own  knowledge ;  and  if  that  is  not 
soSeient  to  wearrant  a  direct  and  nnqualified  ayenn^t,  it  oannot 
Justify  the  interposition  of  this  oonrt.  We  are  bound  to  aet,  and 
especjally  in  so  important  a  matter  as  restraining  parties  from  the 
wjoyaent  of  their  apparent  rights,  upon  facts,  and  eannot  pro- 
eeed  upon  mere  belief.  But  if  the  plaintiffs  have  the  ultimate 
fee  to  the  land  opposite  their  respective  lots,  to  the  middle  of 
the  siroet,  it  by  no  means  follows  that  their  proprietary  rights 
will  be  invaded,  or  their  inroperty  taken,  by  the  oonstmction  of 
the  proposed  railway.  Their  title  is  subject  to  the  public  right 
to  use  it  as  &  city  street  The  public  has  acquired  the  privilege 
of  using  it  as  a  Ml  passway.  There  was  no  restriction  to  any 
existing  or  other  method  of  travel  when  the  land  was  dedicated 
to,  or  taken  by  the  public.  The  purpose  was  general,  and  suf- 
ficiently extensive  to  embrace  any  species  of  locomotion  which 
any  individual  or  the  public  might  choose  to  adopt.  A  railway 
furnishes  new  &eilities  i^  traveling,  and  is  designed  solely  f<^ 
that  purpose.  There  is  no  diversion  to  any  purpose  other  than 
that  for  which  the  land  was  taken.  Nor  is  the  land  on  which 
the  raiU  m^  laid  rendered  less  valuable  to  the  proprietor  of 
the  fee.  He  sustains  no  direct  injury.  If  the  value  of  the  ad- 
joining lota  is  impaired,  that  is  a  consequential  injury,  resulting 
fixmi  a  public  improvement ;  and  for  that  the  law  gives  no  com^ 
pensation.  When,  therefore,  the  public  has  acquired  the  right 
to  use  the  land  as  a  street,  and  merely  subjects  it  to  a  new  and 
improved  method  of  traveling,  the  proprietor  of  the  nominal  fee 
loses  no  property,  and  the  constitutional  guaranty  is  not  invaded. 
If  a  railway  furnishes  an  improved  means  of  travel,  it  eannot  be 
inconsistent  with  the  object  for  which  the  street  was  obtained, 
but  rather  harmonizes  with  and  jMromotes  it ;  unless,  indeed,  it 
should  exclude  the  inhabitants  of  the  city  and  ^'  travelers  there" 
from  the  free  and  appropriate  use  of  the  passway,  or  should  in 
some  way  cimstitute  a  nuisance.  The  rails  should  undoubtedly 
he  so  laid  as  not  to  obstruct  the  free  passage  of  th^  street^  and 
we  were  assured,  ii^nm  the  argum^t,  and  no  faet  was  stated  te^ 
the  oontnury,  thatrtbe  resolutions  in  question  eo&tained  'provi^^ 
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ions  which,  if  folly  carried  out,  would  effectuaUy  prevent  any 
obstruction.  That  they  will  not  necessarily  impair  the  passage 
in  any  other  manner,  is  evident  from  the  fact,  that  rails  laid  in 
other  streets  in  the  city  have  not  been  productive  of  any  incon- 
venience. It  has  been  supposed  by  many  that  a  railroad  in  a 
city  or  populous  village,  was  necessarily  a  public  nuisance, 
whether  the  cars  upon  it  were  drawn  by  horses  or  by  locomotives 
propelled  by  steam.  The  supreme  court  of  this  state  has  fre- 
quently decided  otherwise.  In  the  case  of  Hentz  v.  The  Long 
Island  Railroad  Company^  (18  Barh.  646,)  I  had  occasion  to 
examine  this  question  very  fully,  and  came  to  the  conclusion  not 
only  that  the  authorities  were  too  strong  to  be  got  over,  but 
that  they  were  right.  There  may  be  circumstances  which  would 
render  a  railway  and  the  travel  upon  it  very  injurious,  and  pos- 
sibly a  nuisance  in  some  localities^  but  they  do  not  exist  in  this 
case.  From  the  statements  contained  in  the  report  of  th^  ma- 
jority of  the  committee  of  the  common  council,  which  is  ah 
exceedingly  well  written  document,  I  am  satisfied  that  the  pro- 
posed railroad  would  not  be  a  nuisance,  but  would,  on  the  con- 
trary, be  a  great  relief  to  Broadway.  I  have  no  doubt  of  the 
power  of  the  common  council  to  authorize  its  construction,  in  a 
proper  manner  and  upon  proper  terms.  If  my  opinion  on  this 
point  should  need  confirmation,  it  would  have  it  from  the  circum- 
stance that  the  principal  opponents  of  the  existing  ordinance) 
who  were  proprietors  of  stores  and  dwelling  houses  on  Broad- 
way, and  men  of  much  intelligence,  who  had  the  ability  to,  and 
no  doubt  did,  obtain  the  best  legal  advice,  themselves  applied  to 
the  common  council  for  the  grant  of  a  similar  privilege,  but 
upon  terms  more  onerous,  and  which  would  have  required  from 
them  an  immediate  and  extensive  appropriation  of  money. 

The  principal  objection  to  the  resolutions,  and  those  entitled 
to  the  most  consideration,  resulted  from  the  circumstances  at- 
tending their  adoption,  and  their  terms.  It  was  contended  on 
the  argument,  that  the  adjournment  of  the  board  of  aldermen 
from  the  4th  to  the  8th  day  of  November,  being  for  more  than 
three  days,  put  an  end  to  that  monthly  session  of  the  board,  at 
which  the  resolutions  in  question  were  adopted ;  and  that  when* 
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the  board  subseqiiently  met  in  pursuance  of  the  adjournment  it 
was  not  a  legal  assembly,  and  could  do  no  valid  act.  It  is  pro- 
yided  by  the  4th  section  of  the  act  of  April  2d,  1849^  that "  nei- 
ther board  shall  adjourn  for  a  longer  period  than  three  days, 
except  by  a  resolution  to  be  concurred  in  by  the  other  body." 
The  7th  of  November  last  was  Sunday,  and  if  that  is  to  be 
counted,  the  adjournment  of  the  board  of  aldermen  from  the  4th 
to  the  8th  of  that  month  was  for  more  than  three  days,  and  being 
made  without  the  concurrence  of  the  board  of  assistants,  was  un- 
authorized. In  the  construction  of  a  statutory  provision  relative 
to  the  time  prescribed  for  any  purpose,  Sunday  is  sometimes  in- 
cluded and  sometimes  not.  The  inclusion  or  exclusion  depends 
upon  what  is  to  be  done  within  the  prescribed  period.  If  early 
and  not  continuous  action  is  requisite  Sunday  is  counted,  as  that 
will  not  interfere  with  the  main  design.  Thus  the  object  in  giv- 
ing a  notice  of  time  is  to  enable  a  party  to  send  for  his  absent 
witnesses  who  may  be  at  a  distance,  or  to  subpoena  those  who 
might  otherwise  leave  their  homes,  at  an  early  day,  and  not  to 
furnish  a  period  which  might  be  requisite  for  constant  exertion. 
So  where  there  is  a  notice  for  a  special  motion,  it  may  be  neces- 
sary to  procure  affidavits  from  persons  at  a  distance,  or  of  per- 
sons about  leaving  home,  and  an  early,  rather  than  constant, 
exertion  is  essential.  In  such  cases  Sunday  is  considered  as  a 
part  of  the  required  time,  because  the  object  to  be  accomplished 
does  not  call  for  its  exclusion.  But  the  provision  relative  to  ad« 
joumments  which  I  have  quoted  has  reference  to  days  of  ax^tion, 
and  to  those  only.  The  design  is  that  the  proceedings  of  the 
common  council  shall  not  be  delayed  for  more  than  three  days 
by  one  board  without  the  consent  of  the  other.  Sunday  is  not 
a  proper  day  for  the  per(ormance  of  secular  business,  and  there- 
fore it  should  not  be  considered  as  any  part  of  the  time  limited 
by  the  provision  relative  to^  the  adjournment  of  either  board. 
Where  the  adjournment  is  for  three  week  days  and  Sunday,  the 
business  of  the  common  council  is  in  fact  interrupted  only  three 
days.  It  is  for  this  reason  that  the  congress  of  the  United 
States  and  the  legislature  of  this  state  have  uniformly  given  the 
same  contraction  to  similar  projisions  in  the. constitutions  un^ 
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der  which  they  respectively  acted.  The  legislature  of  this  state, 
when  enacting  the  provision  in  question,  may  well  be  supposed 
to  have  had  reference  to  their  practical  construction  of  similar 
language  in  reference  to  their  own  powers.  Thinking  as  I  do, 
that  the  adjournment  was  fully  authorized,  it  is  not  necessary  to 
inquire  whether,  if  it  had  been  illegal,  that  would  have  nullified 
a  subsequent  meeting  of  the  same  board,  pr  the  after  joint  action 
of  the  two  branches  of  the  common  counciL 

It  was  strenuously  contended  by  the  plaintiffs'  counsel,  that 
the  grant  to  the  defendants  was  void  because  it  was  niade  in  do- 
fiance  of  an  injunction  allowed  by  a  justice  of  the  superior  court 
of  the  city  of  New- York,  in  a  suit  instituted  by  Thomas  E*  Da- 
vis  and  Gourtlandt  Palmer  against  the  mayor,  aldermen  and 
commonalty  of  that  city.  That  injunction  certainly  purported 
to  prohibit  the  corporation  from  making  the  grant  to  the  defend- 
ants. But  the  present  defendants  were  not  parties  to  that  suit, 
nor  is  it  averred  in  the  complaint  that  the  injunction  had  been 
served  on  them.  An  injunction  affects  the  person  rather  than 
the  right  If  it  affects  the  right  at  all  it  is  only  indirectly, 
through  the  person.  In  the  case  of  Fellows  v.  Fellows,  (4  John. 
Ch.  Rep,  25,)  Chancellor  Kent  said,  "  I  have  no  conception  that 
it  is  competent  to  this  court  to  hold  a  man  bound  by  an  injunc- 
tion who  is  not  a  party  in  the  cause,  for  the  purpose  of  the 
cause ;"  and  he  there  dissolved  an  injunction  which  had  been 
issued  against  persons  who  had  not  been  made  parties  to  the 
suit.  Should  a  party  disobey  a  lawful  injunction,  he  could  of 
course  be  punished  for  the  contempt,  and  he  could  not  directly 
gain  any  thing  by  his  disobedience.  But  it  would  not  affect  the 
rights  of  another  party  who  might  have  dealt  with  him  in  refer- 
ence to  the  subject  matter  of  the  controversy.  If  it  would,  in- 
nocent parties  might  suffer,  notwithstanding  all  the  precautions 
which  the  most  prudent  could  take.  As  the  present  defendants 
were  not  parties  to  the  suit  in  which  the  injunction  was  issued, 
the  rights  which  they  may  have  acquired  in  a  subject  matter 
common  to  both  suits  were  not  affected,  unless,  as  the  plaintiUs 
contend,  the  common  council  in  adopting  the  forbidden  resolu^ 
tions  were  gnihy  of  a  cHminal,conUmp%  and  no  rights  can  be 
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acquired  through  the  perpetration  of  a  crime.  This  positioa 
renders  it  necessary  that  I  should  consider  the  question  whether 
the  memhers  of  the  common  council,  in  passing  the  resolutions 
in  question,  were  guilty  of  any  crime ;  and  I  regret  exceedingly 
that  it  does  so,  as  my  examination  of  the  subject  has  led  me  to 
conclusions  different  from  those  entertained  by  the  learned 
judges  of  another  court,  for  whom  I  entertain  the  highest  respect. 
Their  opinions  are  certainly  entitled  to  great  consideration,  but 
cannot  control  us,  sitting  here.  It  is  alleged  that  the  members 
of  the  common  council  have  willfully  disobeyed  a  process  of  in- 
junction, lawfuUy  issued  by  the  superior  court,  and  have  conse- 
quently been  guilty  of  a  misdemeanor  under  certain  provisions 
of  the  revised  statutes.  (2  R.  S.  278,  §  10,  sub,  3 ;  p.  692,  §  14.) 
The  injunction  commanded  the  corporation  to  absolutely  desist 
and  refrain  from  granting  to  the  defendants  the  right  to  lay  the 
proposed  railway  in  Broadway,  or  in  any  manner  authorizing 
them  ta  do  it.  The  common  council  subsequently  adopted  the 
resolution  granting  the  forbidden  right,  and  conferring  the  for- 
bidden authority,  but  proceeded  no  farther  in  consummating 
the  grant ;  at  least  no  additional  action  as  to  that  is  set  forth 
in  the  complaint.  The  alleged  contempt,  then,  so  far  as  it  can 
have  any  bearing  upon  the  efficacy  of  the  grant,  (for  the  con- 
demnatory resolutions  subsequently  adopted  by  the  board  of 
aldermen,  however  contemptuous  and  improper  they  may  have 
been,  did  not  impair  the  previous  action  of  the  same  body,)  con- 
sisted simply  in  the  adoption  of  the  resolution  for  the  construc- 
tion of  the  railroad.  Supposing  that  the  injunction  forbade  such 
adoption,  the  question  is  whether  it  had  been  lawfuUy  issued ; 
for  if  it  had  not  been,  there  was  no  criminality  in  disobeying  it. 
If  the  superior  court  had  jurisdiction  to  prevent  the  action  of 
the  common  council  in  this  matter,  the  injunction  had  been  law- 
fully issued :  otherwise  not. 

By  the  first  section  of  the  act  of  April  7, 1830,  relative  to  the 
city  of  New- York,  it  was  provided  that  the  legielative  power  of 
the  corporation  should  be  vested  in  the  two  boards,  who  together 
should  form  the  common  council  of  the  said  city.  This  delega- 
tion of  power  is  continued  by  the  act  of  April  2, 1843.    The 
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common  council  is  forbidden  to  perform  any  executive  duty  by 
the  ninth  section  of  the  last  mentioned  act,  but  otherwise  their 
legislative  power  is  co-extensive  with  their  corporate  rights.  It 
has  been  seen  that  under  the  Dongan  and  Montgomerie  charter 
the  corporation  holds  the  streets,  and  has  full  power  to  make 
regulations  for  their  improvement.  The  adoption  of  ordinances 
or  resolutions  for  the  improvement  of  the  streets  is  nowhere  de- 
clared to  be  an  executive  duty,  but  is  the  exercise  of  a  power 
devolved  upon  the  common  council  in  its  legislative  capacity. 
The  resolutions  making  the  grant  in  question  had  reference  to 
the  improvement  of  Broadway  as  a  street,  were  pending  before 
the  common  council  when  the  Injunction  was  issued,  and  that 
process,  if  e£fectual,  would  necessarily  have  inturrupted,  and 
eventually  prevented,  legislative  action.  I  can  find  no  warrant 
for  this  interference,  either  in  any  legislative  enactment  or  judi- 
cial determination.  It  is  a  familiar  principle  that  legislative 
action  is  not  subject  to  judicial  control.  This  results  from  the 
distinct  nature  of  the  duties  of  the  two  departments  and  their 
GO-ordinateness.  Judges  are  elected  or  appointed  to  administer 
the  laws,  not  to  make  them,  or  to  interfere  in  their  enactment. 
They  formerly  had  a  voice  in  their  final  passage  in  the  council 
of  revision  in  this  state,  but  their  interference  was  at  length 
deemed  inexpedient  and  improper,  and  the  council  was  abolished. 
To  interfere  during  the  pendency,  and  before  the  passage,  of  a 
hill  in  either  branch  of  the  legislature,  would  be  still  more  objec- 
tionable on  every  account.  Legislative  action,  to  be  worth  any 
thing,  should  be  free.  I  do  not  understand  that  this  principle 
is  denied  as  aj^lieable  to  our  state  legislature,  but  it  is  said 
that  it  does  not  extend  to  our  municipal  corporations.  Why  not  ? 
The  delegation  is  of  a  part  of  the  sovereign  power,  and  that  must 
pass  with  its  inherent  immunities,  unless  there  is  an  express  er 
otherwise  necessary  limitation.  In  this  case  there  is  no  limita- 
tion) nor  is  it  necessary  that  there  should  be.  I  mean  as  to  the 
exercise  (^  their  legislative  powers.  There  is  undoubtedly  a 
check  upon  the  action  of  the  common  council,  in  the  veto  power 
given  to  the  mayor.  The  statutes  impose  no  other,  nor  do  they 
permit  any  interfcrenoe  even  by  the  mayor  while  the  mattet  is 
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pending  before  either  board.  There  is  no  necessity  that  the 
legislative  action  of  the  common  council  shoold  be  checked  by 
judicial  authority.  Should  an  ordinance  be  passed  iirhich  should 
be  void  from  a  want  of  jurisdiction^  or  voidable  by  reason  of  a 
breach  of  trust,  or  from  any  other  cause,  its  further  prosecution) 
if  by  any  public  officer,  would  be  ministerial,  or  if  by  any  other 
person,  it  would  be  in  his  private  capacity,  and  in  either  case  an 
injunction  would  be  proper  and  preventive  of  mischief.  In  the 
present  case  the  injunction  already  issued  by  a  justice  of  this 
court  has  been  sufficiently  efficacious,  notwithstanding  the  pas- 
sage of  the  resolutions  i  not  a  rail  has  been  laid,  nor  a  stone  or 
^look  removed. 

*  If  it  should  be  said  that  the  consideration  of  these  resolutions 
by  either  board  was  not  prohibited,  but  that  the  restraint  was 
only  upon  their  adoption,  the  difficulty  would  not  be  answeredi. 
It  would  then  seem  that  either  board  might  deliberate  upon' 
them,  and  that  a  vote  might  be  taken,  but  that  the  members 
were  restricted  to  voting  only  against  them.  This  would  be 
placing  any  member  of  the  board  who  might  consider  that  the  res- 
olutions ought  to  be  adopted,  in  an  unfortunate  predicam^it — 
should  he  vote  for  them  he  would  violate  the  iojunotion  and  put 
his  body  in  peril  of  imprisonment;  and  should  he  vote  agaibst 
them  he  would  violate  his  official  oath  and  encounter  a  still  more 
fearful  danger.  It  surely  cannot  require  any  argument  to  prove 
that  it  is  incompetent  for  any  court  thus  to  restrict  the  action  ' 
of  the  members  of  any  legislative  body.  * 

I  have  said  that  the  injunction  in  question  had  not  been  sanc- 
tioned by  any  judicial  action.  I  asked  the  eounsel  foi*  the  plain- 
tiff, on  the  argument)  if  he  had  met  with  any  case  where  a  court 
had  prevented  ihe  legislative  action  of  a  municipal  corporation. 
fie  did  not  cite,  nor  have  I  seen,  any  instance  of  the  kind,  fmd  I 
presume  none  can  be  found.  Proceedings  have  frequently  been 
•had  in  the  courts  in  England  a^iast  the  raunioipal  corporations 
there,  and  some  of  them  have  been  conducted  with  great  zeal, 
kmi  with  all  the  influence  and  power  of  the  erown.  The  charter 
tof  the  cil^  of  London  was  annihilated  by  the  arbitrary  decision 
of  the  court  of  kiag's  bench,  presided  over  at  the  time  by  a  jadgOi 
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who,  as  counsel  for  the  crown,  had  drawn  the  information ;  bat 
there  is  no  case  to  be  found  where  a  court  had  attempted  to  pro- 
hibit legislative  action.  Neither  has  there  been  an  instance  of 
the  kind  in  this  state,  or,  so  far  as  I  know,  in  any  state  in  the 
union.  It  is  a  strong  argument  against  the  claim  of  any  power, 
without  statutory  authority,  that  it  is  new.  It  applies  with 
peculiar  force  where  an  attempt  is  made  to  extend  the  com- 
mon law  jurisdiction  of  any  court.  In  such  cases,  if  our  courts 
can  go  beyond  the  uniform  practice,  there  is  no  limitation,  and 
their  power  would  be  arbitrary  and  its  exercise  intolerable.  I 
know  that  it  has  been  contended  that  the  power  to  grant  injunc- 
tions has  been  extended  by  the  junction  of  law  and  equity  juris- 
diction in  the  same  tribunal.  But  such  is  not  the  necessary,  or 
even  probable,  consequence.  The  court  of  chancery  was  no  fa- 
vorite with  the  convention  by  which  it  was  abolished.  It  had 
become  obnoxious  to  the  people,  not  only  for  its  delays  and  the 
great  expense  involved  in  its  proceedings,  but  for  its  frequent 
and  often  vexatious  interference  with  the  ordinary  aflFairs  of  men. 
It  was  in  order  to  counteract,  and  certainly  not  to  increase,  those 
evils,  that  all  equity  jurisdiction  was  transferred  to  tribunals 
which  had  been  previously  courts  of  law. 

Upon  the  whole,  I  am  satisfied  that  the  learned  judge  by 
whom  the  injunction  in  question  was  allowed,  went  beyond  the 
jurisdiction  of  his  court.  Because,  1st.  Such  injunction  wafl 
restrictive  of  legislative  action ;  2d.  It  was  unnecessary ;  and 
3d.  It  transcended  the  limits  established  by  the  practice  of 
courts  of  equity.  In  my  opinion,  therefore,  neither  that  nor  the 
proceedings  of  the  common  council  after  it  had  been  served  on 
the  aldermen  and  assistants,  stand  in  the  defendants'  way. 

Thus  far  it  will  be  seen  I  am  with  the  defendants.  But  there 
is,  in  my  opinion,  a  formidable  difficulty  resulting  from  the 
character  and  consideration  of  the  grant.  It  was  ccmtended  by 
the  counsel  for  the  defendants,  that  all  they  have  taken  is  a 
revocable  license.  If  that  was  so,  I  should  not  feel  inclined  to 
interfere.  But  I  have  all  along  been  under  the  impression  thai 
the  resolutions  constituted  an  irrevocable  grant  of  a  valuable 
right }  and  I  accordingly  asked  some  questions  strongly  bdic*' 
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fiTe  of  such  an  opinion;  dnring  the  argument  of  the  senior  coun- 
sel for  the  defendants,  to  which  he  was  unable,  with  all  his 
learning,  ingenuity  and  professional  tact,  (and  I  presume  that  I 
may  safely  say  that  in  either  he  is  not  excelled  by  any  member 
of  our  bar,)  to  give  satisfactory  answers.     Parol  licenses  to  do 
some  act  upon  land,  are  generally  revocable,  and  therefore  do 
not  confer  &ny  right.     Some  cases  have  held  that  a  mere  parol 
license  operates,  when  executed,  as  a  grant ;  but  the  principle 
when  applied  to  lands  is  inconsistent  with  the  provisions  of  our 
statute  relative  to  fraudulent  conveyances,  and  cannot  therefore 
apply  here.    There  can  be  no  doubt  but  that  a  written  permis- 
sion to  use  land  in  a  particular  way,  for  a  designated  time,  for 
the  benefit  of  the  person  to  whom  it  is  given,  in  consideration 
of  some  act  to  be  performed  by  him,  is  a  grant  of  some  right  in 
the  nature  of  an  incorporeal  hereditament,  and  therefore  confers 
property  upon  the  grantee.    The  resolutions  in  this  case  speak 
of  what  they  effect  as  the  grant  of  a  permission  or  authority. 
Technically,  the  word  grant,  is  inappropriate  to  a  mere  license ; 
but  it  may  have  been  used  in  this  instance  in  its  popular  sense, 
and  it  is  not  therefore  very  significant  of  the  character  of  the 
interest  intended  to  be  conferred.     The  defendants  are  author- 
ized to  lay  a  double  track  for  a  railway,  and  of  course  to  remove 
so  much  of  the  existing  pavement  as  may  be  necessary  for  that 
purpose  ;*  to  continue  the  same  from  time  to  time ;  to  run  cars 
upon  such  rails  for  the  conveyance  of  passengers,  for  which  they 
are  to  have  licenses ;  to  receive  a  compensation  not  exceeding 
five  cents  for  each  passenger ;  to  form  an  association,  with  the 
authority  to  make  by-laws,  to  transfer  the  interests  or  shares 
to  new  associates  or  assigns,  and  to  continue  their  operations 
for  ten  years ;  and  for  a  renewed  term,  if  they  and  the  corpo- 
ration can  agree  as  to  the  amount  of  the  future  license  fee,  or 
otherwise  to  surrender  the  road  to  the  corporation  at  a  fair  and 
jiisl  valuation.     Surely  all  those  provisions  indicate  something 
more  than  a  mere  revocable  license.     They  convey  a  valuable 
right,  which,  upon  the  performance  of  the  primary  acts  re- 
i^uired  from  the  defendants,  would  vest  in  them,  and  of  which 
tiiey  could  not  be  deprived  by  a  repeal  of  the  resolutions.    It  is 
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not  competent  even  for  the  legislature  of  the  state  to  deprive  a 
party  of  a  vested  right,  although  it  may  have  been  conferred 
upon  him  by  a  statute.  {The  People  v.  The  Supervisors  of 
Westchester  County,  4  Barb.  64,  and  the  cases  there  cited.) 

The  right  which  these  resolutions  purport  to  confer,  certainly 
bears  a  very  strong  resemblance  to  a  franchise*  The  privileges 
granted  \o,  and  the  duties  exacted  from  the  defendants,  are 
fnuch  the  same  as  those  vrhich  appertain  to  the  proprietors  of 
ferries,  wharves  and  bridges*  All  relate  to  public  matters ;  the 
grantees  of  each  have  duties  to  perform  and  expenses  to  pay,  and 
all  are  entitled  to  demand  and  receive  a  Compensation  from  those 
who  are  personally  benefited^  It  detracts  not  from  the  ciom^ 
parison  that  the  railway  when  finished  may  be  freely  used  by 
all.  Similar  privileges  are  often  named  in  the  grants  of  bridges 
and  ferries.  In  the  case  under  consideration  the  grantees 
would  have  the  exclusive  right  to  carry  passengers  in  carriages 
or  cars  running  on  the  railS)  for  hire^  and  that,  no  doubt  would 
furnish  them  with  a  liberal  compensation,  notwithstanding  the 
impliedly  reserved,  rights  of  the  people. 

There  are  some  extraordinary  features  in  the  grant  under 
cbnsideration.  The  mayor's  power  to  grant  licenses  for  public 
vehicles  is  Testricted,  and  as  it  has  turned  out,  without  his  con* 
sent.  Corporate  powers  are  conferred  upon  the  associates,  and 
they  are  entitled  contingently  to  demand  the  future  value  of  the 
railway  and  its  appurtenances,  from  the  city,  which  might  result 
in  heavy  taxation,  or  what  might  become  an  enormous  debt.  I 
should  hesitate  much  before  I  could  decide  that  in  passing  refio- 
lutions  embracing  these  provisions,  tlM  common  council  had  not 
gone  beyond  its  powers.  If  the  grant  is  void  from  the  want  of 
adequate  power  to  make  it,  or,  indeed,  invalid  from  any  cause, 
the  plaintiffs,  as  proprietors  of  lots  and  buildings  on  Broadway, 
would  be  peculiarly  and  seriously  injured  by  an  attempt  on  the 
part  of  the  defendants  to  construct  the  proposed  railway,  and 
they  would  be  entitled  to  an  injunction  to  prevent  evils  for 
which  they  could  obtain  no  adequate  redress  in  the  law.  It 
matters  not  that  ihe  resolutions  were  adopted  by  the  common 
eouncil  in  their  legislative  capacitiy.    The  privilege  of  exemp* 
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tion  from  judicial  interference  terminates  where  legislative  ac- 
tion ends. 

I  am  not,  however,  inclined  to,  nor  is  it  necessary  that  I  should, 
express  any  definite  opinion  as  to  the  validity  of  these  ohjections 
to  the  resolutions ;  as  I  concur  with  my  brother  Edwards  in  the 
opinion  that  the  papers  submitted  to  us  prove  a  clear  breach  of 
trust,  which  invalidates  the  grant. 

There  is  undoubtedly  a  wide  difference  in  this  respect  be- 
tween the  acts  of  the  state  legislature  and  of  municipal  corpo- 
rations. State  laws  are  enacted  by  the  people  through  their 
representatives  in  senate  and  assembly.  They  act  in  their 
sovereign  capacity,  and  are  subject  to  no  further  restrictions  than 
such  as  result  from  their  accession  to  the  union,  their  own  con- 
stitution, and  such  principles  as  are  justly  deemed  fundamental 
in  all  civilized  countries.  They  may,  therefore,  through  their 
constitutional  representatives,  give  away  the  public  property, 
and  no  power  can  annul  the  grant  as  improvident  or  destitute 
of  any  valuable  or  appropriate  consideration.  But  the  city  cor- 
poration is  an  inferior  tody,  and  has  no  other  powers  than  those 
which  have  been  expressly  delegated  to  it,  and  their  appropriate 
incidents.  The  common  council  has  no  authority  under  the  city 
charter  or  any  statute,  to  give  away,  or  make  an  improvident 
grant  of,  the  public  property ;  nor  is  any  such  power  essential 
to  the  performance  of  any  of  its  legitimate  duties.  Its  dispo- 
sition of  such  property,  including  franchises,  is  therefore  subject 
to  the  common  law  principles  applicable  to  the  grants  made  by 
trustees  to  whom  the  management  of  private  property  is  con-- 
fided.  It  is  right  on  eveip  account  that  it  should  be  so.  Were 
it  otherwise,  unfaithful  members  of  the  common  council  might 
squander  the  public  property  in  sumptuous  entertainments  for 
themselves  and  their  friends ;  pompous  and  expensive  parades 
professedly  in  honor  of  the  living  or  the  dead,  or  presents  or  im- 
provident grants  to  their  relatives  or  other  favorites.  The  evils 
which  would  result  from  such  improper  if  not  criminal,  conduct, 
and  psorticularly  to  the  tax-payers,  whose  legitimate  burthens 
are  nulOQerous  and  heavy,  would  be  intolerable.  The  difficulty 
might  be  avoided  if  intelligent  and  honorable  men  only  should  be 
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elected  to  oflSce.  But  the  experience  of  other  corporations,  if 
not  of  this  city,  has  proved  that  however  desirable  such  a  con- 
summation may  be,  it  is  not  always  attainable. 

It  is  evident  from  the  papers  laid  before  ns,  that  propositions 
were  made  to  the  common  council  to  construct  and  manage  a 
railway  in  Broadway  on  terms  much  more  advantageous  to  the 
city  in  a  pecuniary  point  of  view,  as  well  as  in  other  respects, 
than  those  contained  in  the  grant  to  the  defendants ;  so  much 
so  indeed  that  the  difference  must  have  been  perceptible  to  the 
defendants,  and  they  must  have  accepted  their  grant  with  a  full 
knowledge  that  it  had  been  improvidently  made.  It  was  said 
on  the  argument  that  those  proposals  were  made  for  the  pur- 
pose of  defeating  the  project ;  but  the  facts  stated  in  the  pa- 
pers do  not  establish  that  inference,  at  any  rate,  sufficiently  to 
warrant  correspondent  judicial  action.  The  common  council 
might  have  avoided  this  difficulty  by  authorizing  the  construc- 
tion and  management  of  the  proposed  railroad  under  suitable 
conditions,  and  then  referring  it  to  the  proper  executive  officer 
to  advertise  for,  and  receive,  proposals,  and  to  accept  of  those 
which  might  be  the  most  advantageous  for  the  city.  But  the  two 
boards  did  not  think  proper  to  pursue  a  course  so  obviously  just 
and  proper,  and  the  members  have  subjected  themselves  to  the 
imputation  of  violating  the  high  trust  committed  to  them,  and  a 
measure  which,  properly  matured  and  properly  guarded,  might 
have  proved  highly  beneficial  to  the  community,  to  great  delay 
if  not  to  eventual  defeat. 

The  injunction  should,  in  my  opinion,  be  granted. 

• 
Morris,  J.  I  agree  with  my  brethren,  up  to  a  certain  point. 
We  all  agree  that  the  common  council  have  authority  to  authorize . 
the  laying  of  railways  in  the  streets  of  the  city ;  that  a  previous 
act  of  the  legislature  for  that  purpose,  is  not  necessary  ;  that  a 
railway  is  not  in  itself  a  nuisance,  and  that  there  is  no  evidence 
that  it  would  be  a  nuisance  in  this  particular  case.  But  we  di- 
vide upon  the  point,  whether,  in  the  exercise  of  this  power,  the 
corporation  is  using  its  private  property,  or  exercising  a  govern- 
mental trust.     My  brethren  think,  that  in  acting  in  this  case. 
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&e  corporation  is  disposing  of  its  private  property.  I  think 
that  it  is  exercising  a  legislative  and  political  power.  And  in 
assigning  the  reasons  for  my  conclusions,  I  will  first  consider 
the  second  point  presented  by  the  plaintiflFs.  That  point  is  this, 
that  '^  Making  the  grant  in  defiance  of  the  injunction  out  of  the 
superior  court,  was  an  illegal  and  criminal  act,  which  could  con- 
fer no  legal  right  on  the  grantees."  I  consider  this  point  first, 
not  only  for  the  reason  that  the  decision  of  it  in  favor  of  the 
'  plaintiffs  will  determine  this  cause,  and  require  that  the  injunc- 
tion should  be  made  permanent,  but  also  because  a  correct  de- 
cision upon  this  point  is  of  more  importance  to  the  well  being 
-of  this  city,  and  to  our  citizens,  collectively  and  individually, 
than  would  be  the  benefit  or  injury  to  them  of  any  railway  in 
Broadway,  or  in  any  other  street  of  the  city.  In  this  connection 
I  present  a  series  of  facts  admitted  by  the  parties  to  this  suit, 
viz.  :  On  the  19th  of  November,  1852,  thciboard  of  aldermen  of 
the  city  of  New- York,  acting  in  its  capacity  as  one  branch  of  the 
legislature  of.  the  city  of  New- York,  passed  the  following  reso- 
lution, viz. : 

"  Resolved,  That  Jacob  Sharp,  Freeman  Campbell  [and  28 
others- who  are  named  in  the  resolution,]  and  those  who,  for  the 
time  being,  may  be  associated  with  them,  all  of  whom  are  herein 
designated  as  associates  of  the  Broadway  railway,  have  the 
authority  and  consent  of  the  common  council  to  lay  a  double 
track  for  a  railway  in  Broadway  and  Whitehall  or  State-street, 
from  the  south  ferry  to  59th-street,  and  also  hereafter  to  con- 
tinue the  same,  from  time  to  time,  along  the  Bloomingdale  road' 
to  Manhattanville,  which  continuation  they  shall  be  required 
from  time  to  time  to  make,  whenever  directed  by  the  common 
council ;  the  said  grant  of  permission  and  authority  being  upon 
and  with  the  following  conditions  and  stipulations,  to  wit :" 

Here  follow  fifteen  stipulations,  which,  for  the  purpose  of  the 
point  now  under  consideration,  it  is  unnecessary  to  notice.  On 
the  6th  of  December,  the  resolution  was  also  passed  by  the  board 
of  assistant  aldermen,  and  directed  to  be  sent  to  the  mayor  for 
his  consideration.  On  the  18th  of  December,  the  mayor  returned 
the  resolution,  with  his  objections,  to  the  board  of  aldermen, 
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where  it  originated.  The  effect  of  this  veto  of  the  ouiyor  wu, 
ihat  the  board  of  aldermen  could  not  proceed  to  reconsider  the 
resolution  before  the  29th  day  of  December,  1852.  On  the  2Tth 
day  of  December,  Judge  Campbell,  of  the  superior  court,  upon  an 
er  parte  application  made  to  him  bj  Thomas  E.  Davies  and 
Courtlandt  Palmer,  granted  an  injuxHstion  against  the  mayor, 
aldermen  and  commonalty  of  the  city  of  New-Tork,  in  which  is 
the  following  clause : 

^'  I  do  hereby  command  and  strictly  enjoin  the  defendants,  the 
mayor,  aldermen  and  commonalty  of  the  city  of  New- York,  their 
counsellors,  attorneys,  solicitors  and  agents,  and  all  others  acting 
in  aid  or  assistance  of  them,  and  each  and  every  of  them,  that 
they  and  each  of  them  do  absolutely  desist  and  refrain  from 
granting  to,  or  in  any  manner  authoriaing  Jacob  Sharp  and  oth- 
ers [the  persons  named  in  the  resolution]  or  their  associates,  or 
any  other  person  or' persons  whomsoever,  the  right,  liberty,  or 
privilege  of  laying  a  double  or  any  track  for  a  railroad  in  the 
street  known  as  Broadway,  in  said  city  of  New- York,  from  the 
south  ferry  to  67th-8treet,  or  any  railroad  whatsoever  in  said 
Broadway,  and  from  breaking  or  removing  the  pavements  in  said 
street,  preparatory  to,  or  for  the  purpose  of  laying  or  establish- 
ing any  railroad  therein,  until  the  further  order  of  this  court. 
And  that  the  defendants  show  cause  at  the  special  term  of  this 
court,  to  be  held  at  the  city  hall  in  the  city  of  New- York,  on  the 
second  Monday  of  January,  1853,  at  the  opening  of  the  court  on 
that  day,  or  as  soon  thereafter  as  counsel  can  be  heard,  why 
this  injunction  order  should  not  be  made  permanent." 

There  are  some  considerations  connected  with  this  injunction 
necessary  to  be  here  stated.  1st.  It  not  only  prevents  the 
mayor,  aldermen  and  commonalty  giving  the  permission  to  the 
persons  named  in  the  resolution,  upon  the  terms  specified  there- 
in, and  the  stipulations  attached,  but  absolutely  prevents  the 
mayor,  aldermen  and  commonalty  from  giving  permission  to  any 
person  or  persons,  upon  any  terms,  to  lay  a  rail  track  in  Broad- 
way. With  this  injunction  upon  them,  (if  it  is  legal,)  they  could 
not  give  the  permission  to  the  other  gentlemen  mentioned  in 
'  these  proceedings,  who  offer  such*  favorable  terms  to  the  tai- 
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iMiyers  and  citizens.  Again ,  the  ocder  to  show  cansc  was  re* 
inrnable  the  second  Monday  of  January,  1853 — which  was  the 
ninth  day  of  January — ^being  several  days  after  the  ezpiration 
of  the  term  of  office  of  the  then  mayor  and  common- council,  and 
within  which  they  could  act  on  the  subject.  The  consequence  of 
this  injunction,  (if  legal,)  would  be  to  postpone  the  consideration 
of  the  resolution  until  those  who  could  act  upon  it,  if  they  desired 
to  do  so,  were  out  of  office,  and  when  the  parties  appeared  to 
show  cause.  Although  the  court  might  decide  that  the  corpora* 
tion  had  a  perfect  right,  and  that  it  was  their  duty,  to  pass  the 
resolutions,  still  the  court  would  hare  no  more  power  to  restore 
•die  resolution,  or  to  repair  the  injury  caused  by  the  act  of  their 
associate,  than  they  have  to  resuscitate  the  dead.  On  the  28th 
of  December,  the  injunction  was  served  upon  the  mayor  and 
some  of  the  members  of  the  board  of  aldermen ;  and  on  the  29th 
upon  other  members  of  both  boards  of  the' common  council.  On 
the  29th  the  board  of  aldermen,  and  on  the  30th  the  board  of 
assistants,  by  the  votes  of  a  majority  of  their  respective  mem* 
hers,  passed  the  resolution,  notwithstanding  the  injunction, 
which  act  is  the  one  mentioned  in  the  plaintiff's  second  point  as 
*^  illegal  and  criminal."  To  prevent  any  misapprehension^  let 
me  state :  the  superior  court  and  the  court  of  common  pleas  of 
the  city  and  county  of  New-York  and  their  respective  judges, 
have  precisely  the  same  equity  jurisdiction,  and  the  power  and 
right  to  issue  injunctions,  that  the  supreme  court  of  the  state 
and  its  justices  in  this  district  -possess.  As  regards  the  city 
and  county  of  New- York,  their  equity  powers  and  ours  are  con- 
tmrrent.  Therefore,  although  the  adjudications  ef  those  courts 
are  not  authority  binding  upon  this,  yet  they  are  always  refer- 
red to  with  the  greatest  respect,  and  followed,  except  in  oases 
where  we  are  constrained  to  differ  upon  principle,  I  will  now 
^ve  some  extracts  from  the  opinion  (furnished  to  us  by  the 
counsel  for  the  plaintiffs)  of  Judge  Duer,  delivered  in  the  injunc- 
tion case,  showing  what  acts  the  injunction  was  intended  to  pro- 
hibit, and  the  acts  committed  which,  in  the  opinion  of  the  court, 
OTOStitute  the  contempt,  and  the  extent  of  the  power  claimed  by 
these  judges  over  the  legielative  action  of  the  common  coanctt 
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of  the  city  of  New- York.  Judge  Duer  states  "  the  injonetion 
order  is  the  same  as  though  it  referred  to  and  recited  the  reso- 
lution, and  by  express  words  had  forbidden  the  common  councU 
to  reconsider  and  adopt  it."  Again ;  "  I  shall  treat  the  resolution 
as  an  ordinance,  or  by-law,  and  its  reconsideration  and  adoption 
as,  properly,  acts  of  legislation,  in  the  fullest  sense  in  which  the 
term  legislation  can  be  justly  applied  to  the  acts  of  a  corporate 
body."  Again ',  '^  Every  alderman  who  voted  for  the  resolutioi^ 
with  the  intent  that  it  should  take  effect  as  a  corporate  act,  had 
given  his  assent.  Every  one  of  theiq,  therefore,  who  has  tkuB 
assented — the  conclusion  is  plain  and  irresistible — ^has  done  the 
very  act  that  the  order  of  the  court  commanded  him  not  to  do ; 
and  by  so  doing,  has  violated  its  mandate  and  contemnedl  its 
authority."  Again ;  "  I  add  that,  even  upon  the  supposition 
that  they  were  bound  by  the  provisions  of  their  charter  to  recon^ 
sider  the  resolution,  they  were  equally  bound  by  the  mandate 
of  this  court  to  rescind  and  reject  it  when  reconsidered,  if  the 
order  of  the  court  was  in  truth  issued  in  the  exercise  of  its  proper 
jurisdiction." 

These  extracts  show  that  the  superior  court  claims  the  jurisdic- 
tion to  ^control,  by  injunction,  the  legislative  action  of  the  com- 
mon council,  and  to  compel  all  its  members,  while  in  their 
legislative  capacity,  and  acting  upon  a  legislative  matter,  to  vote 
according  to  the  directions  of  a  single  judge,  and  against  their 
own  deliberate  opinion }  and  that,  should  the  members  of  the 
common  council  in  such  matter  vote  in  opposition  to  the  dictation 
of  the  judge,  such  act  would  be  illegal  and  criminal,  and  conse- 
quently void.  The  judge,  in  his  opinion,  also  states :  "  The 
injunction  commanded  the  corporation  and  its  members  to  desist 
absolutely  from  the  performance  of  certain  specific  acts ;  and,  if 
this  command  could,  under  no  circumstances  be  rightfully  ad- 
dressed by  a  court  of  equity  to  a  municipi&l  corporation,  the 
common  eoiuicil  and  its  members,  in  the  just  maintenance  of 
their  own  rights,  were  bound  to  disregard  itP 

The  words  which  I  have  italicised,  present  the  question  whi^h 
this  court  has  under  consideration,  viz. :  Was  the  injunction  of 
Judge  Campbell  in  truth  issued  in  the  exercise  of  his  profiler 
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jurisdiction?  If  it  was  not  issued  "in  the  exercise  of  proper 
jurisdiction,''  then,  in  the  language  of  Judge  Duer,  "  the  com- 
mon council  and  its  members,  in  the  just  maintenance  of  their 
own  rights,  were  bound  to  disregard  it,"  and  their  voting  in  the 
afiSrmatiye  was  not  "  an  illegal  and  criminal  act,  which  could  con-  • 
fer  no  right."  This  leads  to  two  questions ;  1.  What  kind  of  a 
corporation  is  that  of  the  city  of  New-York  ?  2.  What  are  its 
powers  ?  The  mayor,  aldermen  agad  commonalty  of  the  city  of 
New- York  are  a  municipal  corporation,  created  for  governmental 
purposes,  possessing,  hQwever,  as  incidental  thereto,  in  many 
respects,  the  character  of  a  private  corporation.  This  corpora- 
tion has  two  separate  and  distinct  series  of  corporate  powers^ 
rights,  duties  and  responsibilities :  the  one,  that  of  a  govern-^ 
ment,  of  which  I  will  speak  hereafter ;  the  other,  that  of  a  private 
corporation,  which  I  will  now  consider,  because  it  is  necessary 
for  the  purpose  of  intelligibly  defining  the  line  between  its  prop- 
erty, liabilities,  duties  and  objects,  as  a  private  corporation,  and 
its  powers,  franchises,  rights,  jurisdictions  and  immunities  as  a 
government.  The  charter  of  the  city  {Kenfs  Notes  and  City^ 
Charter^  p.  14^  }  2)  grants,  ratifies  and  confirms  to  the  mayor,' 
aldermen  and  commonalty  of  the  city  of  New- York,  "  the  city 
hall  or  state  house,  with  the  ground  thereto  belonging,  two  mar- 
ket houses,  the  bridge  into  the  dock,  the  new  burial  place,  and 
the  aforementioned  ferry,  with  these  and  every  of  their' rights, 
members  and  appurtenances,  together  with  all  the  profits,  bene- 
fits and  advantages  which  shall  or  may  accrue  and  arise  at  all 
times  hereafter,  for  dockage  or  wharfage  within  the  said  dock, 
with  all  and  singular  the  rents,  issues,  profits,  gains  and  advan- 
tages, which  shall  or  may  arise,  grow  or  accrue,  (y  the  said  city 
hall  and  state  house,  bridge,  dock,"  <fcc.  Th^  same  authority, 
(page  16,  sec.  8,)  grants  to  the  mayor,  aldermen  and  common- 
alty, &A,  "  all  the  vacant  land  within  the  city  of  New- York  and 
on  Manhattan  island,  extending  to  low  water  mark,"  &c.  (p.  48,) 
"to  lay  out  their  grounds  and  build  upon  them,"  &c  The 
Montgomerie  charter  recites  and  re-afi5rms  the  grants  of  prop- 
erty before  mentioned,  and  grants  vacant  lands  on  both  sides  of 
the  East  river,  between  high  and  low  water  mark,  and  power  to 
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eeubKsh  fts  many  ferries  as  they  please.  Section  87,  page  14^ 
renews  these  ^-aaits,  and  makee  additions  to  them.  AH  these 
grants,  the  mayor,  aldermen  and  commonalty  hold  ae  tntistees, 
for  the  benefit  of  the  oommnnity  at  large.  As  regards  this  prop^ 
erty,  the  corporation  is  a  private  corporation,  trastees  for  the 
citizens ;  and,  in  relation  to  it,  may  be  sued  in  the  same  manner 
as  priyate  corporations ;  and  their  agreements  in  relation  to  it, 
their  sales  and  leases  of  it,  may  be  goyemed  and  controlled  by 
the  courts,  by  the  same  process  and  in  the  same  manner  that 
our  courts  deal  with  and  control  corporations  of  banks,  insurance 
companies,  and  tillage  libraries.  Chief  Justice  Nelson,  in  the 
case  of  the  Mayor ^  ^c.  of  the  Oity  of  N&w-  York  v.  Adminis^ 
trators  of  Joseph  Briiton,  says  :  "  The  charts  of  the  eity  of 
New- York  confers  upon  the  defendants  many  powers  and  priri- 
leges  that  belong  to  them  in  common  with  private  companies  or 
individual  citizens,  which  they  hold  and  enjoy  in  the  capacity 
of  a  private  corporation.  Thus  they  are  declared  to  be  able,  in 
law',  and  capable  to  sue  and  be  cmed,  implead  and  be  impleaded^ 
tec.  in  all  manner  of  actions,  suite,  complaints,  pleas,  causes,  &c. 
in  as  Aill  and  ample  a  manner  as  any  citizen,  &c."  The  charter 
alse  conferred  upon  them  the  ferries  on  both  sides  of  the  East 
river,  and  all  others  then  or  thereafter  to  be  erected  and  estab* 
Kshed  all  round  the  island,  (fee.  These  grants,  and  many  others 
that  might  be  enumerated,  constitute  a  large  mass  of  private 
rights  and  interests  in  various  descriptions  of  property,  &c. 
'^  held  and  enjoyed  by  the  city  in  the  same  way,  and  in  common 
with  any  citizen  upon  whom  like  property  and  franchises  might 
have  been  conferred  f  and  within  the  limits  of  the  grant,  tiie  de- 
fendants may  deal  with  the  property,  in  their  management  and 
disposition  of  the  same,  in  any  way  that  would  be  lawful  for  an 
individual  owner ;  and  any  contracts  or  engagements  entered 
into  in  the  course  of  such  management  and  disposition,  would  b^ 
as  obligatory  upon  them  as  upon  an  individual.''  In  the  case  of 
Bailey  v.  7%e  Mayor,  Aldermen  and  Commonalty  of  the  City 
of  New-  York,  (2  Denio,  488,)  the  supreme  court  of  this  state 
held,  ""Thiift  the  grant  of  the  legislature,  authorizing  the  city  td 
furnish  the  city  with  water  by  means  of  the  Oroton  aqueduct 
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ms  the  grunt  of  a  privBte  franchise,  made  as  well  for  the  private 
•Boluinent  and  advantage  of  the  city^  as  fop  the  pablic  good'; 
and  that  the  defendants,  quoad  hoc,  were  to  be  regarded  as  a 
private  company,  and  to  be  dealt  with  accordingly." 

In  the  Berrian  island  case,  tried  in  this  court,  in  which  Jus- 
tice Edwards  delivered  the  opinion  of  the  court,  sustaining  the 
injunction  against  the  corporation,  and  in  the  Washington  mar- 
ket case,  in  which  the  opinion  wad  delivered  by  Mr.  Justice 
Roosevelt,  sustaining  tibie  injunction,  the  corporation  were  held 
to  be  quoad  hoc  a  private  company,  and  were  dealt  with  accord- 
ingly, because  in  both  cases  the  subject  matter  of  the  contro- 
versy was  the  private  property  df  the  corporation.  The  mayor, 
aldermen  and  oommonalty  of  the  city  of  New-Tork  possess  an- 
other and  v^y  different  and  more  important  power — a  govern- 
mental power.  This  power  is  conferred  by  the  charter,  and  also 
by  various  statutes.  They  may  pass  laws  for  the  government 
of  the  people,  and  enforce  obedience  to  them  by  fines  and  penal- ' 
ties.  Their  control  over  the  streets  and  highways,  their  right 
to  do  any  thing  in  relation  to  the  streets,  or  to  order  it  to  be 
done,  or  granting  permission  to  others  in  relation  to  streets,  is 
embraced  in  this  governmental  power.  This  political  govern- 
ment power  is  limited,  and  subject  to  the  control  of  the  legisla- 
tive power  of  the  state  ;  but  to  the  extent  of  the  power  delegated 
to  them  in  their  exercise  of 'it,  and  the  immense  discretion  that 
is  conferred  with  it,  they  are  as  exempt  from  judicial  interfe- 
rence, dictation  and  control,  as  is  the  state  government  itself; 
and  for  the  same  political  reasons,  to  keep  separate  and  distinct 
the  three  departments  of  government — ^legislative,  executive  and 
judicial — so  that  neither  shall  interfere  with,  dictate  to^  or  con- 
trol the  other.  This  separation  is  necessary,  that  the  people 
may,  through  the  independence  of  these  departments,  be  protected 
against  a  usurpation  of  arbitrary  power  by  either.  So  long  as 
these  three  departments  act  independently  ef  each  other,  liberty 
to  the  citizen  is  a  practical  existing  principle ;  but  the  moment 
one  of  them  absorbs  the  other,  or  as  soon  as  the  judiciary  can 
cempel  the  legislative  body  not  to  vote  upon  a  question,  or  to 
Vi9to  in  accordance  with  its  dictation,  by  imprisoning  those  menH 
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bers  who  refuse,  this  dictatorial  power  becomes  the  goyemment ; 
and  if  the  citizen  does  not  feel  oppression,  it  is  only  because 
there  is  no  immediate  reason  for  its  exercise.  By  the  charter 
of  the  city,  and  by  statutes  of  our  state  legislature,  extensive 
and  important  governmental  powers  are  given  to  the  mayor,  al- 
dermen and  commonalty  of  the  city  of  New- York,  in  their  capa- 
city as  a  municipal  corporation.  In  relation  to  the  exercise  of 
these  powers,  to  the  extent  delegated,  they  are  subject  only  to 
the  legislative  action  of  the  state,  altering,  modifying  or  revoking 
them,  and  to  the  judicial  tribunals  of  the  state,  acting  only  in 
the  same  manner  that  the  judiciary  can  act  against  the  ofScers 
of  the  state  and  against  the  laws  of  the  state.  If  the  legisla- 
ture of  the  state  is  about  to  enact  a  law  palpably  unconstitu* 
tional,  the  judiciary  cannot  legally  issue  an  injunction  to  prevent 
members  voting  for  the  law,  or  to  compel  them  to  vote  against  it. 
After  the  bill  has  received  all  the  forms  to  make  it  a  law,  and 
is  attempted  to  be  used  as  a  law,  the  judiciary,  by  injunction, 
may,  in  a  proper  case,  stay  its  application,  upon  the  ground  of 
its  unconstitutionality.  So,  also,  if  the  common  council  are 
about  passing  a  law  or  ordinance  that  is  either  unconstitutional 
or  beyond  the  power  delegated  to  them  by  the  charter  or  the 
laws  of  the  state,  the  judiciary  cannot  interfere  with  the  action 
of  the  members  by  injunction.  But  after  an  ordinance '  has  re- 
ceived all  the  sanction  that  the  common  council  can  give  to  it,  then 
the  courts,  either  by  injunction  or  by  other  proceedings,  as  may 
be  required  in  the  particular  case,  may  declare  the  ordinance  to 
be  void  by  reason  of  the  want  of  authority  to  enact  it.  If,  how- 
ever, the  legislature  of  the  state  have  the  constitutional  power 
upon  the  subject,  and  the  mayor,  aldermen  and  commonalty 
have  the  charter  power  to  pass  the  law  or  ordinance,  the  entire 
discretion  as  to  the  details  of  the  law  or  ordinance  is  vested  in 
the  legislature  or  in  the  common  council,  and  no  judge  or  judi- 
cial tribunal  has  a  right  to  interfere  because  they  may  be  of 
opinion  that  such  discretion  was  unsound,  indiscreet,  erroneous, 
or  even  corrupt.  If  courts  were  permitted  to  interfere  with 
the  discretion  of  the  law-making  power,  then  it  would  be  at  the 
discretion  of  the  judges,  and  not  of  the  legislators  that  made  the 
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^laws ;  for  no  law  could  exist,  unless  it  squared  precisely  with 
judicial  ideas  of  what  was  discreet  and  proper.  It  will  be  per- 
ceived, upon  an  examination  of  the  charter,  and  of  the  statutes 
in  relation  to  them,  that  the  streets  are  under  the  control  of  the 
mayor,  aldermen  and  commonalty,  as  a  government,  (unlike  the 
ferries,  the  city  hall,  the  lands,  piers,  docks  and  slips,  &c.  which 
belong  to  them  as  a  private  corporation.)  The  streets  are 
expressly  declared  to  be  ^*  for  the  use  and  service  of  the  said 
mayor,  aldermen  and  commonalty  of  the  said  city,  and  of  the 
inhabitants  of  Manhattan  island  aforesaid,  and  travelers  there." 
{Kenfs  Com.  ch.  14, 15.)  Therefore,  giving  the  corporation 
the  power  to  lay  out  new  streets,  and  to  alter  and  repair  streets, 
makes  them  the  judges  of  what  is  necessary  and  convenient  for  all 
inhabitants  and  travelers  there.  Chancellor  Kent,  in  his  notes 
upon  the  charter,  page  235,  note  SI,  states :  ''  The  16th  section 
gives  the  common  council  power  to  establish,  direct,  lay  out, 
alter,  repair  and  amend  streets,  lanes,  alleys,  highways,  water 
courses  and  bridges,  throughout  the  city  and  island.  This  is  a 
grant  of  a  public  nature,  without  any  private  interest,  or  prop- 
erty, of  revenue  connected  with  it,  and  it  has  always  continued 
with  the  common  council,  under  free  and  active  exercise,  subject, 
nevertheless,  at  all  times,  to  legislative  interference  and  di- 
rection.'' 

Chief  Justice  Nelson,  in  his  opinion  in  Britten's  case,  before 
referred  to,  afber  specifying  a  great  number  of  the  rights  and 
privileges  held  by  the  corporation,  as  a  private  corporation, 
goes  on  to  say :  ''  These  rights  and  privileges  thus  granted  are 
altogether  distinct  and  different  from  those  with  which  the  de- 
fendants are  invested  under  the  charter  as  a  municipal  body. 
The  latter  class  comprises  a  large  body  of  political  powers, 
granted  solely  for  public  objects  and  purposes,  with  which  the 
private  interest  and  estate  of  the  defendants,  strictly  speaking, 
have  no  concern.  These  powers  are  conferred  for  the  benefit 
of  the  city  as  a  community,  and  the  end  sought  to  be  attained, 
-its  good  government  On  looking  into  the  charter,  it  will  be 
found  to  embrace  an  extensive  grant  of  political  power,  legisla- 
tive, executive  and  judicial,  which,  so  far  as  granted,  represents 
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these  great  departments  of  the  state  goyernment,  and  which 
are  lodged  with  the  defendants  in  their  capacity  as  a  munidpal 
corporation.  The  legislative  power  is  conferred  upon  the  com- 
mon council.  That  body  is  empowered  '  to  frame,  constitute, 
ordain,  make  and  establish,  from  time  to  time,  all  such  laws, 
statutes,  rights,  ordinances  and  constitutions,  which  to  them,  or 
the  greater  part  of  them,  shall  seem  to  be  good,  useful  or  ne- 
cessary for  the  good  rule  and  government  of  the  body  c(»^onKte.' 
Power  is  also  given  to  inflict  penalties  for  the  violation  of  any 
ordinance  or  by-laws  passed  by  this  body." 

The  matter  which  was  being  considered  by  Justice  Nelson 
was  a  contract  which  a  previous  common  council  had  made,  and 
which  a  new  common  council  had  repealed.  The  chief  justice 
coptinued :  "  Now,  it  certainly  requires  no  argument  to  prove 
that  the  powers  of  the  defendants  brought  into  exercise  in  form- 
ing and  entering  into  the  covenant  ^nd  stipulation  in  question, 
providing  for  cleaning  the  streets,  public  wharfs,  and  piers  of 
the  city,  and  sweeping  the  same,  belonged  to,  and  were  part 
and  parcel  of  its  legislative  and  executive  authority,  wholly 
independent  and  disconnected  from  the  particular  class  or  body 
of  powers  having  reference  to  their  interest  and  affairs  as  2^ 
private  company." 

It  is  therefore  clear  that  the  common  council  were  acting  as 
^  political  body,  upon  a  subject  purely  gQv.ernmental,  where 
their  own  discretion  dtq-S  paramount^j  in  the  exercise  of  which, 
np  judicial  power  h?id  the  legal  right  to  interfere,  nor  any  power 
9:?ccept  the  legislature  of  the  state,  land  that  alone  by  an  act  re- 
pealing the  power  conferred  upon  the  oommon  council,  or  re- 
pealing or  altering  the  particular  resolution  or  ordinance.  My 
conclusion,  therefore,  is,  that  no  .court  could  legally  interfere 
with  th,e  potion  of  the  members  of  the  common  council  in  cast- 
ing their  v,otes ;  that  Judge  Campbell  had  no  jurisdiction  to 
grant  thjs  injunction ;  that  the  mexpbers  of  the  common  council 
were  not  bound  to  obey  it ;  and  that  their  disobedience  of  it 
forms  nQ  gronnd  for  the  interference  of  this  court.  Having 
thus  deposed  of  this  p^t  of  the  case,  the  question  then  recurs, 
Cftn  .this  court  interfere  with  the  grantees  in  the  execution  of 
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this  gtrant  ?  The  solution  of  t)rat  question  appears  to  me  to  be 
involved'in  what  I  have  akeady  stated ;  and  my  opinion  is,  thai 
the  form  of  the  grant,  and  its  terms  and  conditions,  were  within 
the  discretion  of  the  common  council.  The  decisions  are  many 
and  uniform  that  the  corporation  has  a  right,  as  a  government, 
to  lay  rails  in  the  streets  of  the  city.  This  being  established, 
one  would  suppose  there  could  be  no  question  that,  as  a  legisla- 
tive body,  they  have  full  power  to  exercise  their  own  discretion 
in  performing  an  act  admitted  to  be  'Within  their  power.  My 
brethren  think  that  they  can  enter  irito  the  question,  whether 
the  power  has  been  wisely  exerciffed  or  not.  I  think  that  it  is 
not  for  us  to  decide ;  that  the  law  has  placed  the  decision  of 
that  whole  matter  with  the  common  council,  and  not  with  the 
court.  There  may  be  many  considerations  determining  the  de- 
cision of  the  common  council,  that  are  not  proper  subjects  of 
inquiry  here.  That,  I  think,  is  the  answer  to  the  whole  argu- 
ment for  this  injunction.  It  is  said  that  the'  great  difference 
between  the  amount  received  from  these  grantees,  and  tbe 
amount  ofibred  by  others,  is  such  as  to  give  the  courts  a  right 
to  interfere.  I  do  not  think  so.  I  do  not  think  that  that  dif- 
ference, whether  great  or  little,  gives  us  jurisdiction.  But  I 
cannot  omit  saying  that  the  streets,  not  being  private  property 
of  the  corporation,  the  corporation  could  not  receive  money  for 
the  use  of  them.  They  could  make  no  contract  in  relation  to 
them  that  could  not  be  repealed  by  themselves  or  their  success 
eors ;  and  as  the  streets  are  public  property,  they  could  receive 
no  sum  for  their  use  not  authorized  by  acts  of  the  legislature. 
By  the  charter  and  acts  of  the  legislature,  the  corporation  ate 
authorized  to  license  hackney  coaches  and  other  vehicles  carry^ 
ing  persons  for  hire,  and  to  charge  for  the  license  of  each  such 

vehicle,  not  exceeding .     This  is  a  governmental  power,  to 

enable  the  authorities  to  have  control  over  those  to  whom  citi- 
zens intrust  their  persons  and  property.  The  corporation  have 
no  power  or '  authority  to  receive  more  than  the  legislature  of 
the  state  has  by  law  authorized.  In  granting  licenses  to  omni- 
buses, the  mayor  acts  as  an  executive  officer  of  the  city. 
Bhenld  he,  in  the  exorcise  of  his  discretion  as  such  executive^ 
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determine,  (which  he  certainly  has  the  right  to  do,  and  which 
right  has  been  frequently  exercised,)  to  license  but  one  line  of 
omnibuses  for  one  street,  and  should  charge  that  line  the  maxi- 
mum price  for  each  vehicle,  and  another  applicant  should  then 
offer  three  times  the  amount  for  a  license  to  him,'  with  an  obli- 
gation to  put  on  as  many  omnibuses  as  the  person  to  whom  the 
mayor  was  about  giving  the  license,  would  it  be  the  duty  of  the 
mayor  to  accept  that  offer,  and  could  the  courts  compel  him  to 
do  so  ?  It  does  not  require  much  argument  to  show  the  absur- 
dity of  such  a  positicm.  I  cannot  view  this  transaction  of  the 
common  council  in  any  other  light  than  I  would  view  the  act  of 
the  mayor  in  respect  to  such  omnibuses.  I  might  illustrate  this 
by  a  variety  of  other  examples,  but  I  have  said  enough  to  ex- 
plain the  positions  upon  which  I  think  this  cause  rests. 

My  conclusions  upon  the  whole  matter,  are :  first,  that  the 
injunction  out  of  the  superior  court  was  without  jurisdiction^ 
and  void ;  second,  that  the  common  council  has  ample  authority 
to  authorize  the  railway  in  question ;  and  third,  that  this  court 
cannot  supervise  and  control  the  discretion  of  the  commoa 
council  in  respect  to  the  terms  and  conditions  on  which,  and 
the  persons  in  whose  favor,  that  authority  should  be  exercised. 
The  injunction  should  therefore  be  refused. 

Injunction  granted  according  to  the  prayer  of  the  complaint. 

[New-Tork  General  Term,  April  4,  1858,  EdieardSj  S.  B.  Strong  and 
Morris f  Jastices] 


Stuyvesant  vs.  Pearsall  and  others. 

Where  a  complaint  alleged  that  the  mayor,  aldermen  and  commonalty  ofthm 
city  of  New- York,  had  granted  to  the  defendants  permission  to  constmct  a 
railroad,  commencing  on  the  second  avenue,  and  thence  mnning  through 
other  avenues  and  streets  of  said  city,  which  grant  was  of  great  value ;  that 
It  was  obtained  by  the  defendants  without  their  paying  any  thing  therefor, 
to  the  city;  and  that  if  the  same  bad  been  oflbred  for  sale,  or  if  the  rail- 
raad  had  been  made  by  the  corpontioo,  and  maintaiMd  and  used  ftr  the 
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benefit  of  the  city,  it  would  have  produced  large  pn^ts  and  returns  to  the 
corporation ;  which  allegations  were  not  denied ;  and  it  was  admitted  that 
the  plaintiff  was  »>  property-holder  and  tax-payer  in  the  city,  to  a  large 
amount;  Held,  that  the  corporation,  in  making  the  grant,  had  been  gtiilty 
of  such  a  breach  of  trust,  as  called  for  the  interposition  of  the  court,  and 
that  an  injunction  should  be  issued,  to  pre7ent  the  construction  of  the  rail- 
way.    Morris,  J.  dissented. 

The  exclusive  privilege  of  laying  a  railway  track,  and  running  cars,  and  re- 
ceiving pecuniary  emolument  therefVom,  like  the  fVanchise  of  a  bridge  or 
ferry,  or  other  incorporeal  hereditament,  is  as  much  a  subject  of  property  as 
'the  park  or  the  city  hall,  or  the  moneyed  contents  of  the  city  treasury. 
Per  Roosevelt,  J. 

To  gVant  such  a  privilege  to  a  few  ikvored  individuals,  without  any  public 
equivalent,  is  a  gross  breach  of  trust,  and  subject,  as  such,  to  the  jurisdic- 
tion of  the  supreme  court,  sitting  as  a  court  of  equity. 

And  the  court,  on  the  complaint  of  a  tax-payer,  may  restrain  the  making  of 
such  a  grant,  by  iigunction,  or  if  the  grant  is  already  nuide^  may  declare  it 
null  and  void.    Morris,  J.  dissented. 

This  was  a  motion  for  an  injunction,  to  restrain  tbe  digging 
up  and  breaking  of  the  first  and  second  avenues,  and  Twenty- 
third,  Allen,  Grand,  Chatham,  Oliver,  South,  Roosevelt,  Front 
and  Christie-streets,  and  Peck  slip  and  the  Bowery,  in  the  city 
of  New- York,  and  the  laying  of  a  railroad  track  therein,  under 
an  agreement  with  the  common  council.  The  substance  of  the 
complaint  is  set  forth  in  the  opinion  of  Edwards,  J.  The 
facts  were  similar  to  those  appearing  in  MUhau  and  others  v. 
Sharp  and  others,  {ante,  p.  193,)  where  a  similar  application 
was  made  and  granted,  in  respect  to  the  Broadway  railroad. 

Wm.  Curtis  Noyes,  for  the  plaintiffs. 

j  for  the  defendants. 


Edwards,  P.  J.  The  complaint  in  this  case  states  that  the 
mayor,  aldermen  and  commonalty  of  the  city  of  New- York  have 
granted  to  the  defendants  the  permission  to  construct  a  railroad, 
commencing  on  the  second  avenue  and  thence  running  through 
other  avenues  and  streets  of  said  city.  It  further  alleges  that 
this  grant  was  and  is  of  great  value ;  that  it  was  obtained  by 
the  defendants  without  their  paying  any  thing  therefor  to  the 
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oity ;  and  that  if  tbe  same  had  been  offered  tot  sale,  or  if  the 
railroad  had  been  made  by  the  corporation,  and  maintained  and 
XkBiei  for  the  benefit  of  the  city,  it  would  by  the  sale  of  the  right 
to  eonstruet  it)  or  by  the  income'  of  the  road,  have  produced 
large  profits  and  returns  to  the  corporation,  to  be  expended  and 
applied  in  the  support  and  maintenance  of  the  city  govern^ 
ment,  and  to  the  extent  of  many  thousands  of  dollars.  These 
allegations  are  noi  denied,  and  for  the  purposes  of  the  present 
motion  they  must  be  assumed  to  be  true*  It  is  also  an  admitted 
fact  that  the  plaintiffs  are  property-holders  a»d  tax-payers  in 
the  city  to  &  large  amount. 

Upon  this  state  of  facts,- 1  am-  of  opinion,  for  the  reasons 
which  have  been  stated  in  the  case  of  MUhau  V.  Sharp  et  al.j 
that  the  corporation  in  making  the  grant  in  question,  has  been 
guilty  of  such  a  breach  of  trust  as  calls  for  the  interposition  of 
this  court)  and  that  an  injunction  should  be  issued  against  the 
defendants  in  pursuance  of  the. prayer  of  the  complsinti 

BoosEYELT,  J.  The  allegation  of  the  great  pecuniary  yalne 
of  the  grant  of  the  railroad  in  question,  not  being  denied,  is,  in 
efiect,  admitted  to  be  true.  No  corporation,  whether  moneyed 
or'  municipal,  having  stockholders  or  constituents,  has  a  right, 
without  their  consent,  to  give  away  the  property  intrusted  to 
its  care.  The  exclusive  privilege  of  laying  a  rail  track  and 
running  cars,  and  receiving  pecuniary  emolument  therefrom, 
like  the  franchise  of  a  bridge  or  ferry,  or  other  incorporeal 
hereditament,  is  as  much  a  subject  of  property  as  the  park  or 
the  city  hall,  or  the  moneyed  contents  of  the  city  treasury.  To 
grant  such  a  privilege  to  a  few  favored  individuals,  without  any 
public  equivalent,  is  in  principle  the  same  as  a  resolution  or 
ordinance  of  the  oommon  council  directing  a  division  of  the 
funds  of  the  city,  raised  by  taxation,  among  the  members  them^ 
selves.  Such  acts,  whether  done  or  threatened,  are  all  alike 
gross  breaches  of  trust,  and  subject  as  such,  to  the  jurisdiction 
of  the  supreme  court,  sitting  as  a  court  of  equity.  It  is  the 
duty  of  the  court,  in  such  a  case,  as  in  the  case  of  any  other 
trust,  on  the  complaint  of  iigured  parties,  who^,  in  the  present 
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instance,  are  the  oppressed  tax-payers,  to  restrain  the  commis- 
sion of  such  acts,  by  injunction,  and  where  the  grants  are  al- 
ready made,  to  declare  them  null  and  void. 

If  it  be  true,  (aoid  such  is  admitted  to  be  the  fact,)  that  the 
franchise  in  question  was  of  the  value  of,  and  might  have  been 
disposed  of  for  "  many  thousands  dollars,"  it  follows  as  an  ine* 
vitable  consequence,  that  by  giving  it  away  the  common  council 
were  in  effect,  tajdng  their  constituents  unlawfully,  to  the  extent 
of  as  many  thousand^. 

MoREis,  J.  dissented, 

Injunotion  granted. 

[New-Tork  General  Term,  April  4, 1863.  EdwardSt  Rgosevelt  and  Morris^ 
Jastices.] 


Emma  Robalina,  by  her  guardian  Oisias  Gilbert,  vs.  Arm- 
strong. 

Ylie  patatiTe  fkther  of  an  illegitimate  chUd  has  po  right  to  the  custody  of  the 
child,  against  its  consent. 

The  mother  is  entitled  to  the  custody  of  a  hastard  child ;  and  if  the  putative 
father  wrongftilly  and  fhiudulently  obtains  possession  of  the  child,  and  re- 
tains such  poBsessien,  until  compelled  to  relinquish  it  by  the  oourt,  on 
habeas  corpus,  an  action  for  fblso  imprisoument  will  lie,  in  the  name  of  the 
child. 

Action  for  an  assault  and  battery  and  false  imprisonment. 
The  plaintiff  was  the  illegitimate  child  of  Elixa  Gilbert,  and  was 
aged  about  four  years,  Eliza  Gilbert  was  the  daughter  of  Ozias 
Gilbert,  who  resided  in  Norfolk,  St.  Lawrence  county,  and  was 
in  comfortable  circumstances.  Eliza  Gilbert  and  her  child  had, 
ever  since  the  birth  of  the  child,  resided  in  the  family  of  Ozias 
Gilbert,  and  been  supported  there.  The  defendant  was  the  pu- 
tative f9.ther  of  the  plaintiff;  and  a  short  time  before  the  com- 
mencement of  this  suit,  he  got  possession  of  her,  without  the 
con^ei^t  of  her  mother,  and  refused  to  restore  her  to  her  mother. 
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and  withheld  such  possession  by  force  until  the  child  was  re- 
stored to  the  mother,  by  proceedings  under  a  writ  of  habeas  cor- 
pus. The  present  action  was  then  brought,  and  was  tried  before 
Mr.  Justice  Hand,  at  the  St.  Lawrence  circuit,  in  February,  1852. 
On  the  trial  the  defendant's  counsel  moved  for  a  nonsuit,  on 
the  ground  that  the  action  would  not  lie.  This  motion  was  over- 
ruled, and  the  defendant  excepted.  The  defendant  then  offered 
to  prove  that  he  was  in  better  circumstances  to  maintain  the 
child  than  the  mother.  This  evidence  was  objected  to,  and  ex- 
cluded, and  the  defendant's  counsel  excepted.  The  cause  was 
summed  up  to  the  jury,  who  found  a  verdict  for  the  plaintiff  for 
$62  damages,  subject  to  the  opinion  of  the  court. 

B.  Perkins,  for  the  plaintiff. 

C  O.  Myers,  for  the  defendant. 

By  the  Court,  Willard,  P.  J.  The  father  had  no  right  to 
the  custody  of  the  plaintiff  against  her  consent.  ( The  King  v. 
Soper,  5  D,^  E,  278.  The  King  v.  Hopkins,  7  East,  579.) 
The  same  principle  has  been  repeatedly  adjudged  in  this  state. 
The  mother  of  a  bastard  child  is  entitled  <to  its  custody ;  but  if 
it  appears  that  the  child  is  abused,  the  court  will  interfere  in  be- 
half of  the  child,  and  direct  it  to  be  placed  elsewhere.  ( The 
People  V.  Landt,  2  John.  875.  Carpenter  v.  Whitman,  15 
Id.  208.  The  People  v.  Kling,  6  Barb.  Rep.  866.)  The  rule 
is  the  same  in  Massachusetts.  ( Wright  v.  Wright,  2  Mass. 
Rep.  109.  2  Kenfs  Com.  215.)  There  was  no  pretense  that 
the  plaintiff  was  not  well  treated  by  her  mother,  or  that  her 
mother  relinquished  her  custody.  On  the  contrary  there  was 
some  evidence  that  the  defendant  had  fraudulently  obtained  the 
possession  of  the  child. 

As  the  possession  of  the  plaintiff  by  the  defendant  was  wrong- 
fully obtained,  and  was  wrongfully  maintained,  until  terminated 
by  the  interposition  of  the  law,  an  action  for  false  imprisonment 
was  the  proper  remedy.  This  action  can  be  maintained  only  in 
the  name  of  the  infant,  whose  rights  were  violated.    The  recov- 
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ery  is  for  the  benefit  of  the  child,  and  not  of  the  parent.  {Plum- 
tner  v.  TFeJft,  Ware^  75.)  If  the  parent  sustains  an  injury,  for 
loss  of  service  or  for  medical  attendance,  hy  the  abduction  of 
his  child,  he  can  maintain  an  action  for  that  cause.  But  for  the 
personal  injury  to  the  child,  the  action  must  be  in  the  name  of 
the  child.  {Reeve? s  Dom,  ReL  291.)  This  doctrine  was  di- 
rectly involved  in  Whitney  v.  Hitchcock^  (4  Denio,  461-3,)  and 
in  Cowden  v.  Wright^  (24  Wend.  429,  30 ;)  and  it  was  dis- 
tinctly affirmed  by  Bronson,  Ch.  J.,  in  Bartley  v.  Ritchmt/er, 
(4  Co7nst.  43.) 

The  necessity  of  the  action  being  brought  in  the  name  of  the 
infant,  when  the  injury  was  inflicted  upon  her,  and  where  the 
object  is  to  recover  damages  for  that  injury,  does  not  admit  of  a 
doubt,  either  upon  principle  or  authority. 

From  what  has  been  already  said,  it  is  plain  that  the  defend- 
ant's offer  to  show  that  he  was  in  a  better  condition  to  maintain 
the  child  than  her  mother,  was  properly  overruled  by  the  learned 
judge.  As  against  the  mother  he  had  no  right  to  the  custody 
of  the  plaintiff!     (6  Barb.  366,  supra.) 

There  must  be  judgment  for  the  plaintiff. 

[FcLTON  Qeneral  Term,  September  6, 1862.  WUlardt  Hand,  Cody  and  C.  L. 
Allen,  JuBtices.] 


Barnes  and  others,  Trustees  of  the  First  Presbyterian  Church 
of  Glens  Falls,  vs.  Ferine. 

A  rabscriptkm  paper,  for  the  erection  of  a  charcb  edifice,  not  being  a  con- 
tract within  the  statute  of  flrauds,  the  consideration  on  which  it  is  nuule 
need  not  be  expressed  in  the  instroment  ltsel£  Yet  it  cannot  be  upheld  aa 
a  common  law  agreement,  unless  it  be  shown  to  be  founded  on  an  adequate 
consideration. 

The  actual  consideration  may  be  shown  by  parol. 

The  rule  prevails,  without  exception,  that  when  no  consideration  is  expressed 
in  a  written  contract  not  within  the  statute  of  flrauds,  parol  evidence  is  ad- 
missible, to  show  the  actual  consideration. 

Where  a  subscription  paper  did  not  set  forth  any  consideration,  but  the  com- 
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piaint  averred  tliat  tbe  eooBideration  of  the  Bnbscription  by  the  defendant 
and  others  was  the  agreement  of  the  plaintiff  as  tmstees  of  a  religfioua 
society,  to  remove  the  old  church  edifice  and  to  bnild  a  n^w  one  on  the 
same  site,  and  it  alleged  that  in  consideration  of  the  subscriptions  the 
trustees  had  removed  the  old  building  and  erected  a  new  one  in  its  place, 
at  a  cost  of  several  thousand  dollars ;  and  the  proof  established  the  truth 
of  the  averment;  Bdd,  that  the  trustees  were  entitled  to  recover,  in  an 
action  brought  upon  the  subscription  paper.    Hand,  J.  dissented. 

This  was  an  appeal  by  the  defendant,  to  the  general  term, 
from  the  decision  made  by  Justice  Paige,  at  special  term,  and 
reported  in  9th  Barbour's  Rep.  p.  202. 

W.  A.  Beackj  for  the  appellant. 

E.  H.  Rose/cransy  for  the  respondents. 

WiLLARD,  P.  J.  The  statement  of  this  case  is  correctly 
made  in  9th  Barbour,  202  et  seq.  I  concur  fully  in  the  result 
at  which  Mr.  Justice  Paige  arrived,  and  am  for  affirming  the 
judgment.  The  opinion  is  well  sustained  by  authority,  and 
is  a  sound  exposition  of  the  law.  I  will  add  a  few  remarks  on 
one  branch  of  the  case. 

The  subscription  paper  on  which  the  action  is  founded,  is  not 
a  contract  within  the  statute  of  frauds.  (2  R.  ,S.  135,  §  2.) 
There  is  therefore  no  statutory  requirement  that  the  conside- 
ration on  which  it  was  made  should  be  expressed  in  the  instru- 
ment itself;  as  a  common  law  agreement,  however,  it  cannot  be 
upheld  unless  it  be  shown  to  be  founded  on  an  adequate  consid- 
eration. So  generally  is  this  principle  understood,  that  it 
rarely  happens  that  this  kind  of  contract  is  drawn,  without  ex- 
pressing on  its  face,  the  consideration  by  which  the  subscribers 
are  moved.  But  if  the  consideration  be  wholly  omitted,  or  de- 
fectively expressed,  the  admissibility  of  evidence  showing  the 
actual  consideration  does  not  infringe  the  general  rule  of  tbe 
common  law,  that  parol  evidence  is  inadmissible  to  contradict, 
or  vary,  or  add  to  the  terms  of  a  written  contract.  (1  Phil. 
Ev.  548, 561.)  It  is  an  established  rule,  says  Phillipps,  {Id.  p. 
549,)  that  a  party  may  aver  another  consideration,  which  is  con- 
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Bistent  with  the  consideifation  expressed ;  and  a  fortiori,  adds 
liord  Coke,  the  averment  may  be  made,  when  no  consideration 
is  mentioned,  &c.  (BedelPs  case,  7  Rep.  40.  Peacock  v. 
Marks,  1  Ves.  128.  Bridgman's  Index,  438,  484,  h  82,  ded- 
ded  by  Lord  Hardmcke.)  This  doctrine  is  well  settled  in 
this  state.  ( Tobet/  v.  Barber,  6  John.  68.  Haddock  v.  Kd- 
sey,  3  Barb.  S.  C.  Rep.  100.  Frink  v.  Green,  5  Id.  465. 
Egleston  v.  Knickerbacker,  6  /d.  458.)  The  cases  on  this 
subject  in  our  courts  will  be  found  referred  to  in  those  cited. 
The  rule  prevails  without  exception,  that  when  no  consideration 
is  expressed  in  a  written  contract  not  within  the  statute  of 
frauds,  parol  evidence  is  yMmissible  to  show  the  actual  con- 
sideration. 

The  subscription  paper  in  this  case  does  not  set  forth  any 
consideration.  The  complaint  avers  that  the  consideration  of 
the  subscription  of  the  defendant  and  others  was  the  agreement 
of  the  trustees  to  build  the  church  edifice  referred  to  in  the 
paper,  and  it  avers  that  in  consideration  of  the  subscription  of 
the  defendants  and  others  the  trustees  removed  the  old  church 
and  erected  a  new  one  upon  the  same  lot,  at  an  expenditure  ex^ 
ceeding  six  thousand  dollars.  The  proof  establishes  the  truth 
of  this  averment.  The  case  then  stands  the  same  as  if  the 
subscription  paper  had  said  on  its  face  that  the  undersigned 
promise  to  pay  the  sums  set  opposite  to  their  names  to  the 
trustees,  if  the  latter  will  remove  the  old  church  at  Olen's  Falls 
and  erect  a  new  one  on  the  same  lot,  costing  at  least  five  thou- 
sand dollars.  Here  is  a  good  consideration  for  the  promise, 
and  on  showing  performance  on  the  part  of  the  trustees,  they 
would  be  entitled  to  recover.  They  showed  on  the  trial  the 
consideration  of  the  agreement  and  their  own  performance,  and 
were  therefore  entitled  to  recover. 

There  w^re  several  other  views  taken  of  this  case  by  the 
learned  judge,  in  which  I  concur,  but  the  foregeing  is  decisive 
^  the  action. 
.    The  judgment  should  be  affirmed. 

Oabt,  J.  and  C.  L.  Allbn,  J.  ooacazved. 
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Han^d,  p.  J.  I  am  quite  willing  that  this  judgment  should 
be  sustained  if  it  can  be  done  legally ;  but  I  regret  that  I  am 
unable  to  concur  with  my  brethren.  The  judge  who  tried  the 
cause  examined  the  authorities  with  his  usual  industry,  but  it 
seems  to  me  that  his  conclusions  are  opposed  to  the  principles 
settled  by  the  case  of  Hamilton  College  v.  Stewart  (2  DeniOj 
403, 1  Comst.  681.)  McAtOey  v.  Billenger,  (20  John.  89,)  is 
very  much  relied  upon,  and  was  so  in  Stewart  v.  Hamilton  Col- 
lege. Chief  Justice  Nelson  stated  they  were  not  distinguishable. 
(2  Denio,  490.)  And  yet  the  case  of  Hamilton  College  v. 
Stewart  was  rerersed  by  the  court  for  the  correction  of  errors, 
and  that  decision  was  approved  in  the  court  of  appeals.  If  the 
two  cases  were  not  distinguishable,  McAidey  v.  BUlenger  is 
no  longer  law.  The  terms  of  the  subscription  in  the  latter  case 
are  not  given,  and  it  is  very  probable  the  defendant  had  some 
interest  in  the  property  repaired.  But,  if  it  was  a  gratuitous 
promise  to  pay  so  much  for  repairing  the  church,  the  learned 
judge  was  right,  and  it  may  be  regarded  as  overruled.  What- 
ever was  supposed  to  be  the  law  before,  since  Stewart  v.  Hamr 
ilton  College  there  can  be  no  doubt  that  the  rule  in  relatioI^to 
this  class  of  contracts  is  the  same  as  in  all  others.  There  must 
be  consideration  and  mutuality.  A  naked  promise  to  give  for 
literary,  religious  or  charitable  purposes,  cannot  be  enforced. 
The  learned  judge,  who  tried  this  cause,  conceded  that  if  it  stood 
upon  the  subscription  paper  alone,  the  action  could  not  be  main- 
tained, unless  there  is  a  distinction  between  a  promise  to  promote 
the  interests  of  religion,  and  a  like  promise  for  the  diffusion  of 
knowledge  and  the  advancement  of  science ;  "for,"  he  adds,  "  the 
instrument  in  question  contains  no  undertaking  on  the  part  of 
the  corporation  or  its  trustees  or  agent,  as  a  consideration  for 
the  promise  of  the  defendant."  There  can  be  no  doubt  of  the 
correctness  of  this  construction.  The  promise  was  to  pay  to  the 
trustees  of  the  chvreh,  or  a  building  committee,  to  be  appointed 
by  the  subscribers,  and  for  the  purpose  of  bmlding  a  church. 
By  the  terms  of  the  contract,  the  payee  or  promisee  was  not  cer- 
tain, as  the  payments  were  to  be  made  to  the  trustees,  or  a 
bmlding  committee,  that  then  had  no  existence ;  and  no  one  did 


FULTON— SEPTEMBER,  1862.  253 

Barnes  v.  Ferine. 

at  the  time,  or  undertook  to  do,  any  .thing  whatever,  in  consider- 
ation of  the  promise,  not  even  to  expend  the  money  in  building ; 
nor  were  the  subscribers  to  receiye  individually  or  directly  any 
benefit 

The  chancellor,  in  Stewart  v.  Hamilton  College^  thought 
there  was  no  difficulty  in  finding  a  good  and  sufficient  consider- 
ation on  the  ground  of  a  corresponding  promise  made  by  others ; 
and  that  from  the  time  of  Button  v.  Poole^  (2  Lev.  210,)  the 
party  for  whose  benefit  the  promise  is  made  may  sue.  Every 
valid  contract  rests  upon  some  legal  principle.  And  no  imper- 
fect obligation  is  sufficient.  No  doubt  mutual  promises  are  a 
sufficient  consideration,  between  the  parties.  But  as  to  third 
persons,  the  subscription  and  acts  under  it  should  be  sufficient 
to  make  a  partnership,  or  there  should  be  a  direct  contract. 
( Wood  V.  Duke  of  Argyle,  Q  M.  ^  Or.  928.  Wahtat  yl 
Spottiswode,  15  M.  and  W.  501.  Watson  v.  E.  of  Charlemont, 
12  Q.  B.  851,     Wantner  v.  Sharp,  4  C.  B.  404.) 

Button  V.  Poole,  perhaps  cai^  hardly  be  considered  in  all  re- 
spects, law  in  England,  at  the  present  day.  {Chitty  on  Cont. 
54  et  seq.)  A  promise  to  pay,  out  of  the  funds  of  the  debtor 
may  be  an  original  promise.  {Barker  v.  Bucklin,  2  Benio  45. 
Farley  v.  Cleveland,  4  Cow.  482.  Gold  v.  Phillips,  10  John. 
4i2.  Kingsley  v.  Balcome,  4  Barb.  131.  Burge  on  Surety, 
28.)  So  on  a  promise  to  one  for  the  benefit  of  another,  the  lat- 
ter  can  sue,  where  he  may  treat  the  promissor,  as  his  agent. 
{Chitiy  on  Cont.  55.)  But  a  promise  of  a  gift  is  void ;  and  it 
makes  no  difierence  that  each  of  several  persons  makes  such  a 
promise  at  the  same  time.  In  this  case  the  plaintifis  sustained 
no  loss  or  inconvenience,  and  incurred  no  obligation,  and  no  ben- 
efit resulted  to  the  defendant.  If  the  subscribers  had  so  con- 
tracted with  each  other,  as  to  make  their  promises  mutual,  it 
would  not  have  followed  that  there  would  be  any  privity  of  con- 
tract between  them  and  the  plaintiff. 

But  it  is  said  the  defendant  afterwards  attended  the  meetings 
of  the  congregation  and  of  the  subscribers.  As  the  contract  was 
void,  in  order  to  make  it  binding  upon  him  he  must  have  done 
some  act,  which  estops  him  from  insisting  that  it  is  void  ;  or  he 
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must  have  made  a  new  contract.  But  I  find  no  evidence  of 
either.  We  are  not  informed  except  in  the  moat  general  way, 
what  part  the  defendant  took  at  the  meetings  on  the  18th,  22d 
and  24th  of  April,  1848.  On  the  22d  of  April,  it  appears  he 
was  present,  but  a  "votness  states  that  "  he  expressed  no  other 
dissent  to  the  proceedings  of  the  meeting  than  the  rest  of  the 
minority."  And  he  thought  the  defendant  approved  of  the  pro* 
ceedings  on  the  24th.  On  the  28th  of  April  $5000  had  not 
been  subscribed ;  and  probably  not  on  the  24th  ;  and  it  is  very 
clear,  that  not  one  dollar  of  liability  had  been  incurred  by  any 
one  until  after  that  day.  Indeed,  I.  do  not  ascertain  from  the 
case,  that  these  plaintiffs  ever  incurred  any  debt  or  liability,  or 
expense  in  the  matter  ;  but  there  is  proof  tending  to  show  they 
did  not.  And  if  they  had  done  so,  merely  attending  the  meet* 
ing  of  the  subscribers  during  the  preliminary  proceedings,  would 
hardly  give  validity  to  a  contract  void  for  want  of  consideration* 
{Dickinson  v.  Valpy,  10  B.  ^  C,  128.  Bourne  v.  Freeth,  9 
Id.  632.  Fox  V.  Clifton,  6  Bing*  776.  Waniner  v.  Sharp,  4 
C.  B.  404.  Walstai  v.  Spottiswode,  15  M.  ^  W.  501.  And  see 
ReynoU  v.  Lewis,  Id.  517.)  The  performance  of  the  labor  af* 
terwards,  of  itself  was  not  sufficient.  (  Utica  and  Schenectady 
Railroad  Co.  y.  Brinckerhoff,  21  Wend.  189.  Livingston  v. 
Rogers,  1  Caines,  583.    Chitty  on  Cent.  15,  and  nudes.) 

Judgment  affirmed. 

[Fulton  Gbnehal  Term,  September  6,  1862.     WUktrd^  Oamd,  Cad/if  and 
C.  L  AUen,  Jiutioes.] 
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The  benefit  aocnung  to  a  penod  whose  lend  is  taken  for  a  street,  by  tfie  in- 
creased yalue  of  ac^acent  property,  belonging  to  him,  may  be  set  oft 
a^inst  the  loss  or  damage  sustained  by  him  by  the  taking  of  his  property 
for  a  street ;  and  if  equal  to  the  loss  or  damage,  is  a  just  compensation  for 
the  property  so  taken. 

The  oonstitational  provision  does  not  reqnlre  that  the  amount  of  the  benefit 
shall  be  absolutely  certain ;  nor  that  the  exa^  value  of  the  land  taken 
should  be  paid ;  nor  that  the  payment  shall  be  in  money.  All  that  is  ac- 
corded to  the  owner  is  a  just  compensation ;  and  that  is  obtained  by  him  if 
he  has  a  tall  equivalent  for  what  he  surrenders  to  the  public. 

Where  a  statute  makes  pM^tisionB  which,  if  fkirly  applied,  will  fhlly  indem- 
nify individuals  for  their  property  which  may  be  taken  for  public  purposes, 
it  is  valid ;  but  it  is  otherwise  where  the  provisions  are  illusory,  or  necessa- 
rily inadequate. 

TTnder  the  11th  and  12th  sections  of  the  act  in  relation  to  the  town  and  village 
of  Williamsburgh,  passed  March  16, 1848,  where  land  belonging  to  individ- 
uals is  taken  for  a  street  or  avenue^  commlssioiiers  of  appraisal  may  be 
appointed  by  the  county  court  of  Kings  county. 

TTnder  the  8th  section  of  that  act,  which  requires  notice  of  the  presentation  of 
a  petition  for  the  opening  of  a  street,  &c.  to  be  published  in  one  or  more 
newspapers  published  in  the  village  of  Williamsburgh,  for  the  space  of  three 
consecutive  weeks,  a  publication  in  two  of  the  newspapers  of  the  village 
once  in  each  week  for  three  consecutive  weeks,  is  sufficient;  especially 
where  there  is  no  allegation  or  probability  that  the  owner  of  property  ob- 
jecting to  such  publication  was  in  any  manner  injured  through  his  ignorance 
of  the  proceedings. 

The  question  whether  persons  remonstrating  against  the  opening  of  an  avenue 
in  Williamsbuigh  constitute  a  majority  of  the  owners  of  property  to  be 
affected  thereby,  is  one  of  fkct,  for  the  consideratioQ  and  determination  of 
the  trustees  of  the  village ;  and  their  decision  will  not  be  disturbed  merely 
because  one  of  the  opponents  of  the  improvement  swears  he  ^*  has  reason  to 
believe"  that  a  majority  did  remonstrate. 

An  injunction  ought  not  to  be  granted,  to  prevent  a  municipal  corporation  iVom 
enforcing  an  assessment  for  a  public  improvement  The  appropriate  rem- 
edy of  a  person  whose  property  is  taken  for  the  use  of  the  public  is,  to  remove 
the  proceedings  into  the  supreme  court  by  certiorari. 

Motion  by  the  plaintiff  for  an  injunction  to  restrain  the  de- 
fendants from  selling  his  land  under  and  by  virtne  of  an  assess- 
ment for  the  opening  of  Montrose  avenue,  in  the  city  of  Wil- 
liamsburgh. 
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Mr.  WUlard,  for  the  plaintiff. 

Mr.  Thompson,  for  the  defendants. 

S.  S.  Strong,  J.  The  plaintiff  avers  in  his  complaint  that 
the  proceedings  of  the  trustees  of  the  late  village  (now  city)  of 
Williamsburgh  in  opening  Montrose  avenue,  and  the  assessment 
subsequently  made  for  that  projected  improvement,  were  invalid, 
and  asks  that  the  same  may  be  vacated ;  that  the  defendants 
may  be  perpetually  enjoined  from  selling  his  lands  under  such 
assessment ;  and  that  he  shall  be  reinstated  in  the  possession 
of  the  portions  of  his  land  taken  for  the  contemplated  street. 
He  now  applies  for  an  injunction  prohibiting  the  sale  of  his  lands 
which  have  been  assessed,  until  his  case  can  be  tried  and  decided 
upon  the  merits.  The  relief  claimed  in  the  complaint  is  partly 
of  a  legal  and  partly  of  an  equi^ble  nature,  and  it  may  be  a 
question  whether  the  whole  can  be  comprehended  in  one  suit, 
under  the  last  addition  to  the  code  of  procedure.  It  is  not  ne- 
cessary, however,  that  I  should  consider  that  question  here ;  as 
my  decision  of  the  motion  argued  before  me  will  proceed  on 
other  grounds. 

The  objections  to  the  proceedings  of  the  trustees^  commission- 
ers of  appraisal  and  assessors,  set  forth  in  the  complaint,  are 
numerous,  but  I  shall  express  an  opinion  upon  those  only  which 
were  urged  by  the  plaintiff's  counsel  on  the  argument. 

It  was  contended  in  behalf  of  the  plaintiff  that  the  act  of  the 
16th  May,  1848,  {Sess.  L.  o/1848,  p.  97,)  under  which  the  pro- 
ceedings in  this  case  were  conducted,  was  unconstitutional, 
because^  1st.  It  made  no  provision  for  a  just  and  adequate  com- 
pensation to  the  proprietors  of  land  to  be  taken  for  public  pur- 
poses ;  and  2d.  It  required  in  effect  double  taxation.  The 
compensation  was  said  to  be  inadequate,  and  therefore  illegal, 
because  it  was  to  consist,  in  cases  like  the  plaintiff's,  partly 
in  the  advanced  value  of  the  adjoining  lands.  Just  compensation 
requires  a  full  indemnity,  and  nothing  more.  Where  the  value 
of  the  benefit  is  certain,  there  can  be  no  doubt  as  to  the  propri- 
ety of  including  it  as  a  part  of  the  compensation.    The  difficulty 
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in  many  (perhaps  in  a  large  majoritj  of)  cases,  is  that  such  value 
is  indefinite,  depending  npon  conjecture ;  and  if  those  making  the 
estimate  should  exaggerate  it,  injustice  might  be  done.  This 
consideration  undoubtedly  calls  for  cautious  guards,  but  is  not 
of  sufficient  weight  to  overthrow  the  principle,  founded  as  I  con- 
ceive it  to  be,  in  justice.  It  is  much  more  appropriate  that  a 
benefit  to  an  individual  should  be  recompensed  by  himself  than 
by  those  who  are  wholly  disinterested,  although  it  may  be  diffi- 
cult to  ascertain  the  precise  amount.  In  ^ch  cases  the  owners 
may  gain  or  they  may  lose  by  the  uncertainty :  they  must  take 
thdir  chance.  The  statute  contains  appropriate,  and  I  should 
think  sufficient  provisions,  for  the  protection  of  the  interests  of 
the  landowners.  The  trustees  may  refuse  to  accept  the  report, 
and  they  should,  and  probably  would  do  so,  if  it  should  be  unjust ; 
and  if  they  should  err,  there  may  be  an  appeal  to  the  court  by 
whom  the  commissioners  were  appointed.  Where  a  statute 
makes  provisions  which,  if  fairly  aj^lied,  will  fully  indemnify 
individuals  for  their  property  which  may  be  taken  for  public 
purposes,  it  is  valid ;  but  it  is  otherwise  where  the  provisions 
are  illusory,  or  necessarily  inadequate.  The  point  which  I  am 
considering  was  settled,  in  accordance  with  what  I  have  said,  in 
the  case  of  The  Mayors  ^e.  of  New-  York  v.  Livingston^  de- 
cided by  the  court  for  the  correction  of  errors,  and  reported  in 
8  WendM^  85.  It  was  decided  there  "  that  the  benefit  accruing 
to  a  person  whose  land  is  taken  for  a  street,  by  the  increased 
value  of  adjacent  property  belonging  to  him,  may  be  set  off 
against  the  loss  or  damage  sustained  by  him  by  the  taking  of 
his  property  for  a  street,  and,  if  equal  to  the  loss  or  damage,  is 
a  just  compensation  for  the  property  so  taken."  {Head  notes,  p. 
85.)  The  late  chancellar  said,  (page  101,)  "  The  owner  of  the 
properly  taken  is  entitled  to  a  full  compensation  for  the  damage 
he  sustains  thereby ;  but  if  the  taking  of  his  property  for  the 
public  improvement  is  a  benefit  rather  than  an  injury  to  him, 
he  certunly  has  no  equitable  claim  to  damages."  I  am  aware 
that  the  authority  of  this  case  has  been  questioned  by  learned 
judges,  for  whom  I  entertain  a  high  respect,  in  a  late  case. 
( 7%f  People  V.  The  Mayor,  ^c.  of  Brooklyn,  9  Barb.  585.) 
Vol,  XV.  88 
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The  principal  reasons  for  doubting  the  case  of  The  Mayor,  ^c 
of  New-  York  y.  Livingston,  assigned  in  the  leading  opinion  in 
the  case  in  Barbour,  are,  the  uncertainty  as  to  the  value  of  the 
benefit,  and  the  necessity  of  paying  for  the  actual  value  of  the 
land  taken,  in  money.  But  the  constitutional  provision  does 
not  require  that  the  amount  should  be  absolutely  certain,  (for  the 
value  of  the  land,  if  that  should  be  the  criterion,  must  be  esti- 
mated;) nor  that  the  exact  value  of  the  land  should  be  paid; 
nor  that  the  payment  should  be  in  money.  All  that  is  awarded 
to  the  ovner  is  a  just  compensation,  and  that  is  obtained  by  him 
if  he  has  a  full  equivalent  for  what  he  surrenders  to  the  public 
The  case  of  TAe  People  v.  The  Mayor,  ^c.  of  Brooklyn,  was 
reversed  in  the  court  of  appeals,  and  the  opinion  of  Chancellor 
Walworth  which  I  have  quoted  was  cited  without  dissent,  if  not 
with  approbation,  by  the  present  learned  chief  judge  of  that  high 
tribunal. 

The  objection  that  under  the  act  of  1848,  the  owners  of 
lands  taken  for  streets  might  be  doubly  taxed — ^first  by  the  de- 
duction from  their  actual  equivalent  of  the  improved  value  of 
their  adjoining  lands,  and  secondly  by  the  imposition  of  an 
assessment  precisely  equal  to  such  value — ^would  if  founded  in 
fact  be  fatal  to  its  validity,  at  least  in  that  particular.  But 
clearly  such  was  not  the  intent,  and  I  think  that  such  is  not 
the  appropriate  construction,  of  that  act.  By  the  25th  section 
the  assessors  are  required  to  apportion  and  assess  the  amount 
of  the  expenses,  and  the  compensationto  the  owners  of  the  land 
taken,  upon  all  the  persons  and  land  to  be  benefited  by  the  doing 
the  thing  which  the  trustees  have  determined  to  be  done,  in 
proportion  to  the  separate  benefit  or  advantage  which  the  same  will 
be  to  the  said  persons  or  lands,  upon  equitable  principles"  The 
assessment  is  not  required  to  be  mide  exclusively  according  to  the 
actual  improved  value  of  the  land,  but  equitably  according  to 
the  benefit  conferred.  Now  the  actual  benefit  to  an  adjoining 
owner  is  the  increase  in  the  value  of  his  property  beyond  what 
the  improvement  has  exacted  from  him;  certainly  no  more^ 
And  equity  requires  that  he  should  pay  the  excess,  not  that 
he  should  pay  to  the  entire  extent  of  the  improved  vidue  wkea 
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he  had  already  been  charged  for  a  part  of  it.  If  the  value  of 
the  improyement  ahonld  not  exceed  the  amount  offset  against 
the  ralue  of  his  land  taken,  he  is  not  benefited  at  all,  and  he 
could  not  be  assessed  for  any  additional  sum  according  to  the 
terms  of  the  act.  The  act  is  certainly  susceptible  of  this  expo- 
sition, and  when  the  language  used  will  admit  of  an  interpreta- 
tion essential  to  its  validity  it  should  be  adopted,  in  preference 
to  a  construction  tending  to  nullify  it. 

In  the  case  under  consideration  it  does  not  appear  with  suffi- 
jcient  clearness  to  call  for,  or  justify,  judicial  action,  that  there 
has  been  in  fact  any  double  taxation.  The  plaintiff  alleges  in 
hifi  complaint,  upon  information  and  belief,  that  the  commission- 
ers, after  ascertaining  the  value  of  his  land  required  for  the 
street,  deducted  therefrom  a  large  amount  by  reason  of  the  ben- 
efit which  would  accrue  to  his  adjoining  lands ;  but  it  is  stated 
in  the  affidavit  of  the  city  counsel^  '^  that  the  commissioners 
found)  upon  investigation  and  testimony  produced,  that  the  sev- 
eral owners  of  land  in  said  street  had  dedicated  the  same  to  the 
use  of  the  public;  that  they  are  entitled  only  to  nominal  com- 
pensation therefor ;  and  that  the  commissioners  made  no  deduc- 
tion therefrom  for  benefits  to  the  adjacent  lands  of  the  same 
owners." 

It  was  also  contended  by  the  plaintiff's  counsel  that  the  ap- 
pointment of  the  commissioners  of  appraisal  was  invalid,  as  it  was 
made  by  the  county  court  of  the  county  of  Kings,  without  the 
requisite  statutory  authority.  The  act  of  March  15th,  1848, 
({}  11, 12,)  directs  that  the  application  for  the  appointment  of 
such  commissioners  shall  be  made  to  same  court  of  record  of  the 
judicial  district  in  which  Williamsburgh  is,  or  may  be,  situated. 
It  has  been  contended  that  this  has  reference  to  the  supreme 
court  only,  but  I  do  not  so  understand  it.  The  terms  seem  to 
point  to  more  than  one  tribunal.  It  is  usual,  where  but  one 
eourt  is  designed,  to  particularize  it.  A  general  description 
indicates  a  plurality,  and  such  should  be  its  interpretation 
where  the  accompanying  terms  will  justify  it.  The  word 
^  of,"  without  any  straining,  may  mean  in  as  well  as  aver  the 
whole  district ;  otherwise  the  supreme  court  would  not  be  in- 
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eluded  in  the  designation,  as  that  is  not  a  court  of  the  district 
hut  of  the  state.  If  the  language  extends  beyond  the  supreme 
court,  and  I  think  it  does,  it  must  necessarily  include  the  county 
court.  If  this  construction  carries  the  power  further  than  vas 
originally  intended,  by  including  other  county  courts  in  the  4fis- 
trict^  it  does  not  furnish  a  strong  argument  against  it,  as  the 
language  of  our  statutes,  and  particularly  of  those  relative  to 
our  municipal  corporations,  is  not  always  marked  by  pFecislon. 
If  the  power  was  conferred  upon  the  county  court  by  the  aet  of 
1848,  it  was,  I  think,  continued  by  the  471st  section  of  the  code, 
passed  in  1849,  as  it  was  also  by  the  11th  subdivision  of  the 
30th  section  of  the  code  of  1851. 

The  complaint  sets  forth  that  '^  a  notice  of  the  presentalion  of 
the  petition,  asking  for  the  projected  improvement,  was-  pub- 
Kshed  once  in  each  week  for  three  consecutive  weeks  in  two  of 
the  newspapers  of  the  village,  but  in  no  other  manner }  whereas 
[the  plaintiff  avers]  the  same  should  have  been  published  for 
the  space  of  three  consecutive  weeks."  The  act  requires  (§  5) 
that  the  notice  shall  be  published  in  one  or  more  newspapers 
published  in  Williamsburgh  for  the  space  of  three  consecutive 
weeks  next  preceding  the  time  specified  in  such  notice  for  the 
trustees  to  meet.  It  was  contended  on  the  argument  that  this 
provision  required  that  the  notice  should  be  published  daily 
during  the  three  weeks,  whereas  it  had  been  published  but  once 
in  each  week.  The  assertion  of  the  non-pubUeation,  except  as 
set  forth  in  the  complaint^  is  simply  of  a  negative,  and  is  not  by 
s  statement  made  in  the  affidavit  of  the  defendant's  counsel 
*'  upon  his  information  and  belief,"  that  the  notice  was  in  fact 
published  daily  for  three  weeks  in  the  Williamsburgh'  Daily 
Times,  ^^but  that  the  affidavit  in  proof  thereof  wa^  made  out  for 
a  weekly  advertisement,"  as  it  was  supposed  that  was  all  that 
was  necessary.  The  averment  in  the  complainti  if  essential^ 
should  have  been  met  by  a  more  positive  counter  assertion,  when 
the  truth  couM  have  been  so  readily  ascertained  by  a  reference 
to  the  files  of  the  newspaper..  But  a  daily  publication  was  not 
specified  in  the  act,  nor  is  it  probable  that  it  was  intended,  as 
the  notice  was  to  be  ioMrted  in  anewspaper  printed  in  a  village 
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'  wliere  &6r«  is  b«i  one  daily  paper  at  preaeaty  and  whem  there 
was  probably  neae  aaok  at  the  timet  when  the  aet  waa  paaaed. 
▲b  it  ie  bj  BO  aieaBS  clear  that  there  waa  any  oraisaion,  and  as 
there  la  no  allegation  or  probability  that  the  plaintiff  waa  in  any 
manner  injnred  throng  hia  ignorance  of  the  proeeedinge,  this 
objiaetioii  eannet  prerail. 

The  plaix^tiff  alao  allegea  that  a  remonatrance  waa  presented 
against  the  project,  signed  by  fifty-five  owners  of  property 
afeeted  by  tl^e  proposed  iaproyement,  oompriaing,  as  he  had 
rmi90n  te  believe^  a  majority  of  the  penona  liable  to  be  affected 
by,  and  [to]  pay  the  expense  of  making  the  improvement  asked 
[for}  in  and  petitioui  and  a  majority  of  the  ownera  at  the  time 
of  the  preaentaAion  of  the  petition  within  the  district  of  aaaess- 
ment,  aflbcted  by  ike  said  propoaed  improvement  f  whereupon, 
as  he  costendlj  the  trustees  should  have  desisted  from  any  fur- 
tiier  proaeeation  of  the  matter.  Where  the  remonstrance  is 
signed  by  a  majority  ef  such  owners^  the  act  imdoubtedly  pro- 
hibits the  tmsteea  from  deing,  or  ordering  '^  the  thing  asked  in 
the  petition*'^  (i^)  But  the  question  whether  the  remon- 
stranta  eonatitnted  a  majority  of  the  owners^  was  one.  of  &ot,  fer 
the  consideration  and  determination  of  the  trustees ;  and  their 
decision  ought  not  to  be  diaturbed  merely  becauae  one  of  the 
opponcnta  of  a  project  adopted  by  them,  '*  haa  reaaon  to  believe" 
that  they  were  wiong. 

The  remaining  objection  to  the  conduct  of  the  ^iruatees,  set 
forth  in  the  complaint,  and  urged  upon  tiie  argument,  is,  that 
in  tkmr  eaitimatej  they  alkxwed  an  unreasonable  sum  [1000  dol- 
lars] finr  eootingent  expenses ;  and  that  it  waa  not  ascertained 
oar  fixed  by  reference  to  any  reaaonaUe  or  lawful  principle  or 
metboci  ef  ascertainmemt.  The  trustees  are  authorized  by  the 
act  (}  7)  to  inekide  in  tlmr  estimate  a  reasonable  amount  for 
cantiiigent  expenses,  whieh  will  be  inoorred  in  doing  and  oom- 
pletiag  the  Aing  asked  in  the  petition,  and  dixeeted  by  them  to 
be  done^  The  ameant  induded  in  the  estimate  in  this  ease  is 
not  so  large  as  of  itself  to  lead  to  the  oondusion  that  it  is  nn- 
reaaonable ;  nor  am  I  authorized  to  act  upon  the  auppoaition 
that  it  ia  ae,  in  opposition  to  the  dntemination  of  thoaete  whom 
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the  troBt  has  been  confided,  upon  general  assertions,  nnacoom* 
panied  by  the  statement  of  any  facts  to  support  it 

Several  objections  to  the  assessment  are  set  forth  in  the 
complaint,  but  they  do  not  appear  to  me  to  be  yery  important ; 
and  the  act  declares  (§  26)  that  when  the  assessment  shall  have 
been  ratified  and  confirmed,  it  shall  be  conclusiye  in  all  pro- 
ceedings thereafter  had  against  all  persons  named  in  the  assess- 
ment roll,  and  against  all  land  described  therein ;  and  that  it 
shall  not  be  impeached  or  controverted  in  any  direct  or  collate- 
ral proceeding,  in  any  court  where  it  shall  come  in  question  at 
any  time  thereafter. 

The  plaintiff's  position  that  the  proceedings  in  his  case,  sub- 
sequent to  the  assessment,  should  have  been  conducted  pursuant 
to  the  provisions  of  the  act  to  incorporate  the  city  of  Williams- 
burgh,  passed  on  the  7th  of  April,  1851,  is  overthrown  by  the 
provision  in  the  14th  section  of  the  10th  title  of  the  act,  that 
the  repeal  of  the  act  of  March  15th,  1848,  shall  not  affect  any 
proceedings  commenced  before  the  act  of  1851  should  take 
efiect  as  a  law ;  but  that  the  same  may  be  continued  and  com^ 
pleted,  with  the  same  efiect  as  though  such  last  mentioned  act 
had  not  been  passed. 

Upon  the  whole,  I  am  satisfied  that  the  plaintiff's  objections 
to  the  proceedings  in  this  case,  are  untenable.  But  if  it  had 
been  otherwise,  and  such  proceedings  had  been  void  from  some 
fatal  defect,  or  voidable  for  irregularity,  the  plaintiff  could  not 
have  obtained  the  injunction  for  which  he  asks.  The  law — and 
by  that  I  mean  the  statute  and  common  law,  and  the  settled 
practice  of  our  courts — designates  the  various  methods  for  ob- 
taining redress  for  existing  evils,  and  security  against  those 
which  are  apprehended ;  and  policy,  and  I  may  add,  justice,  re- 
quires that  they  should  be  pursued,  and  that  variant  and  un- 
suitable pr6cedures,  however  great  may  be  the  wrong  to  be 
redressed  or  averted,  should  be  unavailable.  The  law  gives  to 
any  one  who  may  have  been  injured  by  the  proceedings  of  a 
municipal  corporation  in  taking  his  property  for  the  use  of  the 
public,  the  right  to  remove  such  proceedings  into  the  supreme 
court  by  certiorari.    When  thus  removed  they  may  be  directly 
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reversed  if  inyalid,  and  the  rights  of  all  concerned  thus  pro- 
tected in  a  single  suit.  Whereas  if  each  party  affected  is  al- 
lowed to  attack  the  proceedings  collaterally,  the  decision  of  his 
case  is  not  conclnsive.  as  a  judgment,  and  frequently  not  as  a 
precedent  upon  the  rights  of  others.  Should  he  obtain  an  in- 
junction, it  can  have  reference  only  to  his  own  property ;  and 
thus  a  public  work,  perhaps  of  great  moment,  must  either  be 
wholly  arrested  at  the  solicitation  of  a  single  individual,  (often 
very  slightly  interested,  and  litigiously  disposed,)  or  imperfectly 
performed.  If  any  person  whose  interests  may  be  affected  by 
such  proceedings  is  anxious  to  prevent  a  multiplicity  of  suits 
he  can  do  so  by  promptly  obtaining  a  certiorari ;  and  if  he  ob- 
jects  to  the  cloud  which  an  improper  assessment  casts  upon  the 
title  to  his  lands,  he  can  readily  dissipate  it  by  the  same  pro- 
cedure. Should  he  omit  to  do  so  until  it  is  too  late  to  obtain 
the  remedy,  he  cannot  reasonably  call  upon  the  court  to  grant 
him  an  extraordinary  protection  from  evils  resulting,  in  part  at 
least,  from  his  own  negligence,  and  for  causes  which  might 
have  been  prevented  by  due  vigilance.  Had  the  plaintiff  in 
this  case  pursued  the  course  which  I  have  indicated,  in  due 
season,  and  succeeded,  as  he  doubtless  would  have  done  if  his 
objections  are  well  founded,  there  would  not  have  been  any 
cloud  upon  his  title  now,  nor  would  he  have  been  subjected  to 
the  necessity  of  instituting  or  defending  some  fifty  lawsuits  for 
the  protection  of  his  title  to  his  lands.  Indeed  the  latter  dan- 
ger may  be  averted  still,  should  he  elect  to  pay  the  money,  and 
as  such  payment  would,  under  the  circumstances,  be  deemed 
compulsory,  he  might  recover  it  back  if  the  municipal  authori- 
ties have  no  legal  right  to  exact  or  retain  it. 

I  recently  decided  in  the  case  of  Bouton  v.  TAc  City  of 
Brooklyn,  and  as  I  then  supposed,  and  still  think,  in  accor- 
dance with  numerous  decisions  of  the  supreme  court  which  had 
received  the  sanction  of  the  court  of  dernier  resort  in  this 
state,  that  an  injunction  should  not  be  granted  to  restrain  a 
municipal  corporation  from  enfordng  an  assessment.  I  retain 
the  opinion  which  I  then  expressed.  The  case  under  consid- 
,  eratioA  forms  no  exception,  especially  as  the  excessive  litigation 
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which  lite  plaintiff  seems  to  dread,  might  hare  1>6en  prevented 
by  prompt  and  proper  efforts  on  his  part ;  and  indeed  may  yet 
be  averted  by  his  own  exertions. 

The  motion  for  an  injunction  is  denied,  and  the  order  for  a 
temporary  injunction  is  vacated.  The  defendant's  costs;  amount- 
ing to  ten  dollars,  to  abide  the  event  of  the  suit 

[EiNQs  Special  Term,  May  20, 1858.    8.  B,  Strong,  Justice.] 


In  the  matter  of  Lucius  N.  Bangs,  receiver,  &c.  of  the  Gren- 
esee  Mutual  Insurance  Company,  respondent^  on  the  petition 

of  Elijah  Gray  and  others,  appellants. 

* 

A  member  of  a  matual  insurance  company  is  not  liable  to  masessments,  npoa 
his  premium  note,  to  meet  deficiencies  of  means  arising  (torn  a  failure  to 
collect  of  other  members. 

When  a  member  has  paid,  towards  any  loss  or  expenses,  in  proportion  to  the 
amount  which  his  deposit  note  bears  to  the  other  deposit  notes,  legally 
assessable,  his  liability  to  assessment  in  respect  to  such  loss  or  expenses, 
is  discharged. 

He  cannot  be^  assessed  beyond  such  proportion,  without  a  vioIatioQ  of  the 
charter  of  the  coiporation ;  and  no  such  assessment,  either  by  the  directors, 
or  by  a  receiver  duly  appointed  by  the  court  upon  such  corporation  be- 
coming insolvent,  can  be  upheld. 

A  receiver  of  an  insolvent  mutual  insurance  company  cannot  legally  assess 
any  person  insured  therein,  beyond  his  proportion  of  the  losses ;  and  he  is 
bound  to  allow,  towards  the  proportions  of  members,  what  they  have  paid 
on  former  assessments,  for  the  same  losses,  dbc.  whether  void  or  valid. 

While  questions  In  relation  to  disputed  claims  agamst  the  corporation  remain 
undetermined,  so  that  the  true  amount  or  proportion  to  be  paid  upon  the 
respective  premium  notes  cannot  be  ascertained,  the  court  wiU  not  direct 
the  receiver  to  specify  the  sum  due,  and  on  receiving  such  amount,  in  any 
case,  to  surrender  the  note. 

He  may  be  directed  to  receive  surrenders  of  policies,  if  desired,  on  payment 
of  what  is  legally  due  for  assessments ;  but  the  deposit  notes  should  be  re- 
tained by  the  receiver,  until  paid,  to  the  extent  of  their  liability  for  pre- 
vious losses. 

This  was  an  appeal  from  portions  of  an  order  made  at  a  spe- 
cial term  of  Unn  court  in  the  county  of  Genesee,  held  by  Hon. 
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Lkvi  F.  Bowen,  on  the  10th  day  of  January,  1853,  denying  in 
part  the  prayer  of  the  petition  in  this  matter.  The  petition  ex- 
pressed  that  it  was  in  behalf  of  the  petitioners  and  all  other 
persons  standing  in  the  same  situation ;  and  the  following  facts, 
among  others,  appeared  by  the  petition  and  affidavits  in  answer 
thereto.  The  Genesee  Mutual  Insurance  Company  was  incor- 
porated under  and  by  virtue  of  an  act  of  the  legislature,  passed 
May  3d,  1836,  and  entered  u[)on  the  business  of  its  incorpora- 
tion, and  carried  on  the  same,  until  the  7th  day  of  October, 
1851.  On  the  day  last  named,  upon  the  petition  of  a  judgment 
creditor  of  the  corporation,  and  under  the  authority  of  section 
86  of  article  2,  chapter  8,  title  4,  of  the  third  part  of  the  revised 
statutes,  an  order  was  made  by  this  court,  at  a  special  term 
thereof,  upon  notice,  sequestrating  the  stock,  property,  things 
in  action  and  effects  of  said  corporation,  and  appointing  Bangs 
receiver  thereof.  On  the  16th  day  of  June,  1852,  on  the  appli- 
cation of  said  receiver,  under  the  act  of  the  legislature  of  the 
19th  of  March  of  that  year,  chapter  71,  an  order  was  made  by 
the  court,  for  classifying  the  losses  sustained  by  the  corpora- 
tion, and  authorizing  assessments  of  the  deposit  notes  in  the 
hands  of  the  receiver,  amounting  to  over  $900,000  for  the  whole 
amount  of  the  indebtedness  of  the  corporation — $176,919,66, 
with  the  further  sum  of  ten  per  cent  thereon,  for  costs  of  col- 
lection and  incidental  expenses,  making  a  total  of  $194,611,62. 
The  receiver  thereupon  arranged  and  classified  the  losses  of  the 
corporation  into  sixty  classes,  and  made  the  assessments  author- 
ized by  said  order.  No  general  meeting  of  the  creditors  of  said 
corporation  had  been  called  by  the  receiver.  Some  of  the  pe- 
titioners were  members  of  said  corporation,  and  the  others  had 
recently  been  such  members,  and  their  notes  given  for  policies 
were  still  held  by  said  corporation,  and  were  embraced  in  the 
assessments. 

The  petition  prayed,  among  other  things,  that  the  order  of  the 
court  made  in  June.  1852,  for  the  assessment  of  the  deposit 
notes,  be  set  aside ;  that  the  receiver  be  directed  to  call  a  general 
laeeting  of  the  creditors  of  said  corporation,  and  adjust,  as  far 
10  may  be^  all  claims,  and  demands  for  and  against  the  corpora- 
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iion,  &^, ;  that  the  receiver  be  authorized  and  directed  to  aeoer^ 
tain  the  ju8t  amount  or  proportion  to  be  paid  upon  the  respectiye 
premium  notes  of  policy  holders,  and  present  and  recent  mem- 
bers of  said  corporation,  to  discharge  the  demands  and  the  rea- 
sonable expenses  of  the  trust ;  and  that  they  be  authorized  and 
directed,  on  payment  of  such  amounts  respectiTcly,  and  the 
cancellation  and  surrender  of  the  policies  issued  thereon  re- 
spectively, or  any  of  them,  to  surrender  such  premium  notes 
respectively;  also  that  the  petitioners  and  all  other  persons 
standing  in  the  same,  or  substantially  similar  situations  :with 
them,  and  who  might  elect  to  be  made  parties  in  fact  to  the  pro- 
ceedings in  the  premises,  be  made  parties  in  fact  thereto,  and 
be  entitled  to  notice  of  all  and  every  application  that  might  be 
made  to  the  court,  in  respect  to  any  matter  wherein  they  were 
interested.  So  much  of  the  prayer  of  the  petition  as  is  above 
given,  was  denied  by  the  court  and  was  embraced  in  the  appeal. 
The  other  facts,  necessary  to  an  understanding  of  the  points 
decided,  appear  in  the  opinion  of  the  court. 

/.  L.  Browfij  for  the  appellants. 

.   S.  Maihews^  for  the  respondent. 

By  the  Caturt,  T.  B.  Strong,  J.  The  receiver  is  an  officer 
of  the  court,  and  subject  to  its  control,  in  the  performance  of 
his  duties ;  and  the  petitioners  have  such  an  interest  in,  and 
sustain  siich  a  relation  to,  the  trust,  as  entitled  them  to  apply 
by  petition,  for  relief,  in  respect  to  the  action  of  that  officer. 
(.2  R.  S.  .463,  §  36.  Laws  of  1852,  p.  67.  2  R.  S.  pt  3,  art. 
3,  tit.  4,  cA.  8.  Edwards  on  Receivers,  2,  4, 125,  126.  Ver- 
planck  V.  Mercantile  Lis.  Co.  of  N.  Y.,  2  Paige,  438.  In  the 
matter  of  Merritt,  5  Id.  125.  In  the  matter  of  the.  CUy  Bank 
of  Buffalo,  10  Id.  878.  Noe  v.  Gibsim,  7  Id.  513.  Vincent  v. 
Parker,  Id.  65.  Howell  v.  Ripley,  10  Id.  43.  Mann  v.  Pentz, 
3  Comst.  415.  GiUet  v.  Moody,  Id.  479.  MerrUt  v.  Lym, 
16.TFc?ki.  406.) 

It  }A  declared  in.  the  order  appointing  the  rficeiver,.  that  "  h# 
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shall  possess  all  the  powers  and  authority  conferred,  and  be 
subject  to  all  the  obligations  and  duties  imposed  upon  reeeiterSi 
in  and  by  articles  two  and  three,  of  title  four,  of  chapter  eight, 
•part  three,  of  the  revised  statutes  of  this  state,  including  all  the 
powers  and  authority  conferred  by  law  upon  trustees  to  whom 
4in  assignment  of  the  estate  of  insolvent  debtors  may  be  made, 
pursuant  to  the  provisions  of  chapter  five,  of  the  second  part  of 
the  revised  statutes."  And  by  chapter  71,  of  the  laws  of  1852, 
section  one^  h^  has  all  the  power  and  authority,  and  is  subject 
4o'the  same  obligations  and  duties  as  are  provided  in  the  said 
third  article.  Among  the  duties  of  the  receivers  prescribed  by 
that  article,  is  the  following :  '^  They  shall  call  a  general  meet- 
ing of  the  creditors  of  such  corpcniition,  within  four  months  from 
the  time  of  their  appointment,  when  all  accounts  and  demands 
for  and  against  such  corporation,  and  all  its  open  and  subsisting 
contracts  shall  be  ascertained  and  adjusted,  as  far  as  may  be, 
and  the  amount  of  moneys  in  the  hands  of  the  receiver  de- 
clared." The  receiver,  in  this  case,  was  therefore  required  to 
call  a  meeting  of  creditors  for  the  purpose  contemplated  by  the 
provision  of  the  revised  statutes,  both  by  the  order  tor  his  ap- 
pointment, and  by  the  act  of  1852 ;  but  it  is  quite  apparent, 
from  the  papers  on  the  motion,  that  no  important  benefit  would 
now  be  accomplished  by  such  a  meeting.  The  claims  in  favor 
of,  and  against,  the  corporation,  and  its  subsisting  contracts, 
have  been  ascertained  and  adjusted  as  far  as  practicable,  with- 
out judicial  determinations,  in  respect  to  some  of  them^ 

It  is  manifest  that  it  would  not  be  practicable  for  the  reKceiver, 
while  the  questions  in  relation  to  disputed  claims  against  the 
corporation  remain  undetermined,,  to  ascertain  the  true  amount 
or  proportion  to  be  paid  upon  the  respective  premium  notes ; 
and  it  does  not  appear  that  it  could  be  so  nearly  ascertained 
that -it  would  be  proper  for  the  court  to  direct  him  to  determine 
the  same,  and  on  receiving  such  amount  in  any  case,  to  surren- 
der the  note.  The  receiver  states  in  his  affidavit,  that  he  is  and 
has  been  willing  and  desirous  to  receive  surrenders  of  policies, 
on  payment  of  assessments  connected  therewith ;  and  it  is 
proper  that  be  should  be  directed,  if  iK5oeesary>  to  do  so,  on  pay* 
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ment  of  \¥hat  is  legally  payable  for  assessments.  By  sucIl 
surrender,  and  the  acceptance  thereof,  policy  holders  would  be 
relieved  from  liability,  in  respect  to  future  losses  ;  and  requiring 
such  acceptance  by  the  receiver,  upon  the  condition  last  men- 
tioned, which  is  in  accordance  with  their  contract,  is  all  they 
can  properly  ask.  Their  notes  should  be  retained  hj  tl\e  re- 
ceiver, until  paid,  to  the  extent  of  their  liability  for  previous 
losses. 

There  does  not  appear  to  be  any  necessity,  in  order  to  the 
protection  of  the  just  rights  of  the  petitioners  and  others  simi- 
larly situated,  that  the  receiver  should  be  required  to  give  them 
notice  of  all  applications  to  the  court,  which  he  may  make  in* 
the  execution  of  his  trust;  the  duty  to  do  so,  ought  not,.there^ . 
fore,  to  be  imposed  upon  him. 

The  more  important  question  presented,  relates  to  the  validity 
of  the  assessments  made  by  the  receiver,  under  the  authority 
and  sanction  of  the  court  in  June,  1852.  It  is  claimed  on  the 
part  of  the  petitioners,  that  they  are  illegal^  and  should,  for  that 
reason,  be  set  aside.  The  papers  on  the  motion  show  that  as- 
sessments were  made  by  the  directors  of  the  corporation  in 
1849,  1850  and  1851,  to  cover  previous  losses,  and  that  the 
petitioners  and  many  others  paid  the  sums  charged  them  in 
those  assessments.  At  the  time  of  the  making  the  assessments 
by  the  receiver,  over  one  hundred  thousand  dollars  remained 
doe  on  those  former  assessments  ;  and  his  assessments  were  to 
provide  for  the  whole  indebtedness,  and  claims  against,  and  lia- 
bilities of  the  corporation,  and  were  made  upon  the  notes  of  , 
the  petitioners  and  others  in  their  situation,  and  all  notes  held 
by  the  receiver  liable  for  the  payment  of  the  losses  and  liabili- 
ties of  the  corporation.  The  assessments  made  by  the  receiver 
were,  as  I  understand  the  papers,  to  the  extent  of  over  one  hun- 
dred thousand. dollars,  for  the  same  indebtedness  for  which  the 
assessments  of  the  directors  were  in  part  made.  The  peti- 
tioners, therefore,  and  all  persons  who  were  assessed  in  tiie 
former  assessments,  and  paid  the  sums  assessed  against  theak 
as  their  proportions  to  pay,  of  the  indebtedness  provided  for^ 
are  now  required,  by  the.  assessments  of  the  receiver,  to  ooa^ 
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bate  a  second  time  a  proportionate  share  for  the  payment  of  a 
large  part  of  that  indebtedness* 

It  is  stated  in  the  affidavit  of  .the  receiver,  in  support  of  his 
assessments,  that,  of  the  sum  remaining  due  upon  the  assess- 
ments of  the  directors,  abont  fifty  thousand  dollars  is  upon 
notes  given  for  policies  on  property  in  Canada,  which  sum  has 
been  declared  uncoUectable  by  a  decision  of  the  courts  in  that 
province;  that  said  policies  and  notes  are  void;  that  about 
t^Yenty-one  thousand  dollars  is  for  assessments  on  notes  for  pol- 
icies on  property  out  of  this  state,  and  in  other  states  of  the 
union ;  and  that,  by  reason  of  the  exemption  and  stay  laws  of 
those  states,  the  larger  part  of  it  cannot  be  collected,  or  the  ex- 
penses of  collection  would  be  equal  to  that  sum,  as  he  believes ; 
that  there  remains  unpaid  upon  said  assessments  in  this  state, 
about  forty-three  thousand  dollars,  some  part  of  which  can 
probably  be  collected,  but  the  greater  part  of  which  will,  in  his 
belief,  prove  uncoUectable ;  that  the  assessment  made  by  the 
directors  in  1850,  was  a  ten  per  cent  assessment  on  all  premium 
notes  after  a  certain  date,  without  reference'  to  the  time  for 
which  they  were  to  run,  a  large  portion  of  the  sum  remaining 
unpaid  upon  which  is  due  from  persons  in  Canada,  or  upon  poli- 
cies improperly  assessed ;  that  the  corporation  have  been  beaten 
in  several  suits  on  notes  so  assessed ;  and  that  he  is  advised 
and  believes  the  assessment  is  void.  It  is  further  stated  by  the 
receiver,  that  a  large  amount  of  indebtedness  had  accrued 
against  the  corporation,  upon  which  interest  was  accumulating, 
and  for  which  no  provision  has  been  made  in  any  prior  assess- 
ments ;  that  interest  was  and  is  accumulating,  at  the  rate  of 
about  one  thousand  dollars  a  month ;  and  that  if  he  had  deferred 
making  the  assessments  of  1852,  until  the  collectable  balance 
on  the  assessments  had  been  realized,  a  much  larger  amount  of 
interest  would  have  accumulated  on  the  indebtedness  of  the  cor- 
poration, than  would  have  been  realized  on  the  assessments ; 
and  the  final  closing  up  and  settlement  of  the  trust  would  have 
beea  deferred  for  a  long  time,  and  large  losses  would  have  ac- 
crued thereby,  by  accumulations  of  interest,  the  happening  of 
new  loBSes  and  the  bankruptcy  of  portions  of  the  policy  holders. " 
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The  assessments  of  the  receiver  were  made  under  the  author- 
Jty  of  chap.  71  of  the  laws  of  1852,  J  2,  which  provides,  that 
''  in  case  the  corporation,  in  regard  to  which  a  receiver  has 
been,  or  shall  be  hereafter  appointed,  is,  or  shall  be  a  mntital 
insurance  company,  snch  receiver  shall  hav6*full  power,  under 
the  authority  and  sanction  of  the  court  appointing  him,  to  malce 
all  such  assessments  on  the  premium  notes  belonging  to  such 
corporation,  as  may  be  necessary  to  pay  the  debts  of  such 
corporation,  as  by  the  charter  thereof,  the  directors  of  such 
corporation  have  authority  to  make ;  and  the  notice  of  such 
assessment  may  be  given  in  the  same  manner  as  is  provided  in 
the  charter  of  said  company  for  the  directors  of  said  company 
to  give ;  and  the  receiver  shall  have  the  like  rights  and  reme- 
dies upon  and  in  eonsequence  of  the  nonpayment  of  sudi 
assessments,  as  are  given  to  the  corporation  or  the  directors 
thereof,  by  the  charter  of  such  corporation.'*  By  this  section, 
the  receiver  mighty  with  the  approbation  of  the  court,  make 
such  assessments  as  the  charter  of  the  corporation  authorized 
the  directors  to  nftkke ;  and  we  must  look  to  the  charter  to  ascer* 
tain  what  powers  are  conferred  on  the  directors  on  tbat  subject. 

The  third  section  {Laws  of  1836,  p.  818)  declares  that  the 
€orp(»ution  shall  possess  all  the  powers  and  privileges,  and  be 
subject  to  all  the  restrictions  and  limitations  which  are  granted 
to  or  imposed  upon  the  Jefferson  County  Mutual  Insurance 
Company,  by  the  act  incorporating  that  company.  (Laws  ef 
1886,  p.  42.)  By  §  6  of  the  last  named  act  it  is  provided  that 
'>  every  person  who  shall  become  a  member  of  said  corporation 
by  eiEBcting  insurance  therein,  shall^  before  he  receives  his  pol- 
icy, deposit  his  promissory  note  for  such  a  sum  of  money  as 
shall  be  determined  by  the  directors ;  a  part,  not  exceeding  five 
per  cent  of  said  note,  shall  be  immediately  paid,  and  the  re^ 
mainder  of  said  deposit  note  shall  be  payable  in  part  or  the 
whole,  at  any  time  when  the  directors  shall  deem  the  same 
reqtiisite  for  the  payment  of  losses  hy  fire^  and  su/dt  inciden' 
tal  ewpensBS  as  shall  be  necessary  far  transacting' the  business 
of  scad  cempany  ;  and  at  the  expiration  of  the*  time  of  insu- 
canoe,  the  said  note,  or  such  fart  of  tli»  swn«  as  shall  remaitt 
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qjipaicl,  after  deducting  all  losBes  and  expensefl  occurring  dur- 
ing snch  time,  shall  be  relinquished  and  giyen  up  to  the  maker 
thereof."  Section  8  provides  that  "  every  member  of  said  com- 
pany shall  be  bound  to  pay  for  losses,  and  such  necessary 
expenses  as  aforesaid,  accruing  in  and  to  said  company,  in  pro- 
portion to  the  amount  of  his  deposit  TwieJ^ 

The  9th  section  declares  that  "suits  at  law  maybe  main- 
tained by  said  corporation  against  any  of  its  members  for  the 
collection  of  said  deposit  notes  or  any  assessment  thereon,  or 
for  any  other  cause  relating  to  the  business  of  said  corporation." 
The  object  of  this  section  was  simply  to  confer  authority  to  sue 
in  proper  cases,  and  in  reference  to  deposit  notes,  upon  their 
becoming  payable  according  to  other  provisions.  It  was  not 
intended,  by  it,  to  authorize  the  collection  of  such  notes  at  the 
arbitrary  discretion  of  the  corporation.  By  section  10,  "  The 
directors  shall,  after  receiving  notice  of  any  loss  or  damage  by 
fire,  sustsdned  by  any  member,  and  ascertaining  the  same,  or 
after  the  rendition  of  any  judgment  as  aforesaid  against  said 
company  for  loss  or  damage,  settle  and  determine  the  sums  tb 
be  paid  by^he  several  members  thereof  as  their  respective  pro- 
portions of  such  loss,  and  publish  the  same  in  such  manner  as 
they  shall  see  fit,  or  as  the  by-laws  shall  have  prescribed ;  and 
the  stim  to  be  paid  by  each  member  shall  always  be  in  propor- 
tion to  the  original  amount  of  his  deposit  note  or  notes,  and 
shall  be  paid  to  the  treasurer  within  thirty  days  next  after  the 
publication  of  said  notice.  And  if  any  member  shall,  for  the 
space  of  thirty  days  after  the  publication  of  said  notice,  neglect 
or  refuse  to  pay  the  sum  assessed  upon  him,  as  his  proportion 
of  any  loss  as  aforesaid,  in  such  case  the  directors  may  ^ue  for 
and  recover  the  whole  amount  of  his  deposit  note  or  notes,  with 
costs  of  suit,  and  the  amount  thus  collected  shall  remain 'in  the 
treasury  of  said  company,  ^subject  to  the  payment  of  stich  losses 
and  expenses  as  have' or  may  thereafter  accrue;  and  the  bal- 
ance, if  any  remain,  shall  be  returned  to  the  party  from  whonl 
it  was  eollected,  on  demand,  after  thirtydays  from  the  expira^ 
tion  of  the  time  for  whiqh  insurance  was  made."  Section  11 
nak«B  .provision  for  cases  where  the  whole  amount '  of-  deposit 
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notes  is  msu£Scient  to  pay  losses,  and  authorises  a  limiiad 
assessment  in  those  cases. 

.  These  are  all  the  provisions  relating  to  the  subject  of  assess- 
ments and  payments  upon  the.  deposit  notes,  and  they  plainly 
contemplate  that  no  portion  of  the  notes,  beyond  the  per  centag^ 
required  to  be  paid  on  depositing  them  with  the  company,  shall 
be  payable,  except  as  it  shall  be  necessary  for  the  payment  of 
losses  by  fire  and  incidental  expenses,  unless  default  shall  be 
made  in  the  payment  of  assessments ;  that  the  liability  of  eadi 
member  for  the  payment  of  losses  and  expenses  shall  not  exceed 
the  proportion  which  the  amount  of  his  deposit  note  bears  to  the 
amount  of  all  the  deposit  notes  at  the  time  the  losses  happened 
and  expenses  were  incurred ;  and  that  on  receiying  notice  of  a 
loss,  the  directors  shall  ascertain  the  same  and  assess  the  sum 
to  be  paid  by  each  member  in  the  proportion  aforesaid.  The 
share  of  the  losses  and  expenses  to  be  borne  and  paid  by  each 
member  is  stated  in  such  language  as  to  leave  no  room  for  doubt 
in  regard  to  the  intention  of  the  legislature.  By  section  8,  it  is 
to  be  in  proportion  to  the  amount  of  his  deposit  note ;  and  by 
section  10,  "  it  shall  always  be  in  proportion  to  the  original 
amoutfi  of  his  deposit  note."  This  language  entirely  excludes 
the  idea  of  a  member  being  liable  to  assessments  to  meet  defi- 
ciencies of  means  arising  from  a  failure  to  collect  of  other  mem* 
bers.  When  a  member  has  paid  towards  any  loss  or  expenses 
in  proportion  to  the  amount  which  his  deposit  note  bears  to  the 
other  deposit  notes,  legally  assessable,  his  liability  to  assessment 
in  respect  to  such  loss  or  expenses  is  discharged.  He  cannot 
be  assessed  beyond  such  proportion,  without  a  violation  of  the 
charter  of  the  corporation ;  and  no  such  assessment,  either  by 
the  directors  or  by  a  receiver,  whose  powers  in  regard  to  assess- 
ments, it  has  been  shown,  are  no  greater  than  the  charter  vests 
in  the  directors,  can  be  upheld. 

The  counsel  for  the  corporation  contended  on  the  argument, 
that  by  section  69  of  2  R.  S.  469,  relating  to  the  voluntary  dis- 
solution of  corporations,  the  receiver  might  collect  the  whole 
amount  unpaid  on  each  of  the  deposit  notes,  without  any  assess- 
ment.   Whether  that  position  is  correct  oir  not  does  not  aifoet 
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ihe  qaestton  of  the  legality  of  the  assesBinents  made  by  the  re^ 
eeiver;  but  I  am  satisfied  it  is  not  tenable.  That  section  pro^ 
vides  that  "  if  there  shall  be  any  sum  remaining  dne  upon  any 
ehare  of  stock  subscribed  in  such  corporation,  the  receiTers  shall 
immediately  proceed  and  recover  the  same,  unless  the4>erson  so 
indebted  shall  be  wholly  insolvent."  When  the  sums  assessed 
upon  premium  notes,  as  the  proportion  belonging  to  them  to 
pay,  are  paid,  nothing  remains  due  thereon,  and  that  section  is 
not  applicable  if  it  can  be  held  to  extend  to  corporations  like  the 
present.  The  construction  claimed  for  it  by  the  counsel^would 
bring  it  in  direct  conflict  irith  the  provision  of  the  charter  of  the 
corporation,  that ''  the  sum  to  be  paid  by  each  member  shall  al- 
ways be  in  proportion  to  the  original  amount  of  his  deposit  note.** 

It  was  undoubtedly  proper  for  the  court  to  authorize  the  re- 
ceiver in  this  case,  and  for  the  receiver  to  make  assessments  to 
pay  losses  an'd  expenses  not  provided  for  by  former  assessments, 
and  also  any  indebtedness  for  which  assessments  had  been  made 
by  the  directors  which  were  void ;  and  I  am  not  prepared  to  say 
that  he  might  not,  with  the  approbation  of  the  court,  make  assess- 
ments for  the  same  debts  for  which  valid  assessments  had  been 
made  by  the  directors.  He  could  not,  however,  legally  assess 
any  person  beyond  his  proportion,  as  above  stated,  and  was 
bound  to  allow,  towards  the  proportions  of  members,  what  they 
had  ptdd  thereof  on  the  former  assessments,  whether  void  or  valid. 

If  my  understanding  of  the  facts,  and  my  views  of  the  law,  as 
above  expressed,  are  correct,  the  petitioners,  and  all  other  per- 
sons who  pud  their  proportions  of  the  assessments  of  the  direct- 
ors, have  been  assessed  by  the  receiver  far  beyond  their  legal 
liabilities,  and  to  that  extent  his  assessments  should  be  corrected. 
It  is  not  necessary,  however,  to  set  aside  his  assessments  any 
farther  than  they  are  erroneous.  If  the  sums  paid  by  those 
persons  in  former  assessments,  or  any  of  them,  were  the  propor- 
tion of  the  indebtedness  embraced  in  those  assessments,  which 
the  deposit  notes  of  those  persons  bore  to  the  whole  amount  of 
d^KMit  notes  assessable  for  that  indebtedness,  the  assessments 
of  the  receiver,  as  against  those  persons,  for  any  portion  of  that 
indel^tedness  or  interest  thereon,  shotdd  be  vacated.    If  the  sums 
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paid  were  lesi  than  such  proportion,  his  ajsseBsmentB,  as  against 
those  persons,  should  be  set  aside  only  so  far  as  they  embrace 
any  part  of  the  indebtedness  provided  for  in  the  former  assess- 
ments, or  of  which  the  snms  paid  were  their  proportions.  And 
the  receiver  should  be  restrained  from  enforcing,  as  against 
them,  his  assessments  for  any  indebtedness  of  which  they  have 
paid  their  proportion  upon  the  principle  above  stated.  He 
should  also  be  required  to  ascertain  the  proportions,  upon  that 
principle,  for  which  those  persons  are  liable  to  be  assessed,  ilnd 
upon  payment  by  any  of  them  of  his  proportion,  and  a  surrender 
of  his  policy,  to  accept  a  surrender  thereof. 

An  order  is  granted  in  accordance  with  this  opinion,  to  em- 
brace such  provisions  as  may  be  necessary  to  carry  the  dedsion 
into  eflfeot,  and  to  be  settled  before  one  of  the  justices  of  this 
court. 

[Catuqa  General  Term,  June  6, 1858.  WelleSt  Sdden  and  T,  R.  Strang, 
Jnsticefl.] 


Lent  vs.  Hodoman. 

Hddt  that  instnunents  in  the  following  form :  "  Bath,  January  18, 1851.  Pay 
Abram  Lent  for  68ff  bushels  wheat  in  store  at  three  cents  below  first  quality 
wheat.  L.  P.  H.  for  L.  D.  Hodgman"— "  Bath,  Jannary  28, 1851.  Pay  Abram 
Lent  for  88  ff  bnahels  wheal  S.  M.  C.  for  L.  P.  Hodgman,"  were  not  bOlfl 
of  exchange,  or  promissory  notes,  the  snms  to  be  paid  not  being  specified ; 
but  that  they  were  valid  special  agreements. 

Hdd  also,  that  the  instruments  iQiported  a  sale  of  the  wheat;  and  that  the 
contracts  were^  substantially,  that  the  defendant  would  pay  the  plaintiff 
the  market  price  fbr  specified  quantities  of  wheat  sold  to  him  by  the  plain- 
tiff, deducting  three  cents  per  bushel,  A^m  one  quantity  sold. 

Held  further,  that  there  was  no  such  ambiguity  as  warranted  the  introduction 
of  parol  cTidence  tending  to  show  that  the  instruments  were  not  contracts. 

Thb  complaint  in  this  cause  alleged  that  in  the  month  of  Jaa- 
uary^  1851,  the  defendant,  at  Bath,  made  his  two  promissory 
notes,  or  bills,  or  instruments  in  irriting,  of  which  the  followiiig 
are  oepies : 
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"  Bath,  January  ISth,  1851.  Pay  Abram  Lent  for  68ff  bush- 
^1b  wheat  in  store  at  three  cents  below  first  quality  wheat. 

(Signed)        L.  D.  H.,  'for  L.  D.  Hodgman." 

Also  the  defendant  on  the  28d  day  of  January,  1851,  made 
another  note  or  instrument  in  writing,  by  S.  M.  Chamberlain  his 
agent,  duly  authorized  by  the  defendant  to  execute  such  instru- 
ments for  said  defendant,  of  which  the  following  is  a  copy : 

"Bath,  January  23d,  1851.  Pay  Abram  Lent  for  SSH  hush- 
els  wheat.  (Signed)        8.  M.  C,  for  L.  D.  Hodgman." 

The  words  for  L.  D.  Hodgman  in  both  of  the  above  copies 
being  in  print,  on  printed  forms ;  and  that  although  the  said 
notes  or  bills,  or  instruments  as  above  set  forth,  became  due 
and  payable  before  the  commencement  of  this  action,  and  that 
the  same  had  been  demanded  of  said  defendant  before  the  com*- 
mencement  of  this  action,  yet  the  defendant  had  not  paid  the 
same  nor  any  part  thereof.  The  plaintiff  further  claimed  against 
the  defendant,  for  one  hundred  and  two  bushels  of  wheat  sold 
and  delivered  by  the  plaintiff  to  the  defendant  at  his  request,  on 
the  13th  day  of  January,  1851.  The  plaintiff  further  alleged 
that  he  was  the  lawful  owner  and  holder  of  said  notes,  bills  and 
claims,  and  that  the  defendant  was  justly  indebted  to  him  there- 
upon in  the  sum  of  one  hundred  dollars,  with  interest ;  for  which 
sum  he  demanded  judgment.  The  defendant  in  his  answer 
alleged  that  about  the  first  of  January,  1851,  it  was  agreed  be- 
tween the  plaintiff  and  the  defendant,  that  the  plaintiff  would 
bring  to  and  store  in  the  mill  of  the  defendant  a  quantity  of 
wheat  that  the  plaintiff  had,  and  that  the  defendant  would  pur* 
chase  of  the  said  plaintiff,  the  wheat  so  brought  and  stored  in  the 
said  mill,  at  any  time  between  that  day  and  the  first  day  of 
June  next  following  ,when  the  plaintiff  should  conclude  to  sell  the 
same,  and  should  fix  the  price  therefor,  and  that  the  defendant 
would  pay  to  the  plaintiff  for  such  wheat  a  price  three  cents  per 
bushel  less  than  the  market  price  of  the  first  quality  of  wheat, 
on  the  day  the  plaintiff  should  conclude  to  sell  the  same,  and 
should  fix  the  price  therefor ;  that  in  pursuance  of  such  agree- 
ment, the  plaintiff  brought  two  parcels  of  said  wheat,  and  the 
same  was  received  and  stored  in  said  mill,  and  that  at  the  time 
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of  receiving  said  Trheat  in  said  mill,  the  written  instruments  «et 
out  in  the  complaint  were  made*  and  deliyered  to  him,  as  evi- 
dence of  the  amount  of  wheat  so  received  and  stored,  and  of  the 
quantity  to  be  paid  for  bj  the  defendant,  if  the  plaintiff  should 
afterwairds  conclude  to  sell  the  same  to  him,  and  for  no  other 
purpose  whatever.  And  the  defendant  alleged  that  S.  M« 
Chamberlain  was  not  his  agent,  or  authorized  to  purchase  any 
wheat  of  the  plaintiff,  or  to  give  any  note  or  instrument  in 
writing  binding  the  defendant  to  pay  for  the  said  wheat,  or 
making  him  liable  therefor  in  any  other  manner  than  as 
herein  above  stated.  He  further  alleged  that  after  the  said 
wheat  was  received  and  stored  in  the  said  mill,  and  on  or 
about  the  28th  day  of  March,  1851,  the  mill  casually  took  fire, 
and  the  same,  together  with  the  said  wheat  stored  therein  as 
aforesaid,  was  burnt  and  destroyed,  without  any  fault  or  negli- 
gence on  the  part  of  him  the  defendant ;  and  that  at  the  time 
the  said  mill  and  wheat  was  so  burned  and  destroyed,  the  plain- 
tiff had  not  fixed  a  price  which  he  would  take  for  the  said  wheat, 
nor  had  the  defendant  accepted  and  received  the  same  as  his 
own  property. 

The  reply  put  in  issue  the  allegations  in  the  answer. 

On  the  trial,  at  the  Steuben  circuit  in  January,  1852,  the  plain- 
tiff proyed  by  Samuel  M.  Chamberlain,  that  he  worked  for  the  de- 
fendant, in  January,  1851 ;  that  the  defendant  was  then,  and  is, 
in  the  milling  business  ]  that  he,  the  witness,  was  employed  by 
tiie  defendant  to  purchase  and  receive  wheat  for  him,  and  gave 
such  instruments ;  that  he  did  not  know  what  the  bargain  was 
between  the  parties  in  reference  to  the  whei|t  delivered  by  the 
plaintiff,  was  not  present  when  any  bargain  was  made,  and  made 
none  himself.  The  plaintiff  then  presented  and  introduced  the 
two  instruments  in  writing,  set  forth  in  the  complaint,  with  the 
name  of  LD.  Hodgman  printed,  and  proved  by  the  witness, 
that  the  initials  S.  M.  C.  above  the  said  name  in  one  of  said 
instruments,  was  in  the  hand-writing  of  S.  M.  Chamberlain,  the 
witness,  and  that  he  had  authority  to  sign  the  same  in  that 
manner  for  the  defendant.  The  plaintiff  then  read  the  said  in- 
BtnimentB  in  evidftioe  to  the  jury.    Ho  then  prored  that  en  4^e 
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fifth  or  sixth  of  May  last,  the  phuntiff  presented  the  said  instra^ 
loents  to  the  defendant,  and  requested  him  to  pay  them,  and 
that  the  defendant  did  not  do  so.  He  then  proved  the  prioe  of 
wheat  at  and  about  the  time  the  instruments  bore  date,  and 
rested.  The  defendant  then  moved  for  a  nonsuit,  upon  the 
ground  that  the  plaintiff  had  shown  nothing  which  entitled  him 
to  recover  against  the  defendant,  and  upon  the  further  ground 
that  the  instruments  relied  upon  were  neither  promissory  notes, 
drafts  or  checks,  nor  were  they  promises  on  the  part  of  the  de- 
fendant to  pay  the  plaintiff  any  thing,  nor  agreements,  and  that 
they  were  so  uncertain  that  they  were  void.  But  the  circuit 
judge  refused  to  nonsuit  the  plaintiff  as  requested,  and  denied 
the  said  motion,  and  the  counsel  for  the  defendant  excepted. 
Th&  defendant  then  offered  to  prove  by  verbal  evidence,  that  the 
wheat  mentioned  in  the  said  instruments,  was  not  purchased 
by  the  defendant  of  the  plaintiff,  but  was  by  the  plaintiff  brought 
to  the  mill  of  the  defendant  and  stored  therein,  and  that  while 
it  was  so  in  store,  the  mill  took  fire  and  burned  down,  and  the 
wheat  was  destroyed  without  the  fault  or  negligence  of  the  de- 
fendant. But  to  this  the  plaintiff  objected,  on  the  ground  that 
parol  evidence  could  not  be  given  to  vary  or  explain  the  writ- 
ten instrument,  and  that  it  was  irrelevant  and  improper ;  and 
the  circuit  judge  .decided  that  the  evidence  was  irrelevant  and 
improftfer,  and  .rejected  the  same ;  to  which  decision  the  counsel 
for  the  defendant  excepted.  The  counsel  for  the  defendant  then 
offered  to  prove  by  verbal  evidence,  the  facts  and  matters  set 
forth  ip  the  answer,  precisely  as  therein  stated,  so  far  as  the 
same  related  to  the  making  and  delivery  of  said  instrjoments, 
and  the  purpose  for  which  they  were  delivered.  But  to  this 
the  counsel  for  the  plaintiff  objected,  on  the  ground  that  parol 
evidence  could  not  be  given  to  vary  or  explain  the  written  in- 
struments, and  that  it  was  irrelevant  and  improper ;  and  the 
judge  rejected  the  same,  and  the  counsel  for  the  defendant  ex- 
cepted. The  counsel  for  the  defendant  then  offered  to  prove 
by  verbal  evidence  that  the  wheat  mentioned  in  th^  said  instru- 
jpents  was  not  purchased  by  the  defendant  of  the  pUintiff,  or 
Mceived  on  -a  contract  to  purchase  the  same,  but  to  this  the 
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counsel  for  the  plaintiff  objected  on  the  same  ground,  and  the 
circuit  judge  decided  that  the  evidence  was  irrelevant  and  im- 
proper ;  that  it  would  be  varying  or  explaining  the  written  in- 
struments by  parol  evidence ;  to  which  decision  the  counsel  for 
the  defendant  excepted.  Under  the  direction  of  the  court,  the 
jury  found  a  verdict  for  the  plaintiff  for  |^101,42 ;  and  the  de- 
fendant, upon  a  case,  moved  for  a  new  trial. 

C:  J.  McDowell^  for  the  plaintiff. 

W»  Barnes^  for  the  defendant. 

By  the  Courts  T.  R.  Strong,  J.  The  instruments  in  question 
ure  not  bills  of  exchange,  or  promissory  notes,  as  the  sums  to  be 
paid  are  not  specified*  {Story  on  Bills^  i  42.  Id,  on  Prom. 
iVb^c5,  §§19,20,21.)  But  I  think  they  are  valid  special  agreements. 
The  legal  effect  of  the  omission  of  the  name  of  a  drawee  is,  that  the 
drawer  is  also  the  drawee.  {Story  on  BiUs,  §J  89,  86.)  He 
promises  absolutely  to  pay,  instead  of  conditionally,  on  the  default 
of  another  person.  As  to  the  sums  to  be  paid,  it  is  sufiicient  to 
the  validity  of  the  instruments,  as  agreements,  that  the  sums  can 
be  ascertained  by  reference  to  the  market  price  of  wheat,  which 
must  control,  except  so  far  as  the  parties  have  provided  a  differ- 
ent standard.  I  consider  it  clear,  that  the  instruments  import 
a  sale  of  the  wheat.  The  word  "  pay,**  implies  an  indebtedness, 
and  it  being  expressed  that  the  payment  i»  to  be  for  wheat,  a 
sale  of  that  must  be  Understood.  This  construction  is  strength- 
ened, rather  than  weakened,  by  the  words  "  in  store,*'  in  one  of 
the  contracts,  as  showing  that  the  wheat  had  been  received. 
Taking  this  view,  the  contracts  are  substantially,  that  the  defend- 
ant will  pay  the  plaintiff  the  market  price  for  specified  quanti- 
^ties  of  wheat  sold  to  him  by  the  plaintiff,  deducting  three  cents 
per  bushel  from  one  quantity  sold.  Here  are  the  promissor,  the 
promisee,  the  sum  payable,  and  the  consideration  therefor ;  and 
there  is  no  want  of  reasonable  certainty.  The  evidence  oflfered 
by  the  defendant  would  have  tended  to  prove,  not  that  the  in- 
Btmments  were  without  consideration,  but  that  they  were  not 
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contracts.  I  am  satisfied  there  is  no  snch  ambignity  as  war- 
ranted the  introduction  of  that  evidence.  (Ooodj/ear  v,*Og' 
deft,  4  Hill,  104.  Brown  v.  HuU,  1  Dento,  400.  Niks  v. 
Culver,  8  B(xrb.  205.    Norton  v.  Woodruff,  2  ComsL  153.) 

Motion  for  a  new  trial  denied. 

[Catoga  Gkneral  Term,  June  6, 1868.    SOdeHf  Johnum  and  T,  JR.  Strong, 
Justices.] 


Knight  vs,  Wilcox. 

To  sustain  an  action  for  seduction,  the  loss  of  services  need  not  be  great 
Slight  loss  is  sufficient. 

It  is  not  necessary  that  the  female  should  have  rendered  any  considerable 
services,  previous  to  the  seduction.    If  she  became,  in  consequence  of  the 

.  seduction,  hncapacitated  in  any  material  degree,  for  rendering  any  services 
>i-hich  the  plaintiff  might  lawfully  demand  othat,  it  is  all  the  law  rfMiuiras. 

Although  usually  in  actions  for  seduction,  pregnancy  and  the  birth  of  a  chOd 
are  proved,  which  is  sufficient  evidence  of  loss  of  service,  yet  it  is  not  im- 
portant to  the  right  of  action  that  the  loss  has  resulted  in  any  particular 
way. 

It  is  enough  if  a  loss  has  been  occasioned,  which  is  a  legal,  natural  and  direct 
consequence  of  the  wrong.  If  sickness  of  the  servant  is  produced  bj 
shame  for  her  defilement,  whereby  she  is  unable  to  labor,  the  loss  is  one 
of  that  character. 

This  was  an  action  for  the  seduction  and  debauching  of  die 
plaintiff's  daughter.  The  proof,  upon  the  trial,  was  that  the 
daughter  was  about  sixteen  years  of  a^e ;  that  she  was  the 
youngest  child  of  the  family  and  the  obIj  one  remainhig  at 
home  with  her  parents,  by  whom  she  was  supported;  thai  she 
had  been  accustomed  to  help  her  mother  about  the  house-keep- 
ing. That  after  the  seduction  she  appeared  .to  feel  very  bad^ 
and  kept  in  her  room ;  that  she  complained  ot  being  sick,  and 
appeared  to  be  so ;  but  the  witness  diseoTered  no  other  illness 
than  what  might  have  resulted  from  her  grief,  and  her  shame 
at  the  exposure  of  her  conduct.  The  court  granted  a  nonsuit,  <m 
the  ground  that  the  plaintiff  had  not  proved  any  loss  of  services; 
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E.  A.  HopkinSj  for  the  plomtiff. 
T.  Hastings,  for  the  defendant 

By  the  Court,  T.  B.  Strong,  J.  It  was,  undoubtedly,  neoes- 
sary  to  the  maintenance  of  this  action,  for  the  plaintiff  to  prove  a 
loss  of  the  services  of  his  daughter  in  consequence  of  the  seduc- 
tion. The  only  legal  foundation  of  the  actioi^is  an  injury  to  him 
in  the  relation  of  master  and  servant,  by  a  loss  of  his  servant's 
services.  For  the  injury  to  the  daughter,  for  the  disgrace 
brought  upon  her,  for  the  dishonor  and  mental  suffering  occa- 
sioned to  himself  and  his  family,  and  the  deprivation  of  the 
comfort  of  the  society  of  his  child,  uncorrupted  and  undefiled, 
no  action  is  allowed  by  law.  The  right  of  the  plaintiff  to  sue 
is  the  same  as  that  of  any  master,  in  a  case  where  his  female 
servant,  whether  connected  with  him  by  ties  of  blood  or  not^ 
has  been  debauched,  or  any  other  wrong  has  been  done  to  his 
servant,  and  no  greater.  In  all  such  cases,  loss  of  services  is 
the  only  ground  upon  which  an  action  can  be  supported. 
{Bartley  v.  Ricktmyer,  4  Comst  38,  and  cases  there  cited.) 
In  respect  to  the  damages  which  may  be  recovered,  where  a 
right  of  action  exists,  there  is  an  important  distinction  between 
cases  of  debauching  female  servants,  and  other  injuries  to  ser- 
vants ;  in  the  former,  the  loss  of  services  is  not  the  measure  of 
damages,  but  the  entire  wrong  to  the  master,  to  his  character 
and  feelings,  as  well  as  in  respect  to  his  right  to  services,  may 
be  considered,  and  exemplary  damages  allowed ;  but  in  the  lat- 
ter the  damages  must  be  measured  by  the  pecuniary  loss. 
{Reeve? s  Dam.  Rel.  291.     Ingersoll  v.  Jmes,  5  Barb.  664. 

Whitney  v.  HUchcock,  4  Demo  461.     Cowden  v.  Wright,  24 

Wend.  429.) 

The  loss  of  services,  to  sustain  the  action,  need  not  be  great ; 
alight  loss  is  sufficient.  It  is  not  necessary  that  the  daughter 
should  have  rendered  any  considerable  services  previous  to  the 
seduction ;  if  she  became,  in  consequence  of  it,  incapacitated 
in  any  material  degree,  for  rendering  any  services  which  the 
plaintiff  might  lawfully  demand  of  her,  it  is  all  the  law  re- 
quires.   (Bartley  v.  Richtmyer,  above  referred  to.)    Usually, . 
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ID  actions  for  the  seduction  of  female  servants,  pregnancy  and 
the  birth  of  a  child  are  proved,  which  is  sufficient  evidence  <^ 
loss  of  service.  Biit  it  cannot,  upon  principle,  be  important  to 
the  right  of  action  that  the  loss  has  resulted  in  any  particular 
way.  It  is  enough  if  a  loss  has  been  occasioned,  which  is  a 
legal,  natural,  and  direct  consequence  of  the  wrong.  If  sick- 
ness of  the  servant  is  produced  by  shame  for  her  defilement, 
whereby  she  is  unable  to  labor,  I  think  the  loss  is  one  of  that 
character.  In  Manvell  v.  Thomson,  (2  Car.  ^  Payne,  803,) 
which  was  an  action  for  the  seduction  of  the  plaintiff's  niece 
and  servant,  in  which  the  plaintiff  was  allowed  to  recover,  the 
only  evidence  of  loss  was,  that  when  the  female  returned  to  her 
uncle's  house,  after  she  had  been  seduced  and  abandoned  by  the 
defendant,  she  was  in  a  state  of  very  great  agitation,  and  con- 
tinued so  for  some  time ;  that  she  received  medical  attendance, 
and  was  obliged  to  be  watched  lest  she  should  do  herself  some 
injury.  {See  Varikom  v.  Freeman,  1  Halst.  822,  828.  Chit. 
Black.  148,  n.  80.  HewU  v.  Prime,  21  Wend.  79.)  In 
Ford  y.  Mmroe,  (20  Wend.  210,)  it  was  held  that  the  plaintiff 
was  entitled  to  recover  damages  occasioned  by  his  wife's  sick- 
ness consequent  upon  the  death  of  his  son,  from  the  negligence 
of  a  servant  of  the  defendant.  Nelson,  Ch.  J.,  who  delivered 
the  opinion  of  the  court,  says  the  damages  were  "  the  direct 
consequence  of  the  principal  act  complained  of." 

The  evid^ce  in  this  case,  of  loss  of  service,  is,  that  a  few 
weeks  after  the  seduction,  the  fact  of  the  daughter  having  been 
debauched  became  known  to  the  plaintiff's  family,  upon  T^hich 
she  gave  up  her  duties  about  the  house  which  she  had  been 
accustomed  to  perform,  kept  her  room,  and  appeared  to  be  sick 
and  unhappy,  and  complained  of  being  sick.  Although  this 
evidence  might  not  have  established  the  point  to  be  proved,  to 
the  satisfaction  of  the  jury,  I  am  of  opinion  that  the  plaintiff 
was  entitled  to  have  it  submitted  to  them,  and  that  the  justice 
at  the  circuit  erred  in  granting  a  nonsuit. 

New  trial  ordered ;  costs  to  abide  the  event. 

[Catvga  General  Term,  June  6, 1868.  Sdden,  Johnson  and  T.  J7.  Strongl 
JnstteM:] 
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An  allegaUon,  in  an  answer,  that  the  defendant  ne7er  gave  to  the  plaintiff  the 
note  declared  on,  is  a  denial  of  the  allegation  in  the  complaint  that  the 
defendant  made  the  note,  so  tkr  as  making  includes  delivery ;  and  also 
of  the  fhrtber  allegation)  that  the  defendant  delivered  the  note  to  the 
plaintiff. 

It  amounts  to  a  denial  of  indehtedness  upon  the  note.  And  the  defendant  is 
at  liberty,  in  support  of  his  side  of  the  issue,  independent  of  other  modes, 
to  prove  &cts  inducing  a  presumption  that  no  delivery  was  made,  and  In 
that  way  overcome  the  presumption  arising  from  the  plaintiff's  proof  of 
possession  of  the  note,  and  the  signature  of  the  defendant 

He  is  therefore  entitled  to  give  in  evidence  any  facts  calculated  to  satisfy  the 
jnry,  by  fair  and  direct  inference,  that  the  note  never  was  delivered  by  hfm. 
Thus,  he  may  introduce  evidence  disclosing  conduct  of  the  plaintiff  wholly 
inconsistent  with  the  fact  of  indebtedness  by  the  defmdant,  on  tko&ote.- 

The  complaint  in  this  cattse  alleged  the  making  of  a  promis- 
sory note  for  $500,  by  the  defendant,  on  the  5th  day  of  October, 
1848 ;  that  he  delirered  it  to  the  plaintiff,  on  the  same  day ;  tha^ 
the  plaintiff  was  the  legal  owiier  of  the  note ;  that  no  part  thereof 
had  been  paid ;  smd  that  the  defendant  was  justly  indebted  to 
the  plaintiff  therefor,  in  the  sum  of  $500,  and  interest  The 
answer  of  the  defendant  alledged  that  the  defendant  never  gave 
to  the  plaintiff  the  said  note,  or  any  other  of  similar  tenor  and 
efiect;  and  that  he  was  not  indebted  .to  the  plaintiff  upou  the 
said  note,  or  upon  any  other  note  of  similar  tenor  and  effect ;  nor 
was  he  indebted  to  the  plaintiff  upon'any  other  consideration 
whatever.  The  csiiiBe  was  tried  at  the  Monroe  eircoity  before 
Justice  Welles  and  a  jury.  The  plaintiff  called  a  witness,  who 
testified  that  he  knew  Daniel  Warner  the  def^dantj  »nd  had  ^ 
seen  him  write ;  that  the  signat«xe  to  the  note  shown  the  wit- 
ness was  his.  The  note  was  then  read  in  eyidence,  and  was  a^ 
follows  :  ''  Good  to  James  W.  Sawyer  for  #500,  value  received, 
in  csah  borrowed.  October  5, 1848.  Daniel  Warner.  $500." 
The  counsel  for  die  defendant  then  offered  to  prove  in  his  behali| 
that  in  September,  1848,  the  plaintiff  was  engaged  in  a  grocery 
business,  having  a  considerable  stock  of  goods  on  hand  ii^  his 
store,  in  the  city  of  Bochester.  That  late  in  that  month  the  de- 
fendant Warner  purchased  the  entire  stock  of  goods  of  the  plain- 
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tiff,  then  on  hand,  of  which  an  inyentory  was  fcaken,  amounting 
to  about  twelye  thonsand  doUara.  That  the  defendant  paid  him, 
the  pl^ntiff,  $3,200  in  cash)  and  it  was  agreed  that  the  balance 
was  to  be  paid  at  some  future  time  they  agreed  upon.  Warner 
>«Rted  the  store  of  the  plaintiff  for  one  jear,  at  $1200  for  the 
jear,  and  it  was  agreed  that  Sawyer  might  keep  a  desk  in  the 
eounting-room,  and  use  it  as  his  office  for  the  settlement  of  ac- 
counts  with  his  customers,  the  whole  or  such  part  of  the  year  sa 
he  ehose,  and  should  a.llow  Warner  at  the  rate  of  $200  a  year, 
ao  kmg  as  be  kept  a  desk  in  the  office^  Warner  received  pos^ 
session  of  the  store  and  the  goods,  in  pursuance  of  the  agre^ 
ment,  on  the  first  of  October,  1848.  Sawyer's  head  clerk  and 
book-keeper  continued  on  in  the  store  as  head  clerk  and  book- 
keeper for  Warner.  Warner  procured  a  new  set  of  books,  and 
the  book-keeper,  in  the  presence  of  both  the  parties,  credited  on 
the  books  to  Sawyer,  the  amount  due  on  the  inventory,  and 
charged  him  the  $3,200  cash,  paid.  Warner,  soon  after  the 
purchase,  went  to  New-York  and  purchased  goods  for  the  store 
to  the  ajnount  of  about  $10,000,  of  which  he  paid  about  $5,000, 
leaving  about  $5,000  which  he  had  purchased  on  credit.  The 
goods  purchased  were  received  at  the  store,  and  Warner  con- 
tinued the  business  until  the  8th  of  January,  1849^  Sawyer  in 
the  mean  time  kept  his  desk  in  the  counting-room,  and  did  busi- 
ness there,  and  was  familiar  with  the  books  and  the  business. 
On  the  8th  day  of  January,  1849,  Sawyer  having  become  un- 
easy, proposed  to  re-purchase  the  stock  of  goods,  and  asked 
Warner  on  what  terms  he  would  re-sell.  Warner  proposed  to 
re-sell  to  Sawyer  on  his  paying  back  all  the  money  which  War- 
ner had  paid  him,  without  interest,  and  assuming  the  debts  and 
paying  back  all  the  expenses  of  carrying  on  the  store,  cancelling 
the  rent,  and  paying  Warner  $1,000  for  his  time  and  trouble, 
and  profits,  and  the  interest  on  what  he  had  advanced ;  Sawyer 
to  receive  all  that  Warner  had  reeeived  from  the  proceeds  of  the 
store,  t/Ai  all  securities  and  accounts  growing  out  of  the  busi- 
ness, and  to  give  Warner  a  bond  to  indemnify  him  against  the 
debts:  Warner  had  received,  as  it  was  understood,  from  the 
pt^jegdb  of  the  business,  an  iaaomd  about  equal  to  the 
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paid  by  hiin  in  New- York,  and  the  proposition  required  the  pay- 
ment  of  about  $4,200  by  Sawyer  to  Warner.  Sawyer  asked 
Warner  to  remain  in  the  store  after  making  this  propositbn 
until  he,  Sawyer,  could  go  out  and  see  if  he  could  raise  the 
money.  Warner  assented,  and  Sawyer  went  out  and  soon  came 
back  and  said  he  could  pay  $3,000  in  a  check  on  the  Monroe 
Sank,  and  would  give  his  note  for  $800,  payable  in  ninety  days, 
or  about  that  time,  at  the  Monroe  Bank,  would  turn  out  a  buggy 
wagon  at  $125,  pay  what  cash  he  had  in  his  pocket  then,  which 
would  leave  about  $45  due  to  Warner,  which  he  would  pay  in 
groceries  ;  and  that  if  he  would  accept  payment  in  t}iat  way  he 
would  take  the  goods,  &c.,  on  the  terms  proposed.  To  this  War^ 
ner  assented.  Sawyer  gave  Warner  his  check  for  $8000  and 
note  for  $800,  and  some  money  from  his  wallet,  and  a  receipt  in 
full  for  rent,  which  is  as  follows :  "  I  hereby  certify  that  I  have 
no  claim  against  Daniel  Warner  for  the  rent  of  store  44  ami  46 
State-street,  to  this  date,  January  8th,  1849.  James  W.  Sawyer;" 
also  a  bond  to  pay  the  debts  in  New- York.  Warner  transferred 
to  him  the  goods,  accounts  and  securities,  and  the  possession  of 
the  store,  and  on  that  day  or  the  next  day  Warner  sent  to  Saw- 
yer's house  and  got  the  wagon,  and  to  the  store  and  got  the 
goods,  amounting  to  about  $45.  The  $3,000  check  was  paid^ 
The  $800  note  Warner  got  discounted  at  the  bank,  and  Sawyer 
paid  it  when  due,  and  he  paid  aU  the  debts  which  he  agreed  to 
pay  by  his  bond,  and  the  notes  and  receipts  for  such  paymenta 
were  surrendered  to  Warner,  and  the  bond  given  up  to  Sawyer. 
Some  time  after  the  purchase,  when  he  was  inquired  of  why  he 
purchased  back,  he  said  he  had  sold  out  to  Warner,  and  had  not 
the  scratch  of  a  pen  against  him,  and  felt  uneasy  and  concluded 
he  would  purchase  back.  Warner  was  all  the  time  also  a  man 
of  responsibility,  and  nothing  was  said  to  him  by  Sawyer  about 
the  payment  of  the  note  in  suit,  after  the  transactions  above 
referred  to ;  and  it  was  never  presented  to  Warner  for  payment, 
or  payment  requested  of  it  by  letter  or  otherwise ;  and  the  first 
demand  which  was  made  of  payment  was  the  commencement  of 
this  suit,  which  was  on  the  4th  of  January,  1850.  To  the  .ad- 
mission  of  which  evidence  the  plaintiff,  by  his  counsel,  olyooted^ 
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vpon  the  gronndB,  Ist.  That  the  facts  stated,  if  prove<^  would 
have  no  t^dency  to  support  the  defense  interposed  by  the 
pleadings.  2d.  That  it  was  inadmissible  under  the  pleadings. 
But  his  honor  the  circuit  judge  overruled  the  objection,  and 
permitted  the  defendant  to  give  evidence  tending  to  prove  the 
facts  as  offered.  To  which  decision  the  plaintiff  excepted.  The 
jury  found  a  verdict  for  the  defendant,  and  the  plaintiff  appealed. 

Cr.  F.  Danforth,  for  the  plaintiff. 

H.  R.  Selden^  for  the  defendant. 

By  the  Courts  T.  B.  Strong,  J.  The  allegation  in  the  an- 
s.wer,  that  the  defendant  never  gave  the  note  to  the  plaintiff,  is 
a  denial  of  the  allegation  in  the  complaint,  that  the  defendant 
made  the  note,  so  far  as  making  includes  delivery.;  {Russell  v. 
Whipple^  2  Catoen,  536,  and  ctises  died  ;)  and  also  of  the  fur* 
ther  allegation,  that  the  defendant  delivered  the  note  to  the 
plaintiff.  The  question  to  be  tried  on  these  allegations  was, 
whether  or  not  the  note  was  delivered  to  the  plaintiff,  as  alleged 
by  him.  All  that  was  necessary  on  the  part  of  the  plaintiff,  in 
the  first  instance,  to  maintain  his  part  of  the  issue,  was  the  pro- 
duction of  the  note  and  proof  of  the  defendant's  signature ;  and 
he  did  produce  it  and  make  that  proof  at  the  trial.  This  was 
prima  facie  evidence  of  the  delivery  of  the  note  to  the  plaintiff. 
Those  facts  warranted  the  presumption  of  the  fact  of  delivery, 
and  in  the  absence  of  evidence  to  the  contrary,  the  jury  would 
have  been  required  to  find  that  a  delivery  was  made.  But  the 
defendant  was  at  liberty  in  support  of  his  side  of  the  issue,  inde- 
pendent of  other  modes,  to  prove  facts  inducing  a  contrary  pre- 
sumption, and  in  that  way  overcome  the  presumption  from  the 
plaintiff's  proof.  And  he  was  entitled  to  give  in  evidence  any 
facts,  calculated  to  satisfy  the  jury  by  fair  and  direct  inference, 
that  the  note  never  was  delivered  by  him.  The  evidence  offered 
by  him  and  received,  disclosed  conduct  of  the  plaintiff  wholly 
inconsistent  with  the  fact  of  indebtedness  by  the  defendant  on 
t]^e.  note,  from  which  a  strong  presumptioB  aioae  against  the 
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existmoe  of  that  fact  tf  tlie  defendant  bad  set  np  in  his  answer 
tiie  defense  of  payment,  it  eannot  be  donbted  tbat  this  evidence 
would  hare  abundantly  sastained  it.  Such  a  defense  would 
have  admitted  the  exeetttion  of  l&e  note — which  includes  deliv- 
ery—*and  lefk  nothing  but  payment  to  which  the  presnmptioit 
could  haye  been  applied.  Payment  however  was  not  pretended ; 
the  defense  was  that  the  note  never  had  a  legal  existence.    Bui 

1  do  not  perceive  why  the  presumption  was  not  equally  as  avaiU 
able  in  support  of  that  defense,  as  it  would  have  been  in  support 
of  the  defense  of  payment.  It  must  be  borne  in  mind  that  the 
presumption  which  the  evidenee  raised  was  a  presumption 
against  the  indebtedness ;  not  that  the  indebtedness  had  been 
dsseharged,  any  more  than  that  it  never  existed ;  it  was  in  its 
nature  applicable  to  any  defense  which  denied  the  indebtedness ; 
and  the  issue  joined  and  circumstances  of  the  case  determined 
its  application.  A  denial  of  the  delivery  of  the  note,  Was  a  de* 
nial  of  the  indebtedness  upon  it )  it  put  in  issue  a  fact  indispen* 
sable  to  the  indebtedness ;  and  I  am  satisfied  the  evidence 
was  properly  received  on  that  issue.    (Christopher  v.  Sparks^ 

2  Jot.  ^  Walk.  22a    De  Freest  v.  BUxmingdale,  5  Demo^ 

801.) 

Judgment  affirmed. 

[Catuga  Oenebal  Tbrm,  June  6,  1868.    Sdd£^f  Johnson  and  T,  R.  Strongt 
Jnitlces.] 


The  People,  ex  rd.  Crandall,  vs.  The  Ovbilbeeiui  of  tbk 
Poor  op  the  Town  op  Ontario. 

The  mother  of  an  alleged  bastard,  who  Is  a  married  woman,  and  whose  hna- 
band  was  living  at  the  time  of  the  alleged  illicit  intercotLrse,  and  the  birth 
of  the  cMId,  althofOgb  she  is,  ftom  the  neceasltj  of  the  case,  a  competent 
witness  to  pro\^  the  fflldt  intereoiine,  and  who  is  in  foci  the  fcther  of  Ihe 
child,  is  not  competent  as  a  witness  to  establish  the  noni^aocess  of  the  hus- 
band ;  nor  his  absence  fVom  Ihe  state ;  nor  any  fkct  which  may  be  prored 
by  other  testimony. 

AMonehlh*  4eeisiMHi|  tipam  thequeslioii  hew  Ikr  the  sapreme  coiifl>  upoaa 
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conmnm  law  oertforart,  wiU  look  into  the  retanii  to  reritw  and  conect  er- 
rors in  respect  to  the  admusion  of  eYidence,  when  the  court  belo^w  were 
acting  within  their  jnrisdictioni  are  somewhat  conflicting,  the  weight  of  an- 
thority  is  against  the  right  to  review  erroneous  decisions  in  admitting  or 
r^ectlng  evidence,  where  the  evidence  itself  is  proper,  and  the  objection 
lies  00)7  to  the  oompeCency  of  the  witness  to  testify  in  the  cause  or  pro- 
ceeding, and  other  errors  of  like  character. 

The  exception  to  this  role  seems  to  be  confined  ezclnsively  to  cases  where 
the  common  law  certiorari  is  given  by  statute,  and  the  court  is  expressly 
authorized  to  correct  all  errors  in  the  proceedings  and  Judgment. 

It  is  proper  for  the  covrt  bdow,  and  its  duty,  to  return  enough  of  the  proceed- 
ings  before  them  to  Aow  thAi  they  had  jurisdictiea  not  only  of  the  subject 
matter  of  the  inquiry,  and  of  the  person  proceeded  against,  but  also  that 
some  proof  was  made,  which  had  at  least  a  tendency  to  establish  the  mate- 
rial allegations  In  issue. 

To  that  extent  it  is  the  du(y  of  the  supreme  court  to  look  into  the  return. 
And  if,  on  such  exaaiiaation,  it  appears  that  the  court  had  no  Jurisdiction 
of  the  subject  matter,  or  that  there  was  no  evidence  legally  tending  to  es- 
tablish the  main  facts  which  could  alone  authorize  the  Judgment  in  either 
case,  the  supreme  court  wiU  set  the  Judgment  aside. 

In  such  cases  the  supreme  court  does  not  deliberate  upon  the  weight  and  Just 
force  of  evidence,  but  determines  merely  whether  there  is  any  evidence 
whatever. 

In  regard  to  all  matters  pertaining  to  the  jurisdiction  of  the  court  below,  to 
entertain  the  proceeding,  or  to  render  the  judgment  or  order  brought  up 
by  the  writ,  the  return  is  open  to  scrutiny,  and  the  decision  to  correction. 

An  order  of  filiation,  in  a  case  of  bastardy,  cannot  be  made  upon  mere  hear- 
say evidence,  of  the  contbiued  absence  of  the  husband  of  the  mother,  from 
the  state. 

Certiorari  to  the  court  of  sessions  of  Wayne  county,  to 
t^rtify  their  proceedings,  &c.  upon  an  appeal  from  an  order  of 
filiation  made  by  two  justices  in  a  case  of  alleged  bastardy.  The 
return  of  the  sessions  embraoed  all  the  proceedings  and  all  the 
eyidence  taken  by  them  on  the  hearing  of  tlie  appeal.  The  fkcts 
Beoessary  to  raise  the  questions  of  law  involved  by  the  decision 
in  the  court  below,  which  it  was  proposed  to  review,  all  appeared 
by  the  return,  and  are  briefly  these :  On  the  trial  of  the  appeal 
at  the  sessions,  March  6th,  1852,  the  counsel  for  the  overseers 
called  Mary  Ann  HoUenback,  the  mother  of  the  alleged  bastard, 
and  offered  her  as  a  witness  to  testify  generally  in  the  cause. 
Whereupon  the  relator's  counsel  demanded  that  she  should  be 
fiwt  sworn  upon  her  voir  dire,  to  answer  such  questions  as 
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should  be  put  to  her  touching  her  competency  as  a  witness ;  and 
offered  to  prove  by  her  on  her  voir  dire,  that  for  more  than  a 
year  previous  to  the  birth  of  the  child,  she  had  been  and  still 
continued  to  be  a  married  woman ;  and  that  her  husband  was 
still  living ;  and  insisted  that  a  married  woman  was  not  a-com- 
potent  witness  to  prove  the  bastardy  of  her  child,  begotten  and 
bom  during  the  lifetime  of  the  husband.  This  demand  and  of- 
fer were  overruled  by  the  court,  and  the  witness  was  thereupon 
sworn  in  chief;  and,  under  objection,  testified  to  an  act  of  illicit 
intercourse  with  the  relator ;  to  the  consequent  conception ;  to 
the  birth  of  the  child,  on  the  14th  day  of  September,  1851,  in 
the  tbwn  of  Ontario,  and  that  the  relator  was  its  father.  Upon 
her  cross-examination,  she  testified,  amongst  other  things,  that 
before  her  connection  with  the  relator,  she  was  married  to  one 
Milo  HoUenback ;  who  was  still  living  at  the  birth  of  the  alleged 
bastard  child.  Upon  her  redirect  examination,  the  counsel 
for  the  overseers  asked  the  question.  How  long  have  you  been 
absent  from  your  husband?  This  question  was  objected  to  by 
the  counsel  for  the  relator ;  the  court  overruled  the  objection, 
and  the  witness  answered,  "  Three  years  last  November."  The 
counsel  for  the  overseers  then  asked,  How  long  since  you  saw 
him  ?  This  question  was  also  objected  to  by  the  relator ;  the 
court  overruled  the  objection,  and  the  witness  answered,  "  The 
last  time,  was  two  years  ago  last  August."  She  was  then  asked, 
Has  he  had  access  to  your  person  within  the  three  years  last 
November?  This  question  was  also  objected  to  by  the  relator's 
counsel ;  the  court  overruled  the  objection,  and  the  witness  an* 
swered,  '^  He  has  not."  She  then  added  as  follows :  ''  He  has 
been  in  Michigan.  I  know  nothing  about  his  being  in  Michigan, 
except  hearsay.  I  last  saw  him,  two  year's  ago  last  August^  at 
my  father's.  I  have  not  seen  him  since  then."  She  also  testi- 
fied, ''  I  have  not  known  of  my  husband  being  in  the  town  of 
Ontario,  since  the  time  I  saw  him  at  my  father's,  two  years  ago 
last  August.  I  do  not  know  of  my  husband  being  in  this  state 
since  I  saw  him  at  my  father's."  Upon  a  cross-examination  on 
this  point,  by  the  relator's  counsel,  she  said, ''  I  heard  my  hus- 
band was  in  Walworth,  after  I  saw  him  at  father's.    I  donH 
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reeollect  stating  to  the  magistrates  that  it  was  as  late  as  Octo- 
ber that  I  heard  of  his  being  in  Walworth.  I  was  not  oat  of 
the  town  of  Ontario,  from  the  14th  day  of  December  till  the 
birth  of  my  child.  I  heard  nothing  of  my  husband  being  in 
Walwoapth,  while  I  was  at  Marion."  All  the  testimony  of  this 
witness,  on  the  subject  of  the  legitimacy  of  the  child,  and  the 
non-access  of  her  husband,  was  objected  to  by  the  relator's  coun- 
sel, and  the  objection  was  overruled.  This  was  all  the  testi- 
mony that  was  given,  relating  to  the  absence  of  the  husband 
from  the  state,  during  the  year  next  preceding  the  birth  of  the 
child,  or  to  the  non-access  of  the  husband.  The  relator  was  con- 
victed by  the  sessions ;  and  the  court  thereupon  made  the  usual 
order  of  filiation,,  now  sought  to  be  set  aside  and  vacated. 

T.  Hastings^  for  the  relator.  I.  When  the  mother  of  an  al- 
leged bastard  is  a  married  woman,  proof  of  sexual  intercourse 
with  a  person  other  than  her  husband,  within  the  proper  time  of 
gestation,  and  proof  of  non-access  by  the  husband  during  the 
same  period,  is  not  sufficient,  under  the  laws  of  this  state,  to 
bastardize  such  issue.  A  child,  begotten  under  such  circum- 
stances, may,  under  the  laws  ofdescenty  be  illegitimate;  but 
unless  the  husband  of  its  mother  "  has  continued  absent  from 
the  state  for  one  whole  year  previous  to  its  birth,  separate  from 
its  mother,  and  leaving  her  during  that  time  continuing  and  re- 
siding in  this  state,"  such  child,  no  matter  by  whom  begotten, 
is  not  a  bastard.  (1  R.  S.  822,  Bd  ed.)  It  is  necessary  to 
show  that  the  husband  of  its  mother  contitmed  absent  from  the 
state  for  one  whole  year  previous  to  its  birth ;  that  he  left  the 
mother,  continuing  and  residing  in  this  state,  for  the  whole  of 
the  same  period,  separate  from  the  husband ;  or,  that  its  mother 
and  her  husband  were  living  separately  under  a  decree  of  sepa- 
ration pronounced  by  competent  authority.  In  the  present 
case,  there  is  no  evidence  that  the  husband  continued  absent 
fromthe  state  for  one  whole  year  previous  to  the  birth;  or  that 
the- mother  and  her  husband  were  living  separate  and  apart  un- 
der a  decree  pronounced  by  competent  authority.    The  court, 
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therefore,  erred  in  deciding  that  the  child  was  a  bastard,  and  in 
afSrming  the  order  of  the  justices. 

11.  If  the  court  should  be  of  opinion  that  the  relator's  first 
point  is  not  well  taken,  and  that  want  of  access  on  the  part  of 
the  husband,  connected  with  proof  of  the  fact  of  sexual  inter- 
course by  the  mother  with  another  person  at  about  the  time  of 
the  conception,  is  necessary  to  bastardize  the  child,  it  is  then  in- 
sisted that  the  mother,  being  a  married  woman,  is  not  a  compe- 
tent witness  to  bastardize  her  o£fspring.  {See  1  R.  S.  826,  §  20, 
3d  ed. ;  1  Greenl,  §  846,  and  authorities  there  cited.)  The  doc- 
trine laid  down  by  Greenleaf,  §  345,  that  the  mother,  under  such 
circumstances,  is  incompetent  to  prove  the  non-access  of  the  hus- 
band, is  quoted  by  Bronson,  J.  in  Ratcliff  v.  Wales,  (1  Hill, 
63,  65.)  The  rule  undoubtedly  is,  that  a  married  woman  cannot, 
as  a  witness,  bastardize  her  offspring.  It  is  against  public  pol- 
icy, and  would  tend  to  the  dissolution  of  marriages,  and  break 
up  the  peace  of  families.  The  yery  idea  is  unnatural.  The 
statute  only  provides  that  after  the  bastardy  is  established,  she 
may  designate  the  father,  ea:  necessitate;  and  such  was  the 
common  law.  The  court,  therefore,  erred  in  a  matter  of  law, 
when  it  overruled  the  application  to  put  her  upon  her  voir  dire 
to  prove  the  marriage.  The  court  also  erred  in  allowing  her  to 
testify  to  adulterous  intercourse  with  the  relator,  before  proof  of 
bastardy ;  and  in  allowing  her  to  testify  either  upon  the  ques- 
tion of  the  husband's  absence  from  the  state,  or  upon  the  question 
of  access. 

in.  But  it  may  be  sud  that  this  being  a  common  law  certio- 
rari, the  court  below  should  not  have  returned  the  evidence ; 
and  that  this  court  cannot  look  into  the  evidence  returned,  or 
into  the  rulings  of  the  court.  Such  is  not  the  law.  The  evi- 
dence is  properly  here,  and  this  Courtis  bound  to  look  into  the 
tolings  of  the  court  below  as  to  the  competency  or  admissibility 
of  the  evidence,  and  as  to  its  sufficiency,  as  questions  of  law. 
In  the  case  of  Sweet  v.  The  Overseers  of  Clviton,{i  John.  23,) 
Judge  Thompson  says :  "  If  the  sessions  do  not  return  to  the 
certiorari  all  the  facts  which  were  before  them,  and  which  are 
necessary  to  appear  in  order  to  judge  of  the  law  applicable  to 
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the  case,  the  practice  I  apprehend  to  be  for  this  court  to  order 
the  sessions  to  return  such  facts."  He  cites  as  authoritiy  1  Term^ 
Rep.  775 ;  Burr.  S.  C.  697.  The  same  principle  is  recognized 
in  the  Overseers  of  Brookkaven  v.  Overseers  of  ^outkold^  (2 
Coweuj  576.)  In  all  summary  convictions  upon  penal  statutes, 
the  return  must  state  the  evidence. .  {Per  Cowen,  J.,  20  Wend* 
103.)  These  cases  certainly  imply,  if  they  do  not  decide,  the 
doctrine  now  contended  for.  But  the  case  in  7  Wend.  359, 
shows  that  this  court  do,  in  bastardy  cases  as  w«ll  bs  in  some 
other,  look  into  the  evidence,  and  correct  the  rulings  of  the  court 
below.  The  bastardy  was  not  proved  in  the  court  below  by 
competent  evidence.  The  conviction  and  order  should,  there* 
fore,  be  reversed,  upon  the  ground  that  the  sessions,  without 
such  proof,  had  no  jurisdiction  to  make  the  order.  The  case  of 
Thayer  v.  Overseers  of  Hamilton^  (5  Hilly  443,)  virtually  re- 
cognizes this  principle.  The  court,  in  that  case,  reviewed  a  de« 
cision  upon  a  plea  in  bar.  How  does  the  principle  of  that  case 
differ  from  the  present  one  ?  If  this  be  not  law,  then  the  present 
case  is  remediless. 

W.  F,  Aldrich,  for  the  defendants.  I.  This  being  a  common 
law  certiorari,  the  court  below  should  not  have  returned  the  evi-^ 
dence.  This  court  will  examine  the  return  no  further  than  to 
ascertain  if  the  inferior  tribunal  has  kept  within  the  limits  of  its 
jurisdiction.  (2  HUl,  9.  Id.  14,  and  cases  there  cited.)  The 
admission  of  improper  evidence,  or  rejection  of  proper  evidence  by 
the  court  below,  cannot  be  made  the  ground  of  disturbing  the  pro^ 
ceedings.  (7  How.  Pr.  Rep.  156.)  II.  There  was  some  evidence 
that  the  husband  of  the  mother  of  the  alleged  bastard  had  con- 
tinued absent  firom  the  state  for  one  whole  year  previous  to  its 
birth,  separate  from  its  motiier,  and  leaving  her.  during  that 
time  continuing  and  residing  in  this  state ;  and  the  court  below 
having  passed  upon  this  question,  this  court  will  not  inquire  into 
the  sufficiency  of  that  evidence.  III.  The  mother  is  a  compe- 
tent witness  to  prove  the  non-access  of  her  husband  and  the 
bastardy  of  h^  child.  The  statute  provides  that  the  mother 
shall  be  examined  on  oath  touching  the  father  of  the  child, 
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changing  the  old  English  rule  on  that  subject.    (1  &  &  8il^ 
dded.) 

By  the  Cowrt^  Johnson,  J. .  If  we  were  at  liberty  to  loA 
into  the  return,  for  the  purpose  of  reviewing  the  rulings  of  tke 
courts  on  questions  of  law,  and  correcting  errors  of  that  dune* 
ter,  there  can  be  no  doubt  that  the  order  and  determinatioii  of 
the  court  below  should  be  set  aside.    The  mother  of  the  tlkged 
bastard  was  a  married  woman,  whose  husband  was  living  at  die 
time  of  the  alleged  illicit  intercourse  and  the  birth  of  the  cluU. 
And  while  she  is,  from  the  necessity  of  the  case,  a  competent 
witness  to  prove  the  illicit  intercourse,  and  who  is  in  fact  the 
father  of  the  child,  she  is  not  competent  as  a  witness  to  estab- 
lish the  non-access  of  the  husband ;  nor  his  absence  firom  Ae 
state ;  nor  any  fact  which  may  be  proved  by  other  testiBODj* 
This  seems  to  be  the  well  settled  rule.    {2  Stark,  404.    PhSL 
Ev.  87.     Ghreenl.  §  845.     Cowm  ^  HilTs  NoteSy  158,  1555, 
and  cases  there  cited.)    Lord  Mansfield  held  that  it  was  a  mle 
founded  in  decency,  morality  and  policy,  that  parties  should  not 
be  permitted  to  say  after  marriage  that  they  had  no  connection; 
while  Lord  Hardwick  placed  the  incompetency  of  the  wife  on  the 
ground  of  the  interest  of  the  husband,  in  charging  another  with 
the  support  of  the  child.     The  only  evidence  in  the  court  ef  ses- 
sions, to  prove  the  non-access  or  absence  of  the  husband,  was 
that  of  the  mother,  who  was  objected  to  as  incompetent,  by  the 
relators,  to  prove  such  facts.   The  court  overruled  the  objection 
and  received  the  evidence.    In  this  the  court  clearly  erred. 

The  decisions  upon  the  question  how  far  this  court  wiU  look 
into  the  return,  to  review  and  correct  errors  of  this  description, 
when  the  court  below  were  acting  within  their  jurisdiction,  are 
somewhat  conflicting.  But  the  weight  of  authority  is  decidedly, 
as  I  think,  against  the  right  to  review  erroneous  decisions  in 
admitting  or  rejecting  evidence,  where  the  evidence  itself  is 
proper,  and  the  objection  lies  only  to  the  competency  of  the  wit- 
ness to  testify  in  the  cause  or  proceeding,  and  other  errors  of 
like  character.  The  exception  to  this  rule  seems  to  be  confined 
irxolusively  to  cases  where  the  common  law  certiorari  is  given 
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by  Btatnte,  and  the  coiirt  is  expressly  aathorized  to  correct  all 
errors  in  the  proceedings  and  judgment.  I  have  always  been  of 
the  opinion  that  the  rule  should  be  otherwise,  and  that  whenever 
the  return  showed  clearly  upon  its  face  that  a  conviction  or  judg- 
ment had  been:  obtained  by  evidence  inadmissible  by  the  well 
settled  roles  of  evidence,  this  court  should  have  the  power  to 
correct  it.  The  rules  of  evidence  should  be  uniform  in  all  courts, 
and  applied  alike  to  all  persons,  or  there  can  be  no  real  security 
for  person  or  property.  But  whatever  may  be  the  rule  in  this 
respect,  it.is.  clear,  I  apprehend,  that  it  is  proper  for  the  court 
below,  and  indeed  its  duty,  to  return  enough  of  the  proceedings 
before  them  to  show- that  they  had  jurisdiction  not  only  of  the 
subject  matter  of  the  inquiry,  and  of  the  person  proceeded 
against,  but  also  that  some  prodf  was  made,  which  had  at  least  a 
tendency  to  establish  the  material  allegations  in  issue.  The 
case  of  7%e  People  v.  Goodvnn,  (1  Selden,  568,)  is  directly  in 
point  To  this  extent  it  is  clearly  the  duty  of  this  court  to  look 
into  the  return.  If  on  such  examination  it  appears  that  the 
court  had  no  jurisdiction  of  the  subject  matter,  or  that  there  was 
no  evidence  legally  tending  to  establish  the  main  facts  which 
could  alone  authorize  the  judgment  in  either  case,  this  court  will 
set  the  judgment  aside. ,  In  such  cases  this  court  does  not  de- 
liberate upon  the  weight  and  just  force  of  evidence,  but  deter- 
mines merely  whether  there  is  any  evidence  whatever.  In 
regard  to  all  matters  pertaining  to  the  jurisdiction  of  the  court 
below  to  entertain  the  proceeding,  or  to  render  the  judgment  or 
order  brought  up  by  the  writ,  all  the  decisions  agree  that  the 
return  is  open  to  scrutiny,  and  the  decision  to  correction. 

In  the  present  case,  the  mother  of  the  alleged  bastard,  being 
a  married  woman  with  a  husband  living,  the  court  below  had  no 
power  or  authority  to  compel  any  person  other  than  the  mother 
or  the  husband,  to  support  such  child,  unless  it  was  made  to 
appear,  either  that  the  husband  of  its  rngther  had  continued 
absent  out  of  this  state  for  one  whole  year  previous  to  the  birth 
of  such  chil<} ;  absent  from  its  mother  and  leaving  her  during 
that  time  continuing  and  residing  within  this  state  ;  or  that  the 
jDOther  was  separated  from  her  husband  by  the  decree  of  a 
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competent  court.  In  no  other  case  could  the  child  be  regarded 
as  a  bastard  -within  the  meaning,  or  for  any  of  the  purpoees 
of  the  act  under  which  the  proceeding  in  question  was  had. 
(1  R.  S,  641,  §  1.)  There  is  no  pretense  that  there  was  any 
decree  of  separation  in  this  case.  The  child,  therefore,  for  any 
of  the  purposes  of  this  proceeding,  was  not  a  bastard,  unless  it 
was  proved,  or  there  was  at  least  some  evidence  legally  tending 
to  show  that  the  husband  had  been  absent  from  the  state,  sep- 
arate from  the  mother,  for  one  whole  year  previous  to  the  birth ; 
she  in  the  mean  time  continuing  and  residing  in  this  state. 
Unless  these  facts  were  established,  the  court  of  sessions  had 
no  power  or  authority  to  confirm  the  order  of  the  justices,  no 
matter  who,  in  point  of  fact,  was  the  father. 

On  the  hearing  of  the  appeal,  the  party  in  -whose  favor  the 
order  is  made  is  required  to  substantiate  it  by  evidence,  or  the 
court  of  sessions  must  reverse  it.  (1  R.  S.  647,  §  28.)  The 
only  evidence  before  the  court  of  sessions,  as  appears  expressly 
by  the  return — conceding  the  competency  of  the  mother — ^bearing 
upon  the  husband's  absence  from  the  state,  was  the  statement 
of  the  mother  that  he  had  been  in  Michigan.  When,  how  long, 
or  in  what  part  of  the  state,  did  not  appear.  On  her  farther 
examination  she  admitted  that  she  knew  nothing  of  the  fact  ex* 
cept  from  hearsay.  She  also  testified  that  she  had  not  seen 
him  for  more  than  two  years  previous  to  the  birth  of  the  child, 
but  had  heard  of  his  being  in  Walworth,  Wayne  county,  in 
which  county  she  resided,  since  she  last  saw  him,  but  at  what 
particular  time  does  not  appear.  Now  is  there  here  any  proof, 
even  colorable,  that  the  husband  had  been  absent  from  the  state 
for  one  whole  year  previous  to  the  birth  of  the  child  ?  If  there 
is  any  testimony  at  all,  which  the  law  regards  as  evidence  to 
establish  a  fact,  that  the  husband  was  in  the  state  of  Michigan 
within  the  year  previous  to  the  birth,  then  the  fact  that  the 
mother  had  not  seen  him  for  two  years  might  raise  the  pre- 
sumption that  he  had  been  out  of  the  state  for  one  whole  year 
But  his  absence  at  all  from  the  state,  and  his  presence  in  Mich- 
igan,  rests  on  mere  hearsay.  It  was  a  fact  which  could  readily 
have  been  established  by  direct  and  positive  proof,  or  at  least  by 
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proof  of  some  search  and  inquiry  at  his  usual  place  of  residence 
*  here,  of  which  nothing  was  shown.  Under  such  circumstances, 
and  to  establish  such  a  fact,  can  mere  hearsay,  mere  Vague  ru- 
mors, springing,  for  aught  we  can  see  or  know,  from  the  conjec- 
ture or  fabrication  of  the  narrators,  be  regarded  as  evidence  ? 
It  seems  to  me  not.  All  the  books  upon  evidence  agree,  that 
hearsay,  with  certain  exceptions,' is  not  admissible  as  evidence. 
In  Mima  Queen  v.  Hepburn,  (7  Cranch,  290,)  Chief  Justice 
Marshall  said  that  '^  it  is  in  its  own  nature  inadmissible ;"  and 
he  adds  that  the  sole  ground  of  its  exclusion  is  not  the  suppo- 
sition that  some  better  evidence  might  be  adduced  in  the  particu- 
lar case;  but  that  ''its  intrinsic  weakness,  its  incompetency 
to  satisfy  the  mind  of  tl\.e  existence  of  the  fact,  the  frauds 
which  might  be  practiced  under  its  cover,  combine  to  support 
the  rule  that  hearsay  evidence  is  totally  inadmissible."  But 
suppose  it  is  admitted,  and  the  common  law  certiorari  does  not 
reach  the  error  of  receiving  it,  what  does  it  tend  to  establish  ? 
Does  it  prove  or  tend  to  prove,  legally,  the  existence  of  any  fact 
sufiScient  to  sustain  the  jurisdiction  and  the  judgment  of  the 
court  ?  I  am  clearly  of  the  opinion  that  all  which  evidence  of* 
mere  hearsay  or  belief  can  legitimately  tend  to  establish,  in  its 
very  essence  and  nature,  is  that  the  witness  heard  the  state- 
ment, or  believed  the  fact  to  exist,  and  does  not  at  all  tend  to 
establish  the  existence  of  the  fact,  and  is  therefore  no  evidence 
on  which  any  judgment  can  be  predicated  or  upheld. 

It  has  been  repeatedly  held  by  our  courts  in  cases  where  cer- 
tain facts  were  necessary  to  be  proved  to  the  satisfaction  of  a 
court  or  officer,  to  give  him  jurisdiction  to  act,  that  evidence  of 
information  and  belief  as  to  those  facts,  was  not  sufficient  to 
confer  the  authority.  That  mere  information  and  belief  were 
neither  facts  nor  circumstances  upon  which  the  court  or  officer 
coTjld  judicially  act,  {Loder  v.  Phelps,  13  \Vend.  46.  Smith 
V.  Luce,  14  Id.  237.  Ex  parte  Haynes,  18  Id.  611.  Matter 
of  Faulkner,  4  HiU,  601.) 

If  I  am  right  in  this,  there  was  an  entire  absence  of  proof  in 
regard  to  the  main  faot — the  continued  absence  of  the  husband 
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from  the  state — ^apon  which  alone  the  jurisdiction  of  the  jus- 
tices to  make,  and  of  the  court  of  sessions  to  confirm  the  order 
in  question  rested,  and  the  order  must  be  reversed  and  set  aside. 

[Oatuga  Qeneral  Term,  Jane  6, 1868.    Sdden,  T.  R.  Strong  and  Mlnson, 
Justices.] 


Havens,  receiver,  &c.  vs.  Healt. 

Where,  by  the  terms  of  a  deed  or  instrument  creating  a  trust,  the  trustee, 
after  the  death  of  the  grantor  and  the  payment  of  her  debts  and  funeral 
charges,  was  to  divide  the  residue  of  her  money  in  hand,  equally  among 
her  three  children  Joshua  M.,  John  and  Sophia,  but  was  to  keep  the  share 
of  Joshua  M.  in  trust,  for  his  benefit,  and  to  pay  it  to  him  in  smaU  sums 
for  the  support  of  himself  and  family,  or  otherwise,  as  the  trustee  should 
decide,  or  for  a  home  to  be  kept  in  trust  for  Joshua  M. ;  Hddj  that  Joshua 
M.  took  a  beneficial  interest  in  the  fdnd  itself,  and  not  merely  in  the  income ; 
and  that  such  interest  was  assignable  by  the  cestui  que  trusty  and  would  pass 
to  assignees  under  bankrupt  and  insolvent  acts,  and  was  liable  to  be  reached 
by  a  creditor's  blU. 

Case  agreed  upon  by  the  parties,  pursuant  to  section  872 
of  the  code  of  procedure.  Upon  proceeedings  supplementary  to 
execution  before  Hon.  George  Humphrey,  county  judge  of 
Cayuga  county,  in  favor  of  Joseph  Moore,  plaintiff,  against 
Joshua  M.  Bidlock,  defendant.  Dexter  E.  Havens  was  appointed 
'^  receiver  of  all  debts,  property,  equitable  interests,  rights  and 
things  in  action  of  said  Joshua  M.  Bidlock,  on  the  16th  day  of 
January,  1852.  The  supplementary  proceedings  were  Cf»m- 
menced  January  6th,  1850,  upon  judgments  rendered  September 
15,  1848,  for  $101,50,  upon  contract.  The  judgment  debtor, 
Joshua  M.  Bidlock,  was  a  man  of  family,  having  a  wife  and  six 
children ;,  and  a  very  intemperate  man,  and  had  no  property  ex- 
empt from  execution,  except  what  he  derived,  if  any,  from  Mary 
Bennett,  his  deceased  mother,  and  which  is  the  property  in 
question,  in  this  case,  and  was  specified  in  an  instrument,  of 
which  the  following  is  a  copy :  ^'  Enow  all  men  by  these  pres- 
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ents,  that  whereas  J.  M.  Healy,  of  the  town  of  Sennett,  has  in  his 
possession  my  money  in  trnst,  as  agent,  to  loan  and  pay  over  to  me 
when  called  for.  Now,  therefore,  this  is  to  certify,  that,  provided 
I  do  not  call  for  my  money  in  my  lifetime,  I  hereby  grant  and^ 
convey,  in  trust,  the  same  to  the  said  Healy,  for  the  purposes 
hereinafter  contained,  and  first  to  pay  my  funeral  charges,  and 
all  just  claims  against  me,  and  second  to  divide  the  remainder 
equally  among  my  three  children,  Joshua  M.,  John  and  Sophia, 
except  as  hereinafter  noticed ;  and  in  case  either  child  should 
die  before  such  distribution,  to  such  child  or  children,  as  the 
case  may  be ;  the  exception  alluded  to  as  above,  is  with  regard 
to  the  share  belonging  to  my  son  Joshua,  which  share  I  hereby 
authorize  said  Healy  to  keep  in  trust,  for  the  benefit  of  my  son 
Joshua,  and  to  be  paid  to  him  in  small  sums,  for  the  support  of 
himself  and  family,  or  otherwise,  as  said  Healy  shall  decide,  or 
for  a  home  to  be  kept  in  trust  for  said  Joshua.  And  further,  I 
hereby  grant  and  convey  in  trust  to  said  Realy,  all  my  personal 
property  in  my  dwelling  house,  that  I  now  occupy  in  Sennett, 
or  otherwise,  to  be  taken  possession  of  at  my  decease,  and  to  be 
divided  as  above,  equally  among  my  children.  Given  under  my 
hand  and  seal,  this  29th  day  of  August,  1851. 

her 

Ma&y  X  Bennett."  [l.  s.] 

mark. 

In  presence  of  Charles  C.  Adams. 

On  the  back  of  said  writing,  was  indorsed  the  following,  viz. : 
*'  We,  the  heirs  of  Mary  Bennett,  within  named,  hereby  agree 
to  abide  by  the  conditions  of  the  within  instrument,  and  consent 
that  the  said  John  M.  Healy  shall  execute  the  same  as  therein 
specified  and  directed.    Witness  our  hands  and  seals. 

Joshua  M.  Bidlock.  [l.  8.] 
John  Bidlock.  [l.  a.]" 

John  M.  Healy,  the  defendant,  was  present  when  the  above 
written  instrument  was  executed,  and  the  same  was  then  de- 
livered to  said  Healy,  who  accepted  and  entered  upon  the  trust 
Mary  Bennett  died  about  the  middle  of  December,  1851,  with- 
out having  called  for  her  money  in  her  lifetime,  and  leaving  from 
five  hundred  ta  seven  hundred  dollars  worth  of  personal  property 
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in  the  ha,nd^  of  the  defendant  Healy,  under  said  Hunting,  without 
having  made  any  will,  and  leaving  her  three  children,  Joghoa 
M.,  John  and  Sophia,  her  only  heirs  at  law  surviving.  The 
receiver  claimed  the  one-third  of  the  property  mentioned  in  sud 
lyriting,  being  Joshua  M.'s  portion  thereof,  for  the  benefit  of 
his  judgment  creditors,  which  right  the  defendant  denied,  and 
claimed  to  hold  the  same  as  trustee  under  said  writing,  and 
claimed,  in  any  event,  his  costs  and  expenses  of  the  trust  and 
of  these  proceedings,  out  of  the  same. 

/.  Porter,  for  the  plaintiff.  L  The  trust  created  by  Mary 
Sennett,  by  the  instrument  in  vnriting  set  forth  in  the  case,  in 
favor  of  Joshua  M.  Bidlock,  as  to  that  portion  of  the  fund  di- 
rected to  be  held  and  paid  by  the  defendant  for  the  support  of 
him  and  his  faptily,  is  void ;  because  the  trust  would  not  neces- 
sarily cqase,  and  the  fund  vest  absolutely,  at  the  termination  of 
not  more  than  two  lives  in  being  at  the  date  of  said  instrument 
(1  JR.  &  778,  §§  1,  2;  p.  723,  §§  14,  15.  Bopntan  v.  Hayt, 
1  Dmio,  53-  BawUy  v.  James,  16  Wend.  61, 120,  121, 171, 
172.  4  Kent's  Com.  283.  9  Barb.  346.)  The  instrument  is 
not  a  will,  and  of  course  the  two  lives  must  be  in  being  at  its 
date.  There  is  no  reference  in  the  instrument  to  any  lives,  except 
by  implication  to  the  termination  of  her  own  life,  when  she 
speaks  of  the  trustees  paying  her  personal  charges,  and  after 
th%t,  dividing  the  remainder.  The  trust  is  "for  the  benefit  of 
njy.  ^on^  Joshua,  and  to.  be  paid  to  him  in  small  sums  for  the 
support  of  himself  and  family."  The  trust,  to  be  valid,  mnst 
terminate  with  two.  lives  in  being,  and  the  two  lives  must  be 
designated  by  the  donor,  and  he  must  give  express  directions 
for  the  termination  of  the  truBt  There  are  no  such  directions 
in  thi3  instrument,  for  the  vesting  of  the  absolute  ownership  of 
the  propexjty,  If  we  assume  that  her  life  and  that  of  her  son 
Josbi^a  ajre  the  two  lives  to  be  taken,  still  there  is  a  want  of 
all  directions  as  to  ti^e  time  when  the  absolute  ownership  shall. 
CQ^mencQ* 

I^i.  The  donor.has  not  defined  the  time,  or  times,  at  which  the. 
tx:ast  fii^  sha^l  bi^  pi^id:  tp  the  doners,  nor.  the.  amount  to  be.paidi 
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tliem  at  any  time ;  nor  has  he  specified  who  are,  or  shall  be  the 
donees ;  hnt  instead  of  so  doing,  he  his  left  all  to  the  discretion 
of  the  trustee ;  and  therefore  the  trust  is  void.  The  language 
of  the  trust  is,  "  for  the  support  of  himself  (that  is^  Joshua,)  and 
family,'  or  otherwise  as  said  Hedly  shall  desire;  or  for  a  home, 
to  be  kept  in  trust  fot  said  Joshua."  In-  addition  to  there  be- 
ing no  limitation  as  to  lives,  it  is  given  for  the  support  of  Joshua, 
his  wifb  and  six  children,  unless  the  trustee  shall  otherwise  desire ; 
if  so,  then  to  be  bestowed  at  his  discretion.  If  the  words  "  or 
otherwise"  stall  be  deemed  to  apply  to  the  amount  to  be  paid  at 
attiy  one  time  for  the  support  of  the  family ;  still  the  trust  is  void, 
For  the  reason  that  the  donor  has  not  expressly  designated  the 
persons  6t  objects  of  his  gift;,  and  when  the  trust  shall  cease. 

ni.  The  trust  deed  authorizes  the  trustee  to  pay  out  from 
time  to  time,  the  principal  of  the  fund,  for  the  support  of  Bid- 
loci  and  family ;  it  is  therefore  void.  (1  R,  S.  778,  §  2  ;  728, 
5*55,  sub.  3.) 

S.  A.  Goodwin,  for  the  defendant.  I.  The  receiver  in 
this  case  acquired  no  title  to  the  property  in  the  hands  of 
Healy,  the  trustee.  (1.)  The  trust  is  legal  and  valid.  The  re- 
vised statutes  have  not  attempted  to  define  the  objects  for 
which  express  trusts  of  personal  estate  may  be  created ;  they 
may  therefore  be  created  for  any  purpose  which  is  not  illegal. 
In  all  other  respects,  however,  except  as  to  the  mere  vesting^ 
ef  the  legal  title  to  the  property  in  the  trustee,  instead  of  the 
cestuis  ^ue  trust,  the  conveyance  or  bequest  of  personal  estate 
must  be  governed  by  the  same  rules  which  are  applicable  to  a 
grant  or  devise  of  a  similar  interest  in  lands  or  real  property. 
{Gott  V.  Cdok,  7  Paige,  524,  534;  affirmed,  24  Wend.  641. 
Depeyster  v.  Clendining,  8  Paige,  805.)  (2.)  The  well  settled 
construction  of  the  revised  statutes,  and  legal  analogies  as 
adopted  by  the  old  court  of  chancery,  authorize  such  a  trust  as 
ii^  here  created  in  pe^onal  piroperty  and  the  income  thereof 
imcKenabie  by  the  cestuis  qiie  trust  and  not  liJEible  to  be  reached 
by  creditoris,  tipon  a  creditor's  bill.  {Hdllett  v.  Thompson,  6 
P&^e,  58ft     l^fOw  V.   Cldidi,  tl  Id.  186.     J^ryan  v. 
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Knickerhacker,  1  Barb.  Ch.  R.  409.  1  iJ.  5'.  729,.  §§  57,  68. 
Id.  773,  §§  2,  4.  /d.  723,  §  10.)  (3.)  The  trust  deed  must  be 
entirely  defeated,  by  the  plaintiff's  construction.  It  directs 
the  estate  to  be  paid  out  in  small  sums  for  the  support  of  Bid- 
lock  and  family,  and  in  such  manner  as  the  trustee  shall  decide, 
leaving  that  matter .  entirely  in  the  discretion  of  the  trustee. 
There  was,  therefore,  by  the  terms,  no  vested  interest  in  Bid- 
lock  in  any  given  sum,  but  the  famUtf,  a  wife  and  six  children 
had  an  equal  interest  in  the  grantor's  bounty.  There  ^as 
nothing  which  Bidlock  could  sell  or  assign  to  another,  and  con- 
sequently nothing  which  a  creditor  could  reach.  (2  R.  S.  174, 
§  88.  Cases  under  sub.  2.)  (4.)  The  trust  in  this  case  proceeded 
from  a  third  person  and  not  from  the  judgment  debtor.  In 
such  case  the  transaction  is  not  .only  outside  of  the  statute  of 
frauds,  (2  R.  S.  135,)  but  it  is  within  the  exception  of  the 
statute  in  regard  to  creditors'  bills.  {Id.  174,  §  38.)  The 
code  of  procedure  has  not  changed  the  rights  of  the  parties  in 
this  respect ;  and  the  property  here  being  necessary  for  the 
support  and  maintenance  of  the  cestuis  que  trust,  is  not  subject 
to  the  claim  of  Joshua  Bidlock's  creditors.  {Id.  174,  i  88. 
1  Id.  729,  §§  57,  63.  See  cases  under  §§  1,  2.  Code,  §J  298, 
544.)  II.  If  the  trust  deed  from  Mrs.  Bennett  should  for  any 
reason  be  deemed  invalid,  no  title  could  vest  in  Bidlock  as  heir, 
because  the  property  in  such  case  vests  only  in  the  executor  or 
administrator.  (  WUliams  on  Executors,  449.  Dayton^s  Law 
of  Surrogates,  68.  2  R.  S.  82,  i  6.)  III.  The  trustee  is 
entitled  to  his  costs,  &c.  out  of  the  fund.  (2  Barb.  Ch.  Prac 
328,  and  cases  cited.) 

By  the  Court,  Johnson,  J.  I  think  it  is  clear  that  Joshua 
M.  Bidlock  was  the  substantial  owner  of  the  trust  fund  in  th« 
hands  of  the  defendant. 

By  the  terms  of  the  deed  or  instrument  by  which  the  trusty 
such  as  it  was,  was  created,  the  defendant,  after  the  death  of 
Mrs.  Bennett,  and  the  payment  of  her  debts  and  fHneral  ofaar- 
gos,  was  to  divide  the  residue  of  her  money,  in  his  hands, 
equally  among  her  three  children,  Joshw  M.,  John  and  So- 
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phia,  but  was  to  keep  the  share  of  Joshua  M.  in  trust,  for 
his  benefit,  and  to  pay  it  to  him  in  small  sums,  for  the  support 
of  himself  and  family  or  otherwise,  as  the  defendant  should  de- 
cide, or  for  a  home  to  be  kept  in  trust  for  him,  the  said  Joshua. 

There  is  no  question  here  of  the  suspension  of  the  ownership 
of  the  fund  for  any  particular  period  by  way  of  limitation  or 
condition,  as  it  is  perfectly  obvious  that  the  design  of  the  per- 
son creating  the  trust  was  that  the  fund  itself  should  all  be 
paid  to  the  cestui  que  trust  or  for  his  benefit  during  his  life. 
It  has  no  analogy  to  a  case  where  a  fund  is  created,  and  the 
income  of  the  fund  only  is  to  be  paid  by  the  trustee  to  the  ces- 
tui que  trusty  the  ownership  of  the  fund  in  the  meantime  being 
suspended. 

In  such  case  the  beneficial  interest  of  the  cestui  que  trust  is 
in  the  income,  and  not  in  the  fund,  and  he  has  no  power  to 
alienate  or  charge  the  fund.  But  here  the  beneficial  interest  is 
in  the  fund  itself,  and  the  only  limitation  upon  the  right  of  the 
cestui  que  trust  is  the  discretion  of  the  trustee  as  to  the  amount 
to  be  pud  from  time  to  time,  and  the  manner  of  expending  the 
fund  for  the  benefit  of  such  beneficiary. 

Such  an  interest  has  always  been  held  to  be  assignable  by 
the  cestui  que  trusty  and  to  pass  to  assignees  under  bankrupt 
and  insolvent  acts,  and  liable  to  be  reached  by  a  creditor's  bill. 
{Bryan  v.  KnuJcerhadcer^  1  Barb.  Ch.  409.  Degraw  v. 
Ctaswi,  11  Paige,  136.  HaOet  v.  Thwrvpsm,  5  Id.  588.) 
The  cases  of  Qreen  v.  Spicer,  (1  Russ.  ^  Myl.  895 ;)  Piercy 
V.  Roberts,  (1  MyL  4*  K.  4 ;)  and  SnowderiY.  Dales,  (6  Sim. 
524,)  have  been  repeatedly  sanctioned  by  our  courts  as  con- 
taining the  true  rule,  and  are  decisive  of  this  case. 
.  The  incidents  of  property  are  inseparable  from  the  beneficial 
interest  of  the  cestui  que  trust  in  the  fund  in  the  plaintiff's 
hands,  and  the  fund  must  be  held  to  have  passed  to  the  plain- 
tiff upon  his  appointment  as  receiver  of  the  property  and  cred- 
its of  Joshua  M.  Bidlock. 

The  provisions  of  the  revised  statutes  do  not  touch  this  case. 
The  defendant  must  therefore  be  decreed  to  pay  over  to  the 
I^ttntiff,  as  receiver,  the  fund  so  held  in  trust  by  him. 
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A  t^efenee  is  offdered,  to  Moertaid  tiie  amount  remainiiig 
in  bis  hands.  All  other  questions  reserved  till  the  coming  in 
of  the  report 

[Cayuga  General  Herm,  J'ane  6, 1668.  Sdden,  T,  R.  Strong  and  Mauffn, 
Justices.] 


RosWELL  WTc^wtRis  tod  TaMa&  his  wife,  appeUaniSj  vs* 
Chavncbt  Chapman  and  LucmDA  his  wife,  respondents. 

Male  relatives  of  a  person  dying  intestatei  who  reside  out  of  this  state/and  who 
are  under  the  age  of  twenty- one  years^  have  not  a  prior  right  to  letters  of 
administration,  over  adult  females  of  the  same  degree  of  kindred  residing 
in  this  state. 

This  was  an  applieation,  by  the  respondents,  for  letters  of  ad^ 
ministration  of  the  goods,  chattels. and  credits  of  Eunice  Tillot- 
son  deceased,  to  be  granted  to  the  said  Chauncey  Chapman,  in 
right  of  his  wife  Lucinda,  who  is  a  granddaughter  of  the  d^ 
ceased.  The  petition  set  forth  that  Daniel  Tillotson  and  Lucy 
Hickbk  were  children  of  the  deceased,  of  full  age,  and  also  that 
the  appellant  Tamar  Wickwire,  of  full  age,  wife  of  the  appellant 
Boswell  Wickwire,  was  a  daughter  of  the  deceased,  and  also  that 
Andrew  J.  Tillotson,  Annette  Tillotson  and  John  Dimon  and 
Isaac  Dimon  were  grandchildren  of  the  deceased,  under  the  age 
of  21  years,  residing  out  of  this  state,  and  having  no  general 
guardian ;  but  did  not  state  whether  such  minors  were  over  or 
under  the  age  of  14  years.  The  citation  was  directed  to  the 
above  named  persons,  who  were  of  full  age,  and  Warren  Diver, 
as  spedal  guardian  of  said  minors,  as  having  a  prior  right  to 
the  petitioners  to  administer  upon  said  estate.  On  filing  the 
petition  for  letters,  by  the  respondents,  an  order  was  entered  by 
the  surrogate  appointing  Warren  Diver  special  guardian  for  the 
minors,  Without  a  notice  being  served  on  them  or  their  parents, 
or  cfther  persons  witii  whom  they  resided,  of  an  intention  to  ap- 
ply for  the  sp^dtttent  of  ct  goardisn  M  them.    The  dtatioo 
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iK«fl  returnable  the  2&th  day  of  Jnne,  1852,  at  ^vvhick  time  the 
appellants  appeared  by  their  counsel,  to  show  caose  against 
granting  letters  to  the  respondent  Chaonoey  Chapman,  and  ob- 
jected that  the  papers  and  proceedings  on  the  part  of  Chapman 
as  set  fotthi  did  not  give  the  surrogate  jurisdiction  of  the  matter 
so  as  to  authorize  the  issuing  of  such  letters,  as  it  did  not  appear 
by  such  papers  and  proceedings  that  the  proper  persons  having 
a  prior  right  had  been  duly  served  with  a  citation  in  said  matter, 
and  asked  that  the  matter  might  be  postponed,  or  stand  over  till 
the  proper  person  having  a  prior  right  to  administer  should  be 
duly  served  with  a  citation ;  which  objections  were  overruled  by 
the  surrogate,  and  such  ruling  excepted  to  by  the  counsel  for  the 
appellants,  and  an  order  was  entered  by  the  surrogate  directing 
letters  of  administration  to  be  granted  to  said  Chauncey  Chap- 
man, in  right  of  his  wife ;  from  which  order  this  appeal  was 
brought  to  this  court. 

L.  Adarm^  for  the  appellants. 

/.  C.  Cochrane^  for  the  respondents* 

By  the  Court,  Johnson,  J.  It  is  insisted  by  the  counsel  for 
the  appellants,  that  the  administration  granted  to  the  respond- 
ent Chapman  is  invalid,  on  the  ground  that  others  having  a  right 
prior  to  his  wife  were  not  cited,  but  that  the  citation  was  issued 
to  their  guardian,  appointed  before  any  citation  was  issued. 

The  wife  of  Chapman  was  a  grandchild  to  the  intestate,  of  full 
age.  The  petition  shows  that  there  arethree  of  the.same  degree 
of  kindred,  residing  out  of  the  state,  who  are  males,  but  under 
the  age  of  twenty-one  years.  All  the  children  of  the  intestate 
were  duly  cited.  Had  these  males,  being  infaats,  a,  prior  right 
over  females  who  are  of  full  age  and  whose  husbands  are  enti- 
tled to  administration  in  their  right  ?  I  think  not.  The  statute 
(2  R.  S.  74,  $  27)  provides  that  if  any  of  the  persons  entitled 
are  minors,  administration  shall  be  granted  to  their  guardians. 
But  if  none  of  the  relatives  entitled^  or  the  guardians  of  saob  as 
are  minors,  will  accept,  creditors  may  apply  and  be  appointed ; 
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and  if  no  creditors  apply,  then  any  other  person  or  persons 
may  be  appointed  who  are  legally  competent. 

Section  32  excludes  persons  under  the  age  of  twenty-one  years 
from  the  right  to  letters,  absolutely.  But  section  88  provides, 
that  if  one  of  the  persons  who  would  be  otherwise  entitled  shall 
be  a  minor,  such  letters  shall  be  granted  to  his  guardian,  being 
in  all  respects  competent,  in  preference  to  creditors  or  other 
persons.  The  result  of  these  various  provisions  is  to  give 
the  guardians  of  infants  a  prior  right  over  creditors  of  the  estate 
and  other  persons  having  no  right  to  share  in  the  estate,  and  not 
over  any  of  the  relatives  mentioned  in  section  27,  whatever  may 
be  the  sex  or  degree  of  kindred  of  the  minor.  It  follows  that 
all  having  prior  right  were  duly  cited. 

I  do  not  think  the  objection  that  the  notice  was  not  published 
in  the  real  state  paper  was  well  taken.  The  proprietors  of  the 
paper  in  which  the  citation  was  published  were  acting  under  color 
of  an  appointment,  and  at  the  time  were  exercising  the  functions 
pertaining  to  the  official  character,  def<tcto,  and  that  is,  I  think, 
sufficient. 

The  decree  must  be  affirmed,  with  costs  of  the  appeal. 

[Catuga  General  Term,  June  6, 1868.  Selden,  T.  B.  Strong  and  Minton, 
Justiees.] 


ToRRT,  appellant,  vs.  Bowen  and  others,  respondents. 

The  declaralion  required  by  the  statnte  to  be  made  by  a  testator,  at  the  time 
of  subacrlbiog  his  will  in  the  presence  of  the  witnesses,  that  the  same  is  his 
last  will  and  testament,  need  not  be  in  the  exact  words  of  the  statute. 
Words  equivalent  in  import  and  signification,  or  acts  and  words  together, 
which  amount  to  a  clear  and  unequivocal  declaration  by  the  testator  of  his 
intention  to  execute  the  instrument,  as  his  last  will  and  testament,  are 
sufScient 

It  must  appear  by  the  proof  befbre  the  surrogate,  not  only  that  the  testator 
knew  that  the  instrument  he  was  subscribing  purported  to  be  his  will,  but 
that  he  intended  to  give  the  attesting  witnesses  to  understand,  also,  that  it 
was  his  last  will  and  twtoment,  and  that  he  was  subscribing,  or  had  sab- 
seribed,  it  m  such.  t 
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The  proTidon  of  the  statute,  reqairiDg  the  testator  to  declare  the  instm- 
ment  to  be  his  last  will  and  testament,  is  satisfied  if  it  appears  from  the 
testimony  that  the  subscribing  witnesses  knew  at  the  time  they  subscribed 
the  histniment,  from  communications  made  to  them  by  the  testator,  or 
other  persons  in  his  presence  and  acting  in  the  matter  for  him,  that  the 
instrument  was  the  testator's  last  will  and  testament,  and  was  executed  by 
him  as  such. 

Thus,  where  the  testator  requested  the  witnesses  to  see  him  write  his  name, 
and  they  looked  over  his  shoulder  and  saw  him  subscribe  the  instrument ; 
the  testator  pointing  with  his  finger  to  his  signature  and  seal,  and  declaring 
that  to  be  his  hand  and  seal,  for  the  uses  and  purposes  therein  written  or 
expressed ;  and  on  being  asked  by  a  person  present,  who  had  drawn  the 
will  at  the  testator's  request,  and  was  one  of  the  executors  named  therein, 
if  he  wished  the  witnesses  to  witness  the  instrument,  he  replied  that  he 
did ;  and  thereupon  such  person,  in  the  testator's  presence,  read  to  the  wit- 
nesses the  attestation  clause,  and  they  subscribed  the  instrument  as  wit- 
nesses ;  Held,  a  valid  execution  of  the  will. 

Appeal  from  a  decree  of  the  surrogate  of  the  county  of  Seneca. 
The  facts  of  the  case  sufficiently  appear  in  the  opinion  of  the  court. 

J.  R.  Richardson^  for  the  appellant. 
D.  Herrany  for  the  respondents. 

By  the  Court,  Johnson,  J.  The  surrogate  held  that  the 
proof,  before  him,  did  not  show  the  will  offered  for  probate  to 
have  been  executed  and  attested  in  the  manner  prescribed  by 
statute.  It  does  not  appear  from  the  decree  in  what  particular 
the  surrogate  held  the  execution  and  attestation  to  have  been 
defective.  It  is  claimed  here,  by  the  respondent's  counsel,  that 
it  was  not  properly  published  and  declared  by  the  testator  to  be 
his  last  will  and  testament,  at  the  time  of  making  his  subscrip- 
tion, in  the  presence  of  the  witnesses. 

It  is  agreed,  and  so  are  the  cases,  tliat  this  declaration  heed 
not  be  in  the  exact  words  of  the  statute ;  but  that  words  equiv- 
alent in  import  and  signification,  or  acts  and  words  together, 
which  amount  to  a  clear  and  unequivocal  declaration  by  the 
testator  of  his  intention  to  execute  the  instrument  as  his  last 
will  and  testament,  are  sufficient.  {Renuen,  v.  Brinckerhoff, 
26  Wend.  825.     Rutherford  v.   Rutherford,  1  Denio,  88. 
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WhUb}stk  V.  Paiierson,  10  J^arb.  608.)  It  mnst  appear  by  tke 
proof  before  the  surrogate,  not  only  that  the  testator  knew  that 
•the  instrament  he  was  subscribing  purported  to  be  his  will^  but 
that  he  intended  to  give  the  witnesses  attesting  to  understand, 
nido,  that  it  was  his  last  will  and  testament,  and  that  he  was 
subscribing,  or  had  subscribed,  it  as  such. 

Now  that  the  testator  in  the  present  case,  knew  the  instm- 
ment  he  was  subscribing  to  be  his  will,  cannot  be  doubted,  it 
seems  to  me,  for  a  moment.  The  will  was  drawn  by  Doctor 
Folwell,  at  the  request  of  the  testator,  the  same  day  it  was  exe- 
cuted and*  bears  date,  and  was  carefully  read  over  to  him  by 
Felwell.  The  testator  then  took  it  and  read  it  over  himself, 
and  requested  Folwell  to  sign  it  as  a  witness.  On  Folwell's 
declining  to  do  so,  on  the  ground  that  he  was  named  as  an  exec- 
utor, and  suggesting  to  the  testator  to  wait  till  evening,  when 
some  of  the  neighbors  would  be  in,  the  testator  expressed  the 
wish  that  it  should  be  executed  before  Folwell  left,  and  wished 
to  have  some  persons  sent  for  immediately,  to  come  and  sign  as 
witnesses.  One  of  the  subscribing  witnesses,  Bainbridge,  hap- 
pened to  come  to  the  house  during  this  conversation,  and  was 
immediately  sent  for  the  other  witness.  Van  Tuyl.  He  was 
requested  to  go  for  Van  Tuyl,  for  this  purpose,  eitheJr  by  the 
testator  or  by  Folwell,  in  his  presence.  Van  Tuyl  cam©  in  a 
short  time,  and  the  testator  proceeded  immediately  to  sign  the 
xiistrument ;  and  got  up  from  his  bed  and  walked  across  the 
room,  some  twenty  feet,  to  the  stand,  for  the  purpose.  He  then 
requested  the  witnesses  to  see  him  write  his  name,  and  they 
both  looked  over  his  shoulder  and  saw  him  subscribe  the  instru- 
yj^eltit.  He  then  p(nnted  with  his  finger  to  his  signature  and 
seal,  and  declared  that  to  be  his  hand  and  seal  for  the  uses  and 
purposes  thefelin  written  or  expressed.  He  was  then  asked  by 
Folwell  if  he  wished  these  two  persons  to  witness  the  instru- 
ment, and  he  replied  that  'he  did.  Folwell  then  asked  him  to 
explain  the  instrument  to  the  witnesses,  and  he  replied,  ^tfae 
inntmmekit  expMm  itself,"  and  stepped  away  from  the  table ; 
but  did  not  leiiVe  th^  room.  Folwell  then  took  the  wiH  aird 
Tifad  fo  tih(e  ^ittaMses,  us  he  testifesj  in  lin  auvKble  Void&^  Ae 
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jUtea^ng,  clause.  The  iritoesses  then,  ip  the  presence  of  tho 
testator,  subscribed  the  instrument  as  witnesses  ]  and  Folwell 
jblde^  it,  filed  it,  and  delivered  it  to  the  te^iator.  This  is  the 
substance  of  the  testimony  of  Folwell,  and  it  is  not  contradicted 
in  any  substantial  particular.  It  is  true  that  the  subscribing 
witness  Van  Tuyl,  testifies  that  he  does  not  recollect  whether 
Folwell  read  the  attesting  clause  or  not ;  but  he  admits  that  he 
pointed  it  out  to  him,  the  witness,  with  his  finger,  so  that  be, 
the  witness,  read  it,  or  enough  of  it  to  understand  that  it  was 
the  attesting  clause  usually  attached  to  wills.  He  says  the 
testator  did  not  say  expressly  that  the  instrument  was  his  will ; 
^d  the  word  will  was  not  mentioned  at  the  tii^e  the  instrument 
was  subscribed  by  the  testator,  or  the  witnesses,  unless  Folwell 
read  the  attesting  clause,  which  he  does  not  recollect.  But  he 
testifies  to  one  fret,  which  is  also  testified  to  by  Folwell,  that 
when  he  came  in,  Folwell  told  him,  in  the  presence  of  the  testa- 
tor, that  the  testator  was  opposed  to  long  wills,  and  he  had 
therefore  selected  a  short  form  from  the  book  for  him*  In  short, 
it  is  perfectly  apparent  from  the  testimony  of  this  wilaess  that 
he  knew  at  the  time  he  subscribed  the  instrument  as  a  wit* 
nes4,  from  communications  made  to  him  by  the  testator,  or 
others  in  his  presence,  and  acting  in  the  matter  for  him,  that 
the  instrument  was  the  testator's  last  will  an^  testament,  and 
was  executed  by  him  as  sueh. 

•  The  other  subscribing  witness,  Bainbridge,  was  only  sixteen 
years  of  age  and  had  never  sabs<aribed  any  sueh 'instrument  as 
a  witness,  before.  He  recollects  less  of  what  took  plfvee  than 
Van  Tuyl,  but  does  not  conteadict  Folwell  in  any  thing,  or  Van 
TuyL  He  does  not  remember  Folwell  reading  the  attestation 
clause,  or  even  pointing  it  out.  He  thinks  FolweU  requested 
him  to  stand  by  and  -see  the  testat(»r  sign,  but  does  not  recollect 
^ho  asked  him  to  subscribe  as  a  witness.  The  substance  of  what 
he  recollects  is,  that  he  saw  the  testaitor  subscribe  the  instru- 
ment ijmd  was  requested  to  look  on  and  see  it  done ;  that  he  saw 
y^  Tuyl  subscribe ;  that  be  subscribed  himself,  and  hewrd  the 
^tator  B^j  it  was  ''  for  the  purposes  herein  contained." 
.  T|ie  yant  qf  raooUectipB,  or  wjsn  «f  a*.  fuU  apid  pertet  «^ 
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derstanding,  in  a  subscribing  witness,  can  never  operate  to 
defeat  a  will,  where  the  statute  has  been  substantially  com- 
plied with  by  the  testator.  The  question  is,  what  did  the  tes- 
tator say  and  do  on  the  occasion,  and  not  whether  the  witnesses 
entirely  comprehended  at  the  time  every  minute  particular,  or 
now  accurately  recollects  all  that  took  place.  If  enough  was 
done  to  inform  them  substantially,  that  is  sufficient,  where  it  is 
apparent  that  the  testator  himself  acted  understandingly.  Nor 
is  it  necessary  that  the  testator  should  make  every  declaration, 
and  do  every  act  himself.  If  others  speak  and  act  for  him,  in 
his  presence  and  with  his  assent,  in  such  a  manner  that  the 
court  can  see  that  the  testator  sanctioned  or  adopted  such  acts 
and  declarations  as  his,  that  is  enough,  provided  they  come  up 
fully  to  the  requisitions  of  the  statute.  Now  suppose  in  this 
case  the  testator,  after  signing,  himself,  and  requesting  the  wit- 
nesses to  sign  the  instrument  as  witnesses,  and  declaring  that 
that  was  his  hand  and  seal,  for  the  uses  and  purposes  therein 
mentioned,  and  saying  that  the  instrument  explained  itself,  as 
is  clearly  proved,  had,  in  addition,  read  to  the  subscribing  wit- 
nesses the  attesting  clause,  or  pointed  it  out  to  them  and  saw 
them  read  it,  could  any  one  doubt  that  that  would  have  been  a 
sufficient  declaration  and  publication  of  the  instrument  as  a  will? 
In  Remsen  v.  Brinkerhoof,  it  is  said  by  Verplanck,  senator, 
that  if  the  testatrix  had  shown  the  attestation  clause  '^  to  the 
witnesses  or  had  it  read  by  another  person, -and  assented  to  it, 
that  would  have  been  a  declaration  making  known  her  will  to 
the  witnesses.''  And  it  was  precisely  because  nothing  of  the 
kinil  was  done,  nothing  to  indicate  to  the  subscribing  witnesses 
that  the  testatrix  knew  what  instrument  she  was  signing,  that 
the  will  was  held  invalid  in  that  case.  The  same  rule  in  sub* 
stance  was  laid  down  by  the  chief  justice,  in  bis  opinion  in  that 
case,  and  by  the  chancellor  in  Chaffee  v.  Baptist  MisaUmary 
Convention^  (10  Paige^  85.)  This,  case  is  clearly  distinguish- 
able from  each  of  the  cases  cited  and  relied  upon  by  the  reBpond* 
ents'  counsel.  Here  the  attestation  clause  was  read  to  the  sub- 
scribing witnesses  by  Folwell,  or  pointed  out  to  them  so  that  thej 
might  read  it,  after  the  testator  had  subscribed  it,  declaring  at 
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the  same  time,  that  he  did  so  for  the  uses  and  purposes  therein 
expressed,  and  that  the  instrument  explained  itself,  and  before 
they  subscribed  their  names  as  -witnesses.  Folw ell  had  drawn 
the  will  at  the  request  of  the  testator,  had  read  it  to  him,  and 
remained  to  see  it  properly  executed,  at  his  urgent  solicitation. 
We  can  see  clearly  that  Folwell  was  acting  for  the  testator  and 
with  his  approbation  and  assent,  so  that  his  acts  and  declarsr 
tions  in  reference  to  the  nature  of  the  instrument  are  to  be  re- 
garded and  taken  as  those  of  the  testator  himself.  All  the 
witnesses  agree  that  the  testator  was  at  the  time  of  sound  mind, 
and  that  every  thing  which  was  said  and  done  was  in  his  pres- 
ence and  hearing.  There  is  nothing  to  show  or  indicate  that 
he  was  not  attending  to  what  passed,  or  that  he  did  not  fully 
understand  and  comprehend  it.  On  the  contrary,  the  whole 
evidence  tends  most  strongly  and  irresistibly  to  the  conclusion 
that  he  knew  the  instrument  he  was  subscribing  at  the  time 
was  a  will,  and  that  he  intended  to  do  all  that  was  necessary  to 
make  it  a  valid  will  in  law,  and  fully  understood  and  assented 
to  all  that  was  done  in  the  premises  by  FolwelL 

The  substantial  requisites  of  the  statute  were  in  my  judg- 
ment fully  complied  with,  so  that  there  is  no  room  for  doubt  or 
mistake. 

To  hold  the  contrary,  in  a  case  like  this,  would  be  to  sacrifice 
substance  and  sense  to  a  mere  form  of  words.  Had  the  testa- 
tor used  the  exact  phraseology  of  the  statute,  on  the  occasion, 
he  could  not  have  expressed  or  communicated  his  intentions 
more  clearly  or  effectually  than  he  did  by  his  language  and  acts, 
and  those  of  others  in^  his  behalf. 

In  my  opinion  the  case  is  clear,  as  a  question  of  law,  and  the 
will  should  have  been  admitted  to  probate.  The  decree  of  the 
aurrogate  must  therefore  be  reversed,  with  costs  of  the  appeal. 

[Catuga  Gbwebil  TfRMy  June  6, 1S53.  8ddm,  T,  R.  Strong  and  Johuon, 
Jnstkef.] 
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Pitts  vs.  Jambson  and  others,  adm'rs,  4ce. 

Wb^«  the  owner  pf  a  patent  ri^ht  transferred  to  another  Uie  exelnsive  nght 
to  make,  construct  and  nse,  and  9ell  to  others  to  be  nsed,  the  machine  in- 
vented, in  the  state  of  Ohio,  bnt  reserved  to  himself  the  right  to  sell  ma- 
chines of  his  own  mannfkctnre,  within  the  said  state;  the  purchaser 
agreeing  to  pay  to  the  vendor  ten  dollars  upon  every  machine  made  and 
sold  by  him ;  Bdd  that  the  agreement,  although  in  the  nature  of  a  license 
to  mannfkctnre  and  sell,  was  more  than  a  mere  technical  license ;  that  it 
was  a  fixed  contract  right  vested  in  the  purchaser,  and  assignable  by  him. 

Held  also,  that  by  the  terms  of  the  contract  the  purchaser  and  his  assigns 
could  retain  the  right  so  long  only  as  he  or  they  prosecuted  the  business 
undes  it.  That  whenever  the  business  of  making  the  machines  was  aban- 
doned or  given  up,  the  rights  secured  by  the  contract  reverted  to  the  ven^ 
dor.  That  not  until  then  could  the  vendor  sell  to  third  persons  the  right 
to  make  or  vend  the  machines,  within  the  state  of  Ohio,  without  making 
himself  liable  to  respond  to  the  original  purchaser,  his  personal  represen- 
tatives or  assigns,  for  aU  the  dam«j;es  sustained  \>j  r^^ason  of  such  new 
license. 

Held  further t  that  upon  the  death  of  the  grantee,  the  contract,  and  all  the 
rights  secured  to  him  by  it,  went  to  his  personal  representatives  as  assets. 
But  that  they  could  not  carry  on  business  undw  it,  any  ftirther  than  was 
necessary  to  complete,  machines  begun  by  the  intestate  in  his  li&time  and 
remaining  unfinished  at  his  death. 

And  it  not  appearing  that  the  value  of  the  contract,  as  a  chose  in  action,  was 
diminished  by  the  granting  of  a  new  license  from  the  vendor  to  third  per- 
sons, to  make  and  sell  machines  in  Ohio,  after  the  death  of  the  purchaser; 
hdd  also,  that  the  only  damage  sustained  by  the  representatives  of  the  ori- 
ginal purchaser,  in  consequence  of  such  new  license,  was  in  the  diminished 
price  of  the  machines  completed  by  them. 

Bdd  further,  that  the  granting  of  such  new  license  by  the  vendor,  to  other 
persons,  while  the  representatives  of  the  original  purchaser  were  engaged 
in  finishing  machines  left  incomplete  by  their  intestate,  followed  by  tb« 
act  of  building  and  vending  machines  under  and  by  virtue  pf  such  license, 
was  not  a  bar  to  an  action  upon  the  contract,  by  the  vendor,  to  recover  the 
sums  agreed  to  be  paid  by  the  purchaser  upon  machines  manuikctured  by 
him ;  but  was  available  to  the  defendants  by  way  of  recoupment  of  dan' 
ages,  only* 

This  was  an  appeal  by  the  defendants  from  a  jndgmiBnt  en* 
tered  against  them,  at  a  special  term,  npon  the  verdict  of  a 
jvry.  The  action  was  brought  against  the  defendants  as  ad- 
ministrators of  Horaca  D.  Jameson,  deceased.  The  complaint 
alleged  that  on  the  20th  daj  of  March^  1846,  the  phdntifi;  Jdm 


OAYTJGA-^UNE,  1858.  g]| 


Pitts  V.  Jameson. 


A.  Pitts,  and  the  said  Htn'ace  B.  Jameson  enteted  into  a  certain 
indented  agreement,  signed  by  the  said  Pitts  and  Jameson,  and 
sealed  with  their  seals,  by  which  said  agreement,  after  reciting 
that  letters  patent  had  been  issued  by  the  United  States,  bear- 
ing date  the  29th  day  of  December,  1837,  to  John  A.  and 
fiirain  A.  Pitts,  their  heirs,  administrators  and  assigns,  by 
irhich  there  was  secnred  to  the  said  John  A.  and  Hiram  A.,  a 
certain  improvement  in  the  machine  for  threshing  and  cleaning 
grain ;  and  further  raiting  that  said  EKram  A.  Pitts,  by  his 
deed  of  conreyance  dated  the  20th  of  April,  1830,  and  duly 
recorded,  did  grant,  bargain,  sell,  assign  and  transfer,  to  said 
John  A.  Pitts,  his  heirs,  executors,  administrators  an^  assigns, 
the  entire  interest  of  said  Hiram  A.  in  said  letters  patent  in 
the  state  of  Ohio ;  the  said  John  A.  Pitts  granted,  bargained, 
sold,  assigned  and  transferred  to  the  said  Hoi'ace  D.  Jameson, 
the  full  and  exclusive  right  to  make,  construct  and  use,  atid 
sell  to  others  to  be  used,  the  improvement  aforesaid,  commonly 
called  Pitts'  patent  separators,  in  and  throughout  the  state  of 
Ohio,  reserving,  however,  to  himself,  said  Pitts,  the  right  to  sell 
separators  or  machines  of  his  own  manufacture,  within  said 
state.  The  plaintiff  further  alleged  that  prior  to  the  time  ot 
making  said  contract  \Hth  Jameson,  Pitts  had  already  granted 
the  right  to  build  and  use,  and  sell  machines  to  others  to  be 
used,  in  the  county  of  Richland,  in  the  state  of  Ohio,  to  one 
John  Preston,  and  that  said  Jameson  did,  at  the  same  time 
with  the  execution  of  said  indenture,  execute  under  his  hand 
and  seal,  a  release  of  the  said  county  from  the  operation  of  the 
said  indenture,  to  the  said  John  A.  Pitts,  and  covenant  and 
agree  with  Pitts,  that  he,  said  Jameson,  would  not  sell  any  of 
said  machines  to  be  used  in  the  county  of  Richland,  without 
the  Consent  of  said  John  A.  Preston,  or  said  John  A.  Pitts,  first 
had  and  obtained,  to  be  expressed  in  writing.  That  Jameson 
did,  in  and  by  said  indenture,  covenant  and  a^ee  with  the  said 
John  A.  Pitts,  that  he  would  pay  him,  said  Pitts,  the  sum  of 
ten  dollars*  upon  each  and  every  machine  alid  separator  men- 
tioned and  specified  in  said  indenture,  that  he,  said  Jameson; 
thwld  mak^  itnd  us^,  or  make  and  sell  to  be  used  in  the  statd 
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of  Ohio ;  and  that  he,  Jameson,  would  make  out  and  deliver  to 
said  Pitts  in  each  and  every  year,  a  written  statement  of  the 
number  of  machines  so  made  and  used,  or  made  and  sold  to 
others  to  be  used.  The  plaintiff  further  alleged  that  after  the 
making  of  said  indenture,  the  said  Jameson,  in  his  lifetime, 
made  a  large  number  of  the  machines  mentioned  and  specified 
in  said  indenture,  and  used  the  same,  or  sold  the  same  to  others 
to  be  used  in  the  state  of  Ohio,  to  wit,  one  hundred  machines, 
whereby  he  became  liable  to  pay  the  plaintiff  therefor,  the  sum 
of  one  thousand  dollars.  That  said  Jameson  died  on  the  17th 
day  of  October,  1847,  intestate,  and  that  the  defendants  were 
duly  appointed  administratrix  and  administrator  of  the  said 
Horace  D.  Jameson,  deceased,  by  the  surrogate  of  the  county 
of  Monroe,  on  the  22d  day  of  November,  1 847.  That  at  the 
time  when  said  Jameson  died,  he  had  on  hand  a  large  number, 
to  wit,  one  hundred  of  the  machines  or  separators  mentioned  in 
said  agreement,  partially  completed,  and  in  various  stages  of 
completion,  which  said  machines  were,  after  the  death  of  said 
Jameson,  completed  by  the  administratrix  and  administrator  of 
said  Horace  D.  Jameson,  and  sold  by  them  to  be  used  in  the 
state  of  Ohio.  Whereby  and  by  reason  of  the  premises,  the 
said  administratrix  and  administrator  became,  and  were  liable 
to  pay  the  plaintiff  the  sum  of  ten  dollars  on  each  of  the  said 
last  mentioned  machines  as  a  premium  thereon.  Wherefore 
the  plaintiff  demanded  judgment  against  the  defendants,  for 
the  sum  of  two  thousand  dollars,  and  costs. 

The  defendants  put  in  an  answer,  denying  the  material  alle- 
gations in  the  complaint,  and  alleging  that  the  plain  tiff  had  been 
paid  large  sums  of  money  by  the  defendants,  which  they  would 
apply  upon  any  demand  of  the  plaintiff  which  he  should  establish 
herein ;  and  that  the  plaintiff  was  indebted  to  the  said  Horace 
D.  Jameson,  at  the  time  of  his  death,  in  the  sum  of  one  thou- 
sand dollars,  for  money  before  that  time  had  and  received  by 
the  plaiiitiff  to  the  use  of  said  Jameson.  Also  that  the  plaintiff 
was  indebted  to  the  defendants  in  the  sum  of  one  thousand  dol* 
lars,  for  money  had  and  received  by  him  totheiruse  before  the 
commencement  of  this  suit,  which  they  would  set  off  against  any 
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demand  of  the  plaintiff  established  herein.  And  the  defendants 
further  alleged  that  the  said  Jameson  did  not  enjoy  the  full  and 
exolusive  right  to  make,  construct  and  use,  and  to  sell  to  others 
to  be  used,  the  said  patent  right  or  improvement  in  the  complaint 
mentioned,  in  the  territory  in  said  complaint  and  in  said  con* 
tract  also  mentioned ;  but  on  the  contrary,  the  plaintiff,  before 
and  after  the  death  of  Jameson,  made,  used  and  sold  to  others 
to  use,  and  authorised  others  to  make,  contract  and  sell,  in  the 
territory  in  said  complaint  mentioned,  the  said  improvement  or 
patent  right,  to  the  great  damage  and  disadvantage  of  the  said 
Jameson  and  the  defendants,  and  by  putting  into  market,  in  the 
territory  aforesaid,  large  numbers  of  said  machines  by  the  said 
plaintiff  and  others,  by  his  consent,  sanction,  procurement  and 
license,  the  price  of  said  machines  was  very  greatly  depreciated, 
to  wit,  forty  dollars  on  each  machine,  and  the  defendants  had 
thereby  suffered  and  sustained  damage  to  the  amount  of  five 
hundred  dollars ;.  and  that  the  plaintiff  failed  to  keep  and  per* 
form  the  said  contract  on  his  part  to  be  kept  and  performed, 
but  wholly  failed  so  to  do,  and  made  large  numbers  of  said  ma- 
chines, and  caused  others  to  make  and  vend  large  numbers  of 
said  machines,  in  the  said  territory,  to  the  great  damage  of  the 
defendants,  to  wit,  five  hundred  dollars. 

The  material  allegations  in  the  answer  were  put  in  issue  by 
the  reply.  On  the  trial,  the  plaintiff  proved  the  execution  of 
the  agreement.  It  was  also  proved  that  at  the  time  Horace  D. 
Jameson  died  he  was  carrying  on  the  business  of  manufacturing 
threshing  machines,  called  and  known  as  Pitts'  separator,  and 
also  a  horse-power  for  propelling  the  same,  called  Carry's  horse- 
power ;  this  business  he  carried  on  in  the  town  of  Massilloni 
county  of  Stark  and  state  of  Ohio,  and  for  about  a  year  and  a 
half  before  he  died.  His  business  was  closed  up  at  that  place 
after  his  death  by  two  men.  That  the  number  of  machines 
called  by  the  name  of  Pitts'  patent  separators,  made  and  begun 
to  be  made  by  Jameson  in  his  lifetime,  was  one  hundred  and 
thirty ;  of  this  number  there  was  sold  during  his  lifetime  sixty- 
five,  the  balance  were  sold  by  the  agents  of  his  administrators 
after  bis  death.    It  further  appeared  that  after  the  making  of 
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the  agreement  between  the  plaintiff  and  Jameson,  the  plaintiff 
gave  permission  to  G.  M.  Aussell  &  Co.  to  manufacture  the 
patent  separators,  and  that  they  in  pursuance  of  such  authority, 
made  and  sold  the  said  machines,  at  Massillon,  in  the  year  1848. 
And  there  was  some  evidence  to  show  that  in  consequence  cf 
the  competition  thus  ensuing  Jameson's  administrators  sold  a 
smaller  number  of  the  machines  than*  they  would  otherwise 
have  done,  and  at  reduced  prices. 

The  court  charged  and  inatructed  the  jury,  that  the  said 
indented  agreement  between  the  plaintiff  and  Horace  D.  Jameson 
and  the  supplement  thereto,  bearing  date  on  the  20th  day  of 
March,  1846,  continued  after  the  death  of  said  Horace  D. 
Jameson,  for  at  least  a  reasonable  time  to  allow  the  finishing 
and  vending  of  the  machines  which  were  partly  built  at  the 
time  of  the  death  of  the  said  Horace  D.  Jameson,  and  for  the 
machines  so  finished  and  sold  the  defendants  were  liable  to  pay 
the  plaintiff  the  sum  of  ten  dollars  each.  To  each  and  every 
part  of  which  said  charge,  the  counsel  for  the  defendants  ex- 
cepted. The  counsel  for  the  defendants  requested  the  court  to 
instruct  the  jury,  that  the  authority  given  by  the  plaintiff  to 
C.  M.  Russell  &,  Co.,  to  build  and  vend,  followed  by  their  act 
of  building  and  vending  machines  at  Massillon,  aforesaid,  while 
the  defendants  were  finishing  and  vending  said  machines  there 
in  the  season  of  1848,  and  during  such  reasonable  time  as  was 
proper  for  finishing  and  vending  the  unfinished  machines  left 
there  by  H.  D.  Jameson  at  his  death,  was  a  bar  to  any  recovery 
by  the  p^intiff  for  the  machines  so  finished  and  sold  by  the 
defendants  or  either  of  them  during  that  time.  The  court  re- 
fused so  to  instruct  or  charge  the  jury,  but  charged  that  whatever 
loss  was  sustained  by  the  defendants  in  the  price  of  maekiBes  so 
sold  by  them,  in  consequence  of  the  making  and  vending  of  other 
machines  by  the  authority  of  the  plaintiff  during  that  time,  shouU 
be  allowed  to  the  defendants  by  way  of  recoupment,  and  to  thai 
extent  only  was  it  jvoper  for  the  jury  to  make  the  defendants 
any  allowance  for  the  machines  proved  to  have  been  made  uid 
eold  by  C.  M.  BusseU  d&  Co.  To  which  refusal,  and  to: the 
iharge  8o  given,  and  each  and  every  part  th^reaf,'  the  counsel  far 
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rthe  defendants  alao  excepted.  The  judge,  among  other  things, 
stated  to  the  jury  that  it  was  not  claimed  on  the  part  of  the 
defendants,  that  it  was  contemplated  to  oontimie  the  business 
beyond  finishing  up  and  selling  the  unfinished  machines.  The 
jury  found  a  yerdict  for  the  plaintifil 

Bene4ict  S^  Martindale^  for  the  appellants. 

W.  F.  Cog9weUj  for  the  respondent. 

By  the  C^urt^  Johnson,  J.  The  contract  entered  into  be- 
tween the  plaintiff  and  Horace  D.  Jameson  the  intestate,  on  the 
20th  of  March,  1846,  did  not  operate  as  an  assignment  or  trans- 
fer to  the  latter  of  Ijie  right  and  title  secured  by  the  betters 
patent,  to  the  invention,  within  the  territorial  limits  of  the  state 
.<^  Ohio.  It  was  a  mere  agreement,  which  secured  to  the  intes- 
tate the  exclusive  right  to  make  and  use,  and  to  sell  to  others 
for  use,  the  machine  invented,  within  that  state,  except  such  as 
i^  plaintifi^,  who  still  retained  the  title  or  ownership  of  the  right, 
might  choose  to  make  and  sell  himself,  which  right  he  reserved 
in  the  agreement.  In  OayUr  v.  Wilder,  (10  Howard,  477,)  it 
was  held  that  an  agreement  by  which  the  owner  of  a  patent 
right  traosferred  to  another  the  exclusive  right  to  make  and 
vend  the  article  invented,  in  a  certain  territory,  but  reserved  to 
jbimeelf  the  right  to  make  and  vend  also,  within  certain  limits 
and  upon  certain  terms,  a&d  the  other  party  agreed  to  pay  a 
e^rtain.  stipulated  price  for  each  article  made  and  sold,  was  only 
« license  to  manufacture  and  sell,  although  in  terms  it  appeared 
to  be  an  absolute  sale  or  assignment  of  the  right  within  the  spe- 
•eified  t<»ritory. 

The  agreement  in  this  case,  although  in  the  nature  of  a  license, 
is  more  than  a  mere  technical  license.  It  i^  a  contract,  founded 
jgjpon  a  sufficient  consideration,  by  which  a  right  is  secured,  not 
revocable  at  the  pleasure  of  the  grantcnr,  and  not  a  mere  personal 
4rB0t,  but  a  fixed  contract  right,  vested  in  the  grantee  and  as*^ 
nignable  by  him.  It  was  however  a  chose  in  action,  not  in  pos- 
sessiai^  there  being  no  transfer  of  title.    But  by  the  terms  of 


316  CASES  IN  THE  SUPREME  COURT. 

Pitts  V.  Jameson. 

the  contract  the  intestate  and  his  assigns  could  retain  the  rigbt 
80  long  only  as  he  or  they  prosecuted  the  business  under  it 

Whenever  the  business  of  making  the  machines  was  aban- 
doned or  given  up,  the  rights  secured  by  the  contract  reverted 
to  the  plaintiff.  Then,  and  not  till  then,  could  the  plaintiff  sell 
to  third  persons  the  right  to  make  or  vend  the  machines  vrithin 
the  said  state,  without  making  himself  liable  to  respond  to  Hor- 
ace D.  Jameson,  his  personal  representatives  or  assigns,  for  all 
the  damages  sustained  by  reason  of  such  new  license.  The  reser- 
vation in  the  contract  was  to  the  plaintiff  himself,  only ;  a  mere 
personal  privilege,  not  transferable  to  third  persons.  Upbn  the 
death  of  H.  D.  Jameson,  this  contract,  and  all  the  rights  secured 
to  him  by  it,  went  to  the  defendants  as  assets.  But  they  as  ad- 
ministrators could  not  carry  on  business  under  it.  any  farther  at 
most  than  was  necessary  to  complete  machines  begun  by  the 
intestate  in  his  lifetime  and  remaining  unfinished  at  his  death. 
To  that  extent,  and  for  that  purpose,  they  might  lawfully,  as 
they  did,  use  the  materials  provided  by  the  intestate  in  his  life- 
time under  the  contract,  and  thus  preserve  the  right  to  the  es- 
tate, and  prevent  its  reversion  to  the  plaiiitiff.  {Story  on  Cant. 
§287.  Siboni  V.  Kirkenam,  1  M.  ^  TF.418.  2  Id.  190.) 
But  beyond  this  they  could  do  nothing.  They  held  the  right  in 
trust  merely,  to  convert  into  money  if  necessary  to  the  settle^ 
ment  of  the  estate,  and  if  not,  to  distribute  with  the  surplus  of 
the  personal  estate,  according  to  the  statute.  They  had  no  right 
as  administrators  to  carry  on  the  general  business  of  making 
machines  under  the  contract.  They  might  have  sold  and  trans- 
ferred the  right,  in  order  to  raise  funds  to  pay  debts,  and  the 
purchaser  would  have  acquired  all  the  rights,  as  I  think,  secured 
to  Horace  D.  Jameson  in  his  lifetime,  had  the  business  of  making 
machines  been  carried  on  without  suspension.  But  it  was  not 
shown  or  pretended,  upon  the  trial  or  upon  the  argument,  that 
the  defendants  ever  wished  or  endeavored  to  dispose  of  the  con- 
tract for  the  purpose  of  settling  the  estate,  or  that  they  or  any 
one,  who  was,  or  might  be,  entitled  to  it  in  the  way  of  distribu- 
tion, contemplated  carrying  on  the  business  under  it  of  making 
machines.    There  is  nothing  to  show  that  the  value  of  the  con- 
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tract  as  a  chose  in  action  was  in  the  least  diminished  by  the 
license  from  the  plaintiff  to  C.  M.  Bassell  &  Go.  or  others  to 
make  and  sell  machines  in  Ohio.  Hence  it  follows  that  the  only 
damage  sustained  by  the  defendants  was  in  the  diminiehed  price 
of  the  machines  completed  by  them,  caused  by  the  new  license, 
and  this  the  judge  instructed  the  jury  to  allow. 

The  learned  judge  was,  I  think,  clearly  right  in  refusing  to 
charge  the  jury  as  requested  by  the  defendant's  counsel,  that 
the  authority  given  by  the  plaintiff  to  C.  M.  Bussell  &  Co.  to 
build  and  vend  machines  at  Massillon,  while  the  defendants  were 
engaged  in  finishing  the  machines  lefb  by  the  intestate,  followed 
by  their  act  of  building  and  vending,  was  a  bar  to  the  action. 
The  defendants,  while  engaged  in  finishing. up  the  machines 
within  the  scope  of  their  power,  as  administrators,  were  acting 
under  the  rights  conferred  by  the  contract,  ai^d  in  pursuance  of 
it  as  a  valid  subsisting  contract,  and  of  course  are  bound  to 
respond  according  to  its  terms  for  each  machine  so  completed 
under  it.  If  the  plaintiff  in  the  mean  time  violated  any  of  the 
provisions  of  the  contract,  either  express  or  implied,  such  viola- 
tion was  available  to  the  defendants  by  way  of  recoupment  of 
damages  only,  not  in  bar  of  the  action. 

As  long  as  a  party  to  a  contract  elects  to  keep  it  on  foot,  and 
goes  on  tinder  it  as  a  valid  subsisting  contract,  and  does  not 
avail  himself  of  a  breach  by  the  other  party  to  rescind  and  put 
an  end  to  it,  so  long  he  is  bound  by  it,  and  an  action  may  be 
maintained  against  him  upon  it,  and  he  can  only  set  up  a  breach 
by  the  other  party,  by  way  of  recoupment. 

I  am  of  opinion  that  the  charge  of  the  judge  was  unexception- 
able in  all  respects,  at  least  as  against  the  defendants. 

New  trial  denied. 

[Cayuga  General  Term,  Jane  6, 1863.  saden^  T,  R,  Strong  and  Joknton^ 
Justices.]  ' 
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Neass  vs.  Mercer. 

The  plaintiff  and  B.  {ndoiyed  a  note  for  the  aocQmmodatioii  of  L.,  the  i 
L.  loaned  it  to  the  defendant,  for  bis  accommodatian,  upon  his  promise  to 
pay  it  at  matority  and  save  the  indorsers  harmless ;  and  the  defendant  ne- 
gotiated it  to  a  banki  for  his  own  nse,  and  the  bank  sned  the  plaintiff 
thereon  and  recovered  a  Jadgmont  for  the  smovnt,  wMch  the  plaintfff  was 
compelled  to  pay.  B^,  that  the  note  had  no  inoeption  as  a  Talid^secmity, 
until  it  was  passed  to  the  bank ;  that  the  sole  consideration  for  it  being 
received  by  the  defendant,  the  debt  created  by  the  negotiation  of  the  note 
was  his  debt,  and  both  L.  and  the  indorsers  were  sureties  for  the  payment 
of  it;  and  that  the  defendant,  as  the  principal  debtor,  was  bomid  to  reftmd 
to  the  plaintiff  the  amount  paid  by  him,  in  the  suit  brought  by  the  bank. 

ffdd  alsot  that  the  law  implied  a  promise  by  the  defendant  to  each  of  thf 
indorsers  to  indemnify  him,  on  his  being  compelled  to  pay  the  debt ;  but 
that  no  promise  was  required,  under  the  code,  in  order  to  sustain  an  action  ; 
it  being  sufficient  that  there  was  an  equitable  obligation. 

SUdfwrtker^  that  in  such  action  L.  ai^d  R.  were  'oompeteat  witnesses  fbr  the 
plaintiff;  the  action  not  being  prosecuted  for  their  immediate  benefit,  upoii 
a  just  construction  of  the  first  clause  of  ^  399  of  the  code. 

That  clause  embraces  only  persons  who  are  so  connected  with  the  action 
as  to  render  them  virtually  parties  to  the  litigation. 

Section  898  ^of  the  eode  bdng  general,  without  any  restriction,  extends  U^ 
actions  on  contracts  made  before  the  code.  It  does  iiot»  when  applied  to 
such  contracts,  impair  their  obligation,  but  has  reference,  rather,  to  the 
remedy  upon  them ;  and  the  legislature  had  power  to  enact  it. 

-This  itm  an  appeal  by  the  defendant,  from  a  judgment  en-^ 
tered  against  him,  at  a  special  term,  after  a  trial  at  the  Seneca 
circait,  before  Jnstice  Welles,  without  a  jury.  The  judge  spe- 
cified the  facts  found  by  him  upon  the  eyidence  given  on  said 
trial  as  follows :  That  on  or  about  the  16th  day  of  July,  1842, 
one  Nathaniel  P.  Lee  had  in  his  possession  a  promissory  note 
for  the  sum  of  two  thousand  dollars,  made  by  himself,  payable^ 
to  the  order  of  one  Augustine  Beading,  at  the  Seneca  County 
Bank,  indorsed  by  said  payee  Beading,  and  also  by  the  plaintiff 
in  this  action,  Neaes ;  that  the  same  was  indorsed  by  said  Bead- 
ing and  said  Neass  for  the  accommodation  of  said  maker,  Lee, 
and  which  note  was  not  then  dated,  a  blank  having  been  left  in 
which  to  insert  tiie  date ;  nor  was  the  time  when  said  note 
should  become  payable  fixed  by  said  note,  but  a  hlank  was  left 
in  which  to  insert  the  time  when  it  should  become  paryaUe ;  * 
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that  on  or  about  the  16th  day  of  July,  1842,  at  Waterloo,  in  the 
county  of  Seneca,  the  defendant  Mercer  solicited  said  Lee  to 
let  him,  Mercer,  have  said  note  so  indorsed,  and,  in  considera- 
tion that  Lee  would  let  Mercer  have  said  note,  so  that  he,  Mer- 
cer, could  negotiate  the  same,  Mercer  promised  and  agreed, 
which  said  promise  and  agreement  were  verbal,  that  he  would 
pay  said  note  at  maturity,  and  that  he  would  save  the  indorsers 
harmless  from  any  losi^  or  damage  which  they  respectively 
might  sustain  on  account  of  their  indorsement  of  said  note; 
that  LeOy  in  consideration  of  said  promise  and  agreement,  there- 
upon delivered  said  note  to  the  defendant ;  thajt  the  defendant 
at  the  same  time  knew  that  said  note  wad  so  indcHrsed  for  the 
accommodation  of  Lee  ]  that  the  blank  for  the  date  of  said  note 
was  filled  by  Mercer  by  inserting  the  -word  and  figure  July  9th, 
so  that  the  date  thereof  was  made  to  be  July  9th,  1842 ;  that 
the  blank  for  the  time  when  said  note  should  become  payable 
was  filled  by  Mercer  by  inserting  the  words  ''nine  months,"  so 
as  to  make  said  note  read  as  follows :  ''  Nine  months  from  date, 
I  promise  to  pay  to  A.  Reading  or  order  at  the  Seneca  County 
Bank,  two  thousand  dollars,  value  rec.,  Waterloo,  July  9th, 
1842."  (Signed)  "  N.  P.  Lee."  Indorsed,  "  Augustin  Reading, 
Gkorge  Neass."  That  the  defendant  negotiated  said  note,  so  in- 
dorsed, to  the  president,  directors  and  company  of  the  Seneca 
County  Bank,  and  delivered  the  same  to  them,  whereby  they 
became  the  holders  thereof;  that  the  defendant  did  not  pay  said 
note ;  that  on  about  the  23d  day  of  August,  1848,  the  Seneca 
County  Bank  brought  an  action  in  the  supreme  court,  against 
the  plaintiff,  Neass,  as  indorser  of  said  note,  to  recover  of  him 
the  moneys  payable  thereby ;  that  the  defendant,  Mercer,  during 
the  whole  time  of  the  pendency  of  that  action,  was  cashier  of 
said  bank,  was  a  director  thereof,  and  one  of  the  principal 
financial  officers  thereof;  that  he  knew  of  the  commencement 
of  said  suit,  and  was  cognisant  of  the  procee£ng8  in.,  the  pro- 
gress thereof  to  its  final  determination  in  the  court  of  appeals ; 
thgtt  said  bank,  on  or  about  the  27th  of  May,  1848,  recovered  a 
judgment  in  that  action,  in  the  supreme-  court,  against  Neass, 
on  said  note  for  $2889,96 ;  that  on  the  29tii  day  of  July,  1860^ 


320  CASES  IN  THE  SUPREME  COURT. 

Neass  v.  Mercer. 

Ifeass  paid  said  judgment,  with  interest  thereon,  amounting  to  the 
sum  of  $3319,48,  to  the  bank,  on  account  and  by  reason  of  his 
indorsement  of  said  note,  which  was  known  to  Mercer ;  that  be- 
fore the  commencement  of  this  action,  the  plaintiff  requested  the 
defendant  in  this  action  to  make  some  arrangement  with  him 
with  regard  to  the  moneys  so  paid  by  the  plaintiff  to  the  bank ; 
that  the  defendant  Mercer  neglected  and  refused  to  make  on 
arrangement  in  reference  thereto,  and  had  neglected  and  refused 
to  protect  and  save  harmless  the  plaintiff  from  the  damages  so 
sustained  l)y  him ;  that  the  interest  accrued  on  the  sum  so  paid 
by  Neass,  to  said  bank,  from  the  time  of  payment  to  the  trial, 
was  $291,71,  making  with  the  amount  so  paid,  $3611,14,  which 
sum  the  said  judge  decided  was  due  from  the  defendant  to  the 
plaintiff  for  money  so  paid  by  the  plaintiff  for  the  defendant,  and 
interest  thereon. 

And  the  judge  specified  his  conclusions  of  law  arising  in  the 
case  as  follows ;  that  although  it  did  not  appear  that  the  plain- 
tiff Neass  was  expressly  named  when  the  promise  and  agreement 
of  the  defendant,  Mercer,  was  made  to  pay  the  note,  and  to  save 
the  indorsers  harmless  from  any  loss  or  damage  on  account  of 
their  said  indorsement,  yet  the  plaintiff  was  sufficiently  desig- 
nated as  indorser  of  the  note,  the  note  being  present ;  and  that 
Neass,  the  plaintiff,  might  maintain  the  action  against  the  de- 
fendant upon  such  agreement. 

Judgment  was  therefore  entered  in  favor  of  the  plaintiff,  for 
the  above  amount. 

A,  Warden,  for  the  appellant 

P.  Cr.  Clark,  for  the  respondent. 

By  the  Court,  T.  R.  Strong,  J.  It  is  not  ^necessary  to 
rest  the  judgment  in  this  case,  upon  the  position  that  the  plain- 
tiff was  entitled  to  enforce,  by  action,  the  promise  of  the  de- 
fendant to  Lee,  as  having  been  made  for  the  plaintiff's  benefit. 
Upon  the  facts  found  at  the  circuit,  it  is  clearly  right  on  another 
ground.    The  plaintiff  and  Beading  indorsed  the  note  for  tb» 
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AoeommodatipB  of  Lee  thci  maker ;  Lee  loaaed  it  to  the  defend- 
ant for  his  accommodation,  upon  his  promise  to  pay  it  at  matn? 
rity  and  save  the  indorsers  harmless;  and  the  defendant 
negotiated  it  to  the.  bank  for  his  own  use.  The  note  did  not 
have  inception  as  a  valid  security  until  it  was  passed  to  the 
bank.  In  the  hands  of  the  defendant,  it  could  not  have  been 
mad^  available  against  either  of  the  parties  to  it.  It  was  the 
act  of  the  defendant  in  passing  it,  which  gave  it  vitality,  and 
the  sole  consideration  for  it  was  received  by  him.  The  debt 
created  by  negotiation  of  the  note  was  therefore  his  debt,  and 
both  Lee  and  the  indorsers  were  sureties  for  the  payment  of  it. 
{Baker  v.  Martin^  3  Barh.  S.  C.  R.  634.  Wooster  v.  Jenkins, 
3  Denioy  187.  Dowe  v.  Schutt,  2  Id.  621.  Suydam  v  West- 
fall,  4  fli/Z,  216.  Saxton  v.  Peat,  2  Camp.  N.  P.  C.  186.) 
Lee  was  surety  of  the  defendant,  by  the  loan  to  him  and  his 
promise  of  payment  and  indemnity,  and  the  indorsers  were 
sureties  of  Lee,  by  having  indorsed  for  his  accommodation,  and 
as  such,  occupied  the  position  of  sureties  for  the  defendant. 
The  defendant  was  under  obligation  to  Lee,  by  his  promise,  and 
both  to  him  and  the  indorsers,  in  equity  and  justice,  and  as  the 
principal  debtor,  to  pay  the  debt  and  protect  them  from  hamu 
And  this  equitable  obligation  to  the  indorsers,  connected  with 
the  fact  that  the  plaintiff  was  compelled  to  pay  the  debt  to  the 
bank  with  the  costs  of  the  suit  for  its  collection,  was  a  suffi- 
cient fqund&tion  for  the  judgment.  {Butler  v.  Wright,  20 
John.  867,  6  Wend.  284,  290.  Hunt  v.  AmicUm,  4  Jffitt,  845. 
Powers  V.  Ingraham,  3  Barb.  S,  C.  R.  642.  JEltoood  v. 
Deifendorfy  5  Id.  413.  Peck  v.  IngeraoU^  in  court  of  appeals^ 
December,  1852.)  The  promise  to  Lee  was  of  no  importance 
in  the  case.  It  was  not  necessary  to  entitle  him  to  indenmity. 
The  law  would,  in  the  absence  of  an  express  undertaking,  have 
implied  a  promise  by  the  defendant  to  indemnify  hitn,  and  did 
imply  a  similar  promise  to  each  of  the  indorsers,  so  far  as  any 
was. necessary  to  enable  either  to  maintain  an  action  against 
the  defendant  for  moneys  paid,  on  being  compelled  to  pay  th» 
debt..  A  promise,  however,  was  not  required  under  the  code, 
as  A  basis  for  the  action,  aa  in  the  theory  of  the  dd 
Vol.  XV.  41 
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of  assumpsit,  it  was  sufficient  that  there  was  an  equitable 
obligation. 

The  complaint  is  adapted  to  the  foregoing  vieir  of  the  case. 
It  contains  a  clidm  for  moneys  paid  for  the  defendant  and  seta 
forth  the  facts  which  were  proved.  Thus  regarding  the  case, 
Lee  and  Reading  were  competent  witnesses  for  the  plaintiff. 
The  action  was  not  prosecuted  for  their  immediate  benefit,  upon 
a  just  construction  of  the  first  clause  of  §  399  of  the  code. 
That  clause,  in  my  opinion,  embraces  only  persons  who  are  so 
connected  with  the  action  as  to  render  them  virtually  parties  to 
the  litigation.  {Evarts  v.  Palmer^  7  Barb.  180, 181.  Weston 
V.  Hatch,  6  How»  Prac,  Rep.  443.  Harding  v.  Hodg-kifisorij 
4  Eng.  L,  4*  E.  Rep.  462.  Colombine  v.  PenhaU.  13  Adol 
4*  EL  N.  S.  129.  66  Eng.  Com.  L.  R.  128.  See  cases  re- 
ferred to  in  arguments  of  counsel.  Fitch  v.  Boies,  11  Barb. 
471.)  This  construction  has  been  given  to  it  in  several  cases, 
in  this  district,  not  reported.  The  witnesses  named  did  not 
stand  in  any  such  relation  to  this  action.  They  were  not  par- 
ties to  the  claim  or  obligation  sought  to  be.  enforced,  or  entitled 
to  any  part  of  the  moneys  which  might  be  recovered,  and  no 
rights  of  theirs  were  involved  in  the  action.  Whatever  benefit 
eould  be  derived  by  them  from  a  recovery  by  the  plaintiff  and  a 
satisfaction  of  the  judgment,  would  not  be  produced  in  the 
action,  but  would  be  a  consequence  of  it. 

Reading  was  probably  competent  as  a  witness,  at  common 
law.  {Farmers  ^  Mechanic^  Bank  v.  Griffith,  5  HUl,  476.) 
So  also  was  Lee,  according  to  Gregory  v.  Dodge,  (14  Wend. 
698,)  though  not,  I  think,  on  principle. 

The  provision  of  §  898  of  the  code  being  general,  without 
any  restriction,  must,  I  think,  be  held  to  extend  to  actions  on 
contracts  made  before  the  code.  It  does  not,  applied  to  such 
contracts,  impair  their  obligation ;  it  has  reference  rather  to 
the  remedy  upon  them ;  and  I  am  satisfied  the  legislature  had 
power  to  make  it  It  does  not  so  affect  the  remedy  that  a  sub- 
stantial remedy  is  not  possessed  by  parties ;  on  the  contrary,  I 
think  the  provision  a  wise  one,  and  calculated  to  promote  the 
attainment  of  justice  rather  than  to  work  injustice.    The  credit 
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to  be  given  to  a  witness,  is  for  the  jury  or  the  court,  when  the 
trial  is  by  the  court,  without  a  jury,  to  determine ;  and  when  a 
witness  is  interested  in  a  case,  that  fact  will  generally  have  its 
proper  weight,  in  considering  his  testimony. 

It  was  not  material  whether  or  not  the  answers  of  Lee  to 
the  interrogatories  were  in  his  handwriting ;  the  requirement 
of  the  statute  is  that  the  commissioner  "  shall  cause  the  exam- 
ination of  each  witness  to  be  reduced  to  writing,"  &c.;  and  I 
see  no  impropriety  in  procuring  the  witness  to  write  his  answers 
under  the  direction  of  the  commissioner.  The  evidence  offered 
on  that  subject  was  therefore  properly  rejected. 

Judgment  a£Srmed. 

[Cayuga  General  Term,  June  6, 1863.  Seiden,  Johnson  and  T.  R.  Strong, 
Jtifltices.] 


Mary  Fister,  by  her  guardian,  &c.  vs.  Joseph  La  Rue  and 
others,  trustees  of  school  district  No.  6  in  Mount  Morris. 

Where  a  person  is  employed  for  a  corporationi  by  one  assuming  to  act  in  its 
behalf,  and  renders  services  according  to  the  agreement,  with  the  knowl- 
edge of  its  officers  and  without  objection  on  their  part  and  notice  that  the 
contract  is  not  recognized,  such  corporation  will  be  held  to  have  sanctioned 
the  contract  and  will  be  compelled  to  pay  for  the  services  ac^rding  to  the 
agreement. 

Having  availed  itself  of  the  services,  it  will  not  be  allowed  to  say  that  the 
original  agreement  was  not  made  by  a  person  legally  authorized  to  contract. 

But  where  the  contract  is  still  executory,  and  nothing  has  been  done  under  it, 
and  the  action  is  to  recover  damages  merely  for  non-performance,  it  is  for 
the  plaintiff  to  show  a  legal  contract,  binding  upon  the  corporation. 

The  law  raises  the  same  presumptions  against  corporations,  in  such  cases,  as 
against  natural  persons. 

Where  a  teacher  was  employed  to  teach  a  district  school,  by  one  of  the  trus- 
tees after  consulting  with  the  others  separately,  and  she  taught  pursuant  to 
her  engagement,  with  the  knowledge  of  the  trustees  and  wi^out  objection 
on  their  part;  add^  in  an  action  for  her  wages,  that  they  could  not  allege 
she  was  not  legally  employed. 


15    803 
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Appeal,  by  the  plaintiff,  from  a  jndgment  of  the  IdTingvtoii 
county  court.  The  facts  appear  sufficiently  in  the  opinion  of 
the  court. 

H.  C.  WalkeTy  for  the  appellant. 

Geo.  Hasti$%gs^  for  the  respondents. 

By  the  Court,  Johnson,  J.  The  action  was  brought  in  a 
Justice's  court,  for  the  plaintiff's  wages  as  a  school  teacher. 
The  plaintiff  was  employed  by  one  of  the  trustees  only,  after 
consulting  the  others  separately  and  obtaining  their  permission, 
to  teach  the  district  school  for  six  weeks.  She  taught  the  full 
time,  according  to  her  agreement.  All  three  of  the  trustees 
sent  children  to  the  school,  as  did  the  district  generally.  The 
defense  was  a  denial  of  the  services,  and  payment.  The  jury 
found  a  verdict  in  favor  of  the  plaintiff,  for  $12,  the  contract 
price  for  the  services,  and  judgment  was  rendered  therefor,  with 
costs.  The  county  court  reversed  the  judgment  of  the  justice, 
as  appears  from  the  return,  upon  two  grounds  :  1.  That  it  did 
not  appear  from  the  justice's  return  that  the  defendants  had 
employed  the  plaintiff  to  teach,  at  a  legal  meeting  of  all  their 
number  for  that  purpose,  or  at  a  meeting  of  a  majority  of  the 
defendants  after  notice  to  all ;  2.  That  the  action  should  have 
been  brought  by  the  plaintiff's  father,  who  was  entitled  to  her 
earnings. 

The^firfit  ground  assumed  by  the  county  court  is  clearly  erro- 
neous.^ ;  No  such  proof  was  necessary,  in  a  ease  like  this,  where 
the  action  is  brought  upon  an  executed  contract,  to  recover  for 
the  services  rendered  under  it.  It  is  well  settled,  at  least  in 
this  .country,  thfe^^  yfhere  a  person  is  employed  for  a  corporation, 
by  one  assuming  w  act  in  its  behalf,  and  goes  on  and  renders 
the  services  according  to  the  agreement,  with  the  knowledge 
of  its  officers,  andf  without  notice  that  the  contract  is  not  recog- 
nized as  valid  and  binding,  such  corporation  will  be  held  to  have 
sanctioned  and  ratified  the  contract,  and  be  compelled  to  pay  for 
the  services,  according  to  the  agreement.     Having  availed  itaslf 
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cf  tha  Berviooi  ^nd  recoiv-ed  the  benefits,  it  is  bound  in  oonsdenoe 
to  pay,  and  will  not  be  heard  to  say  that  the  original  agreement 
was  not  made  by  a  person  legally  authorized  to  contract.  {Ang. 
^  Ames  en  Corp.  216,  218,  ch.  8,  §  8,  and  cases  there  dted.) 

Where  the  contract  is  still  ezecntory,  and  nothing  has  been 
done  under  it,  and  the  action  is  to  recover  damages  merely  for 
non-performance,  it  is  for>  the  plaintiff  to  show  a  legal  contract, 
binding  upon  the  corporation.  Bnt  this  is  not  that  case.  The 
serrices  here  have  all  been  rendered  in  pursuance  of  the  agree- 
ment, with  thd  assent,  or  at  least  without  notice  to  the  plaintiff 
of  the  dissent,  of  the  other  trustees,  and  it  would  be  intolerable 
now  to  deprive  her  of  her  compensation.  The  law  raises  the 
same  presumptions  against  corporations  in  such  cases,  as  against 
natural  persons.- 

In  regard  to  the  second  ground  of  reversal,  there  is  not  a 
word  of  evidence  to  show  that  the  plaintiff  was  not  entitled  to 
her  wages  in  her  own  right.  It  does  not  appear  what  her  age 
was,  or  whether  she  had  any  parents  living.  It  is  true  she 
prosecuted  by  her  guardian,  but  no  such  defense  was  interposed 
or  suggested  before  the  justice.  Had  the  question  been  raised 
there,  it  might  have  been  met  and  obviated  by  proof.  Not  hav- 
ing been  raised  there,  the  county  court  had  no  right  to  reverse 
on  that  ground. 

The  principal  question  of  fact  controverted  before  the  justice, 
seems  to  have  been  the  defense  of  payment,  and  that  was  con- 
clusively settled  by  the  verdict  of  the  jury. 

The  judgment  of  the  county  court  must  the 
and  that  of  the  justice  affirmed. 

[CATinu  GivsaAJu  Tsrm,  June  6, 18&3.    Wi 
JnsOoea.] 
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BuRBANK,  President  of  the  Eagle  Bank  of  Rochester,  vs. 
Beach  and  others. 

The  nominal  proprietor  of  an  individnal  bank,  who  Amushes  the  securities 
to  the  comptroller,  and  to  whom  the  circniating  notes  of  the  bank  are  de- 
livered by  that  officer,  and  in  whose  name,  as  proprietor,  all  the  contracts 
and  transactions  of  the  bank  are  made  and  conducted,  is  a  "  trostee  of  an 
express  trust"  within  the  meaning  of  (  113  of  the  code ;  and  may  there- 
fore properly  sue,  upon  a  bill  discounted  by  the  bank,  without  uniting,  as 
plaintiffs,  other  persons  interested  in  the  bank,  as  co-proprietors  with  him. 

The  authority  of  a  notoiy,  to  demand  payment  of  a  bill  and  give  the  requisite 
notices,  is  to  be  inferred  from  the  fact  that  the  bill  is  in  his  possession. 

And  if  his  certificate  states  that  he  presented  the  bill,  and  protested  the 
same,  at  the  request  of  a  particular  bank,  it  may  also  be  fairly  inferred 
that  he  received  the  bill  fVom  that  bank,  and,  as  they  had  possession  of  ft, 
that  they  were  duly  authorized  to  employ  the  notary. 

Where  a  notary's  certificate  states  that  presentment  and  demand  were  made 
at  the  maturity  of  a  bill,  "  at  the  office  of  G.  &  S.  the  acceptors,"  this 
language  imports  that  the  office  was  their  place  of  business ;  and  it  will  be 
presumed,  in  favor  of  the  notary,  that  the  time  in  the  day  was  proper. 

Where  the  certifi^te  states  that  the  notary  "  gave  notice  of  the  non-payment 
of  the  said  bill  of  exchange,  to  the  drawer  and  indorser,  as  follows," 
showing  a  due  service  by  mail,  it  will  be  understood  to  mean  that  the 
notice  was  of  non-payment  on  due  presentment  of  the  bill  for  payment,  as 
stated  in  the  certificate. 

A  reasonable  intendment  in  support  of  the  official  act  of  the  notary,  will 
warrant  that  construction. 

If  the  party  sought  to  be  charged  has  not  received  notice  of  non-payment,  it 
is  in  his  power,  by  annexing  to  his  answer  an  affidavit  denying  its  receipt, 
to  make  it  necessary  for  the  plaintiff  to  prove  the  notice,  in  some  other 
way  than  by  a  notary's  certificate.  If  notice  was  received,  and  is  defective, 
he  may  produce  it  and  have  the  benefit  of  the  defect.  If  he  does  neither, 
all  presumptions  should  be  strongly  against  him. 

A  verbal  agreement  to  extend  the  time  for  payment  of  a  bill  of  exchange, 
made  previous  to  the  execution  of  a  mortgage  to  secure  the  payment  of 
the  bill,  and  constituting  a  part  of  the  agreement  for  such  mortgage,  will 
be  merged  in  the  mortgage,  when  executed,  and  the  latter  will  be  taken 
as  expressing  the  true  and  whole  agreement  in  regard  to  the  time  of 
payment. 

And  if  the  mortgage  does  not  extend  the  time  of  payment,  an  indorser  can- 
not claim  that  he  is  discharged  by  reason  of  the  parol  agreement  to  ex- 
tend the  time. 

In  this  action  the  plaintiff  sought  to  charge  the  defendant, 
William  Beach,  as  indorser  of  a  bill  of  exchange  for  $2000, 
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drawn  on  the  26th  day  of  August,  1861,  by  defendant,  Peter 
Boyce,  upon  Ghipman  &  Savage,  also  defendants,  and  accepted 
by  them,  and  indorsed  by  the  defendants  M.  Boyce  and  W. 
Beach  respectively,  payable  forty-five  days  after  the  date 
thereof. 

The  complaint  alleged  the  making,  drawing,  accepting  and 
indorsing  of  said  bill  of  exchange  by  the  defendants  as  above 
stated ;  that  at  its  maturity  it  was  presented  to  and  payment 
was  demanded  of  the  acceptors,  which  was  refused,  and  that 
thereupon  the  bill  was  duly  protested  and  notice  of  protest  was 
given  to  the  drawer  and  indorser  respectively.  The  complaint 
also  alleged  that  the  plaintiff  was  the  owner  and  holder  of  said 
bill,  and  demanded  judgment  against  the  defendants  for  the 
amount  of  said  bill,  interest  and  costs.  The  defendant  Beach 
denied  specifically  the  allegations  in  said  complaint  and  all 
liability  on  said  drafts  as  an  indorser  thereon.  He  also  claimed 
to  be  discharged  from  any  liability  upon  said  bill  by  reason  of 
an  agreement  alleged  by  him  to  have  been  made  and  entered 
into  without  his  knowledge  or  consent,  for  a  valuable  considera- 
tion, between  the  plaintiff  and  defendant,  Peter  Boyce,  for 
whose  accommodation  said  bill  was  drawn  and  indorsed,  extend- 
ing the  time  of  payment  of  said  draft  for  a  definite  period  be- 
yond its  maturity.  The  plaintiff  denied  all  allegations  of  the 
defendant  in  his  answer  constituting  a  defense  or  counter-claim. 
The  issues  joined  as  to  defendant  Beach  were  referred  to  Isaac 
R.  Elwood,  Esq.  as  sole  referee.  On  the  trial,  before  the  referee, 
the  plaintiff  produced  the  bill  of  exchange  set  forth  in  the  com- 
plaint, accepted  by  Chipman  &  Savage  and  indorsed  by  Man- 
chester Boyce  and  William  Beach ;  and  the  indorsement  of 
Beach  was  admitted  by  his  counsel ;  and  the  signatures  of  the 
other  parties  proved.  The  certificate  of  the  notary  was  then 
introduced,  by  which  he  certified  that  on  the  13th  of  October, 
1851,  at  the  request  of  the  Bank  of  Albany,  he,  the  notary, 
presented  the  bill  at  the  office  of  Chipnum  ^  Savage^  the  ac- 
ceptors, and  demanded  payment  of  the  same,  which  was  re- 
fused. That  thereupon  he  protested  said  bill  and  on  the  same 
day  gave  notice  of  the  non-payment  thereof  to  the  drawer  and 
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indorserSy  by  maiL  The  counsel  for  the  defendant  objected  to 
the  reading  of  the  bill  of  exchange  in  evidence,  because  .the 
certificate  of  the  notary  showed  that  the  alleged  protest  and  the 
notice  therein  certified  to  have  been  given  to  the  defendant, 
were  insufficient  to  charge  him  as  indorser.  The  objection  was 
overruled  by  the  referee.  Charles  P.  Bissell,  a  witness  for  the 
plaintiff,  testified  that  the  plaintiff  Mr.  Burbank,  Mr.  David 
Oope,  himself  and  others  were  joint  proprietors  of  an  individ- 
ual bank,  known  as  the  Eagle  Bank  of  Rochester,  and  the  bill 
was  discounted  at  this  bank.  Mr.  Burbank  was  president,  and 
was  the  nominal  proprietor  of  the  bank ;  the  witness  and  others 
were  interested  with  him  ;  that  is,  interested  in  all  the  transac- 
tions of  the  bank.  Burbank,  Oope  and  the  witness  continued 
interested  in  the  bank  up  to  the  maturity  of  the  bill ;  the  bank 
then  held  it  On  the  13th  October,  when  the  bill  matured,  the 
bank  was  still  an  individual  bank.  The  bill  was  discounted  for 
Peter  Boyce — possibly  for  Beach.  The  witness  was  cashier  at 
the  time  of  this  discount.  It  was  paper  originally  discounted 
for  Peter  Boyce,  and  witness  thought  it  was  Boyce's  draft  on 
Ghipman  &  Savage.  That  no  one  was  interested  in  the  bank 
at  the  time  of  the  discount  and  up  to  its  maturity  except  Bur- 
bank, as  nominal  owner,  and  the  witness  and  Cope  jointly  in- 
terested with  him.  On  ^s  re-direct  examination  this  witness 
testified  that  they  paid  part  money  for  this  paper  when  dis- 
counted. The  plaintiff,  by  his  counsel,  moved  that  the  testi- 
mony of  this  witness,  relating  to  the  proprietors  of  the  Eagle 
Bank,  be  stricken  out  as  irrelevant  and  immaterial  upon  any  of 
the  issues  of  the  action.  But  the  referee  refused  so  to  do,  and 
the  plaintiff  excepted.  It  was  agreed  by  the  respective  counael 
that  this  suit  was  commenced  November  17, 1851.  On  his  re- 
examination, this  witness  further  testified  as  follows :  ''  Gideon 
W.  Burbank  was  the  individual  banker  of  the  Eagle  Bank ;  he 
furnished  the  securities  to  the  comptroller ;  the  circulating 
notes  of  the  bank  were  delivered  to  Burbank  by  the  comptroller. 
The  notes  or  bills  were  '  I  promise  to  pay,'  &c.,  and  named  the  Ea- 
gle Bank.  They  were  signed  by  me  as  cashier  and  Burbank  as 
president.    It  was  called  the  Eagle  Bank ;  but  so  far  as  neoea- 
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8ary  to  use  any  name^  Burbank's  nam«  was  used,  except  that  I 
WB8  eashier  of  the  bank.  Cope's  and  my  interest  arose  from 
our  having  advan*ced  specific  sums  of  money  to  Barbank  for  the 
capital.  We  were  to  receive  dividends  from  the  earnings  of  the 
bank  as  interest  There  was  a  certificate  filed  with  the  comp- 
troller at  the  beginning  of  the  organization  of  the  bank,  show- 
ing  in  whose  name  the  business  of  the  bank  was  to  be  conduct- 
ed. Gideon  W.  Burbank  acted  as  president ;  I  think  it  was 
not  generally  known  that  other  persons  were  interested ;  Bur- 
bank  was  ostensibly  the  sole  proprietor.  I  received  a  salary 
as  cashier."  The  defendant's  counsel  again  insisted  that  the 
protest  of  the  said  bill  of  exchange  was  insufficient,  and  that 
said  evidence  was  insufficient  to  charge  the  defendant  Beach ; 
and  being  called  upon  by  the  counsel  for  the  plaintiff  to  specify 
wherein  the  said  protest  and  evidence  were  insufficient,  stated 
that  the  certificate  of  the  notary  showed  that  the  said  bill  of 
exchange  was  not  sufficiently  or  properly  protested  to  charge  this 
defendant,  inasmuch  as  it  did  not  appear  that  a  proper  demand 
had  beeh  made  at  the  proper  place,  nor  that  the  demand  was 
properly  made ;  because  no  hour  of  the  day  was  stated  when 
the  demand  was  made ;  because  no  personal  demand  was  made 
of  the  acceptors  or  either  of  them ;  because  the  person  making 
the  demand  had  no  authority  to  make  it,  nor  was  the  demand 
made  by  or  for  the  proper  person ;  because  it  did  not  appear 
that  any  notice  of  the  demand  of  payment  was  given  to  the 
defendant,  but  merely  a  notice  of  non-payment ;  because  the 
demand  was  not  made  at  the  request  of  the  owner.  Which  said 
several  objections  were  overruled  by  the  referee.  Peter  Boyce 
was  then  called  as  a  witness  for  the  defendant,  Beach,  and  tes- 
tified as  follows  :  "  I  have  seen  this  bill  of  exchange  before ;  it 
was  discounted  by  the  Eagle  Bank  of  Rochester  for  me,  about 
the  time  of  its  date — ^probably  on  the  day  of  the  date.  Wil- 
Uam  Beach  was  an  accommodation  indorser  upon  the  bill. 
After  the  discount,  I  had  a  conversation  .with  Burbank  about 
payment  and  giving  security  and  extending  time  of  payment 
of  this  bill ;  it  waa  after  the  bill  was  due ;  it  was  two  or  throe 
days  before  a  mortgage  was  given,  which  bears  date  October 
Vol.  XV.  42 


330        OASES  IN  THE  SUPREME  COURT. 

Barbank  v.  Beach. 

18, 1851 ;  it  was  at  the  Eagle  Bank  in  Rochester.  Burbank 
introduced  the  subject  about  the  payment  of  this  bill.  He  said 
if  I  would  give  him  a  mortgage  on  the  mill  he  would  extend 
my  paper  to  such  and  such  dates.  This  bill  was  on  one  of  the 
pieces  of  paper  referred  to.  I  told  him  that  I  would  do  it.  The 
paper  I  hold  is  the  mortgage  I  gave  in  pursuance  of  this  agree- 
ment or  conversation.  I  delivered  it  to  him  on  the  day  of  its 
date ;  he  accepted  and  took  the  mortgage.  This  bill  was  to  be 
extended  to  the  15th  January  then  next.  I  made  this  arrange- 
ment without  the  knowledge  of  the  defendant  Beach.  This 
bill  was  discounted  for  my  benefit.  It  was  presented  for  dis- 
count by  me  personally."  The  mortgage  referred  to  was  then 
read  in  evidence. 

It  recited  that  Boyce  was  indebted  to  Burbank,  president  of 
the  Eagle  Bank  of  Rochester,  as  drawer  of  certain  bills  of  ex- 
change, (one  of  which  was  the  one  in  question,  in  this  suit.) 
which  had  been  discounted  by  said  bank,  and  was  given  for 
the  purpose  of  securing  the  payment  thereof;  the  condition  be- 
ing that  Boyce  should  pay  to  the  Eagle  Bank,  the  said  drafts, 
and  the  sums  of  money  secured  to  be  paid  thereby,  and  all  and 
every  such  sum  or  sums  of  money  as  Burbank,  his  successors 
or  assigns,  should  at  any  time  advance,  lend  or  pay  to  Boyce, 
or  on  his  account  or  behalf,  upon  or  by  way  of  discount,  &c., 
and  it  was  expressly  agreed  and  understood  that  said  mortgage 
was  in  no  ifray  to  affect  or  impair  any  security  held  by  the 
mortgagee  for  the  payment  of  the  sums  of  money  and  drafts 
therein  mentioned,  but  was  intended  to  be  in  addition  thereto. 
The  witness  further  testified  that  after  the  mortgage  was  drawn, 
he  at  first  refused  to  sign  it,  on  the  ground  that  it  was  not  ac- 
cording to  the  agreement,  because  it  required  him  to  pay  the 
drafts,  &c.,  without  extending  the  time  of  payment.  But  that 
he  finally  executed  the  mortgage,  on  Burbank's  assuring  him 
that  he  might  rely  upon  the  arrangement  being  carried  out,  just 
as  it  had  been  agreed.  The  counsel  of  Burbank  testified  that 
he  advised  Burbank  that  no  time  could  be  given  to  Boyoe  in 
tiie  mortgage,  without  discharging  the  indorsers  ]  and  tiiat  this 
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iRras  the  reason  of  Barbank's  refusing  to  insert  such  a  provision 
in  the  mortgage,  and  Boyce  was  so  informed  at  the  time. 

The  referee  reported  in  favor  of  the  plaintiff,  for  the  amount 
claimed;  and  judgment  was  entered  upon  his  report,  from 
which  the  defendant  appealed. 

Geo.  Underwood^  for  the  appellants. 

Geo,  F  Danforth^  for  the  respondent. 

By  the  Courty  T.  R.  Strong,  J.  The  plaintiff,  in  respect  to 
the  interest  of  Bissell,  Cope  and  others,  in  the  bill  of  exchange, 
must  be  regarded  as  a  "  trustee  of  an  express  trust,"  within  the 
meaning  of  that  phrase  in  §  113  of  the  code ;  and  might  there- 
fore properly  bring  the  action,  without  uniting  those  persons 
with  him.  He  was  the  nominal  proprietor  of  the  bank ;  all  the 
contracts  and  transactions  of  the  bank  were  in  his  name  as  pro- 
prietor ;  and  he  is  clearly  within  the  last  clause  of  the  section 
•referred  to.  But,  aside  from  that  section,  the  objection  of  non- 
joinder of  those  persons  cannot  prevail,  it  not  having  been  taken 
in  the  answer.     {Code,  §§  144, 147, 148.) 

The  authority  of  the  notary,  to  demand  payment  of  the  bill 
and  give  the  requisite  notices,  is  to  be  inferred  from  the  fact 
that  the  bill  was  in  his  possession.  {Bank  of  Uiica  v.  Smith, 
18  John.  229.  Story  on  Bills,  §  360.)  If  the  statement  in  his 
certificate,  that  what  he  did  was  done  at  the  request  of  the  Bank  of 
Albany,  is  of  any  importance,  it  may  also  fairly  be  inferred  that 
he  received  the  bill  from  that  bank,  and  as  they  had  possession 
of  it,  that  they  were  duly  authorized  to  employ  the  notary. 

The  evidence  of  due  presentment  of  the  bill  for,  and  demand 
of,  payment,  is  sufiicient.  It  appears  by  the  notary's  certificate, 
that  the  presentment  and  demand  were  made  at  the  maturity 
-of  the  biU)  ^'  at  the  office  of  Ghipman  &  Savage,  the  acceptors ;" 
.this  language  imports  that  the  office  was  their  place  of  business ; 
•and  it  will  be  presumed  in  favor  of  the  notaiy  that  the  time  in 
the  day  was  proper.  {Story  on  Bills,  §  861.  De  Wolf  v.  Mwr- 
ray,  2  Sa/ndf  166.     Cayuga  Co.  Bank  v.  Hunt,  2  ERU,  636.) 
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In  respect  to  notice  of  dishonor  of  th«  bill,  tlie  certificBto 
states,  that  the  notary  ^^gave  notice  of  the  non-payment  of  th<r 
said  bill  of  exchange  to  the  drawer  and  indorsers  as  follows," 
showing  a  due  service  by  mail.  If  the  notice  was,  simply,  that 
the  note  had  not  been  paid,  it  was  defective ;  notice  of  the  demand 
of  payment  was  also  necessary.  {Story  an  Bills,  i  890.  Sto.  on 
Prom.  Notes,  §  350.  Dole  v.  Gold,  5  Barb.  490.)  But  the  cer- 
tificate does  not  purport,  and  was  not  required,  to  contain  a  copy, 
or  the  contents  of  the  notice  given ;  and  I  am  inclined  to  think  it 
must  be  understood  to  mean,  that  the  notice  was  of  noq-payment 
on  due  presentment  of  the  bill  for  payment,  as  stated  in  the 
certificate.  {Seneca  County  Bank  v.  Neass,  3  Comst.  442, 
and  cases  cited.  Warren  v.  Warren,  Law  Reporter,  Marekj 
1844,  voL  6,  p.  501.)  A  reasonable  intendment  in-  support  of 
the  official  act  of  the  notary,  warrants  that  construction.  If 
notice  was  not  received  by  the^  defendant,  it  was  in  his  power, 
by  annexing  to  his  answer  an  affidavit  denying  its  receipt,  to 
make  it  necessary  for  the  plaintiff  to  prove  the  notice,  in  some 
other  mode  than  by  a  notary's  certificate.  {Laws  of  1833,  ch. 
271,  §  8.)  If  notice  was  received  by  him,  and  was  defective,  it 
was  in  his  power  to  produce  it,  and  have  the  benefit  of  the  de- 
fect. As  he  has  done  neither,  all  presumptions  should  be  strongly 
against  him. 

The  verbal  agreement  testified  to  by  Boyce  that  the  time 
of  payment  of  the  bill  in  suit  should  be  extended,  was,  accord- 
ing to  his  testimony,  part  of  the  agreement  fot  the  mortgage,  and 
made  at,  and  prior  to,  the  execution  of  the  mortgage ;  and  it  is 
a  fatal  objection  to  it  that  it  contradicts  that  instrument  The 
mortgage  describes  the  bill  in  suit;  the  condition  of  the  mort- 
gage is,  that  it  shall  be  paid  with  other  bills  and  sums,  and 
authority  is  given  to  sell  the  premises^  in  case  default  shall  be 
made  in  payment  of  any  sum  secured.  It  contams  no  provision 
for  an  extension  of  the  time  of  payment  of  any  paper.  Accord' 
ing  to  the  mortgage,  no  other  time  being  specified,  the  bill  was 
to  be  paid  at  maturity,  which  was  the  13th  of  October,  1851, 
and  the  mortgage  might  have  been  enforced,  in  respect  to  it, 
upon  its  non-paym$nt  at  that  time ;  but  accordiiig  to  the  TcrM 
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agreement^  tibe  time  of  payment  of  it  was  exteiided  to  the  15th 
of  January,  1852.  The  mortgage,  then,  provided  for  its  pay^ 
ment  at  one  time,  and  the  verbal  agreement  at  another.  Here 
is  a  direct  contradiction,  and  it  is  plain  that  the  mortgage  mast 
be  taken  to  express  the  tme  and  whole  agreement  in  regard  to 
the  time  of  payment.  {Fetrmers  and  Mem.  Bank  v.  Whin- 
fidd,  24  Wend.  419.) 

The  defendant  cannot  set  np  the  verbal  agreement,  if  Boyce 
could  not.  His  rights  have  not  been  affected,  if  time  has  not  been 
given  by  an  agreement  which  Boyce  could  avail  himself  of. 

There  is  nothing  in  the  position,  that  the  verbal  agreement 
between  Boyce  and  the  plaintLB^  as  soon  as  made,  and  before 
the  execution  of  the  mortgage,  effected  a  discharge  of  the  de^ 
fendant.  The  jdaintiff  proposed  to  extend  Boyce's  paper  to  cer- 
tain dates,  if  he  would  give  the  plaintiff  a  mortgage  on  his  mill, 
and  Boyce  said  he  would  do  so.  An  extension  could  not  be 
claimed  by  Boyce,  under  this  agreement,  before  he  executed  the 
mortgage. 

The  judgment  appealed  from  must  be  affirmed. 

[Gatvga  Gcheral  TfiBM,  Jnne  6, 1868.  Sdden,  Johnson  and  T.  R,  86rongi 
Justices.] 


j  15b  833| 

Triff  vs.  Bilet  and  Dewey.  |J2>ejo| 

Where  a  tenant,  who  has  taken  land  to  work  on  shares,  agreeing,  to  deliver  to 
the  landlord  one  half  the«crop,  employs  another  person  to  thrash  the  crop, 
for  one-tenth,  or  eTeiy  tenth  hnshel,  all  the  parties  are  tenants  in  common 
of  the  crop. 

And  the  landlord  having  taken  away  his  half  of  the  grain  after  the  same  was 
thrashed,  and  the  tenant  having  taken  and  disposed  of  a  portion  of  the  re- 
maining half,  leaving  about  70  bushels  in  the  baro  for  the  person  thrashing 
the  grain,  as  his  share ;  Held  that  this  amounted  to  a  partition  between 
tkose  parties,  and  tibat  the  person  who  had  thraslied  the  grain  might  main- 
tain an  action,  fbr  the  conversion  of  the  share  so  left,  against  persons  claim- 
ing the  same  as  the  property  of  the  tenant 

The  right  of  severance,  among  tenants  in  common,  by  one  tenant  of  his  share, 

always  existed,  at  common  law,  as  to  all  property  in  its  nature  severable. 

\Wh0re  pers«Dal  property,  severable  in  its  nature,  in  common  bulk,  and  of  the 
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I  Bame  quality,  Is  owned  by  several  as  tenants  in  common,  each  tenant  may 
I  sever  and  appropriate  his  share,  if  it  can  be  determined  by  measarement 
^  or  weight,  without  the  consent  of  the  others,  and  sell  or  des^oy  it,  without 
being  liable  to  them  in  an  action  for  the  conversion  of  the  common  property. 
One  tenant  in  common  may  maintain  an  action  against  a  stranger,  for  a  con- 
version, and  recover  his  separate  interest,  when  the  nonjoinder  is  not 
pleaded  in  abatement 

Appeal  from  the  decision  of  the  Wayne  county  court,  revera- 
ing  a  judgment  of  a  justice  of  the  peace.  The  action  was  brought 
to  recover  the  value  of  the  plaintiff's  interest  in  a  quantity  of 
wheat^  about  seventy  bushels,  which  it  was  alleged  the  plain- 
tiff and  one  Thomas  Hare  owned  in  common.  The  defendants, 
by  their  answer,  denied  the  allegations  in  the  complaint,  and  i^l- 
ledged  that  if  any  wheat  was^taken  it  was  by  virtue  of  an  at- 
tachment in  favor  of  John  Wells  and  Philip  C.  Wells,  against 
Thomas  Hare,  to  whom  the  wheat  belonged.  Hare  was  exam- 
ined as  a  witness,  and  testified  that  he  raised  the  wheat  in  ques- 
tion, upon  the  land  of  Wells,  on  shares.  Hare  was  to  thrash 
the  wheat  and  deliver  one  half  to  Wells,  after  it  was  thrashed. 
He  employed  the  plaintiff  to  thrash  it ;  agreeing  to  pay  him  one- 
tenth  for  thrashing.  The  plaintiff  thrashed  about  400  bushels. 
His  tenth  part  had  not  been  divided  off  to  him,  but  Wells  had 
drawn  away  his  part  of  the  wheat,  and  Hare  had  drawn  away  a 
part  of  his  share  and  sold  it ;  leaving  about  70  bushels  in  the 
bam,  for  the  plaintiff.  Th^  taking  and  conversion  by  the  de- 
fendants was  proved.  The  justice  rendered  a  judgment  in  favor 
of  the  plaintiff  for  $40,27,  besides  costs ;  which  the  county  court 
reversed.  • 

T.  Hastings,  for  the  appellant. 

Sherwood  ^  Mackenzie,  for  the  respondents. 

By  the  Court,  Johnson,  J.  Hare  raised  the  wheat  in  ques- 
tion upon  shares.  He  was  to  deliver  to  Wells,  his  landlord,  one- 
half  the  crop,  thrashed  and  cleaned  in  the  half  bushel  He 
agreed  with  the  plaintiff  to  thrash  the  crop  on'  shares,  he  the 
plaintiff  to  have  one  tenth,  or  every  tenth  bushel,  for  thrmshing. 
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The  case  of  Putnam  v.  Wise,  (1  JEB«,  234,)  holds  that  where 
a  tenant  who  had  taken  land  to  work  on  shares,  after  his  agree- 
ment with  the  landlord,  entered  into  an  agreement  with  third 
persons  to  do  a  portion  of  the  work  and  take  a  certain  share  of   'lU^^^  ^^ 
the  crops  raised,  all  the  parties,  including  such  third  persons,     ^f 
became  tenants  in  common  of  the  crop.    The  principle  there  es-  (^y^^o^^^^^A^ 
tablishe^  clearly  embraces  this  case.    It  can  make  no  difference 
what  part  of  the  work  the  subcontractor  is  to  perform :  whether 
it  is  preparing  the  ground,  harvesting,  or  thrashing  the  crop,  he 
becomes  a  tenant  in  common,  to  the  extent  of  his  share  under 
the  agreement,  when  his  labor  is  performed.    So  when  logs  are 
delivered  at  a  saw  mill,  to  be  sawed  upon  shares,  the  miller  to 
have  one-half  of  the  boards  when  manufactured,  the  miller  and 
the  owner  of  the  logs  are  tenants  in  common  of  the  lumber  when 
the  contract  is  fully  performed.    {Pierce  v.  Schenck,  3  Hill,  28.) 

The  plaintiff  was  therefore  a  tenant  in  common  with  WeUs 
andHare,  owning  one-tenth  of  the  whole  crop.  Wells  owned 
one-half,  and  Hare  four-tenths.  Wells,  as  appears  from  the  ev- 
idence, took  one-half,  as  he  had  a  right  to  do,  and  this  operated 
as  a  severance  of  his  interest,  leaving  the  plaintiff  and  Hare 
tenants  in  common  of  the  residue  in  proportions  of  one-fifth  and 
four-fifths.  Before  the  taking  complained  of.  Hare  had  taken 
and  disposed  of  a  large  portion  of  the  remaining  one-half,  so 
that  at  the  time  of  the  alleged  conversion  there  only  remained 
of  the  crop  thrashed  about  seventy  bushels.  What  was  the 
plaintiff's  interest  in  this  seventy  bushels  thus  remaining  ?  Was 
he  the  owner  of  forty  bushels  of  the  seventy,  the  quantity  ori- 
ginally belonging  to  him,  or  of  one-fifth  only  of  that  quantity  ? 

The  common  law  gave  tenants  in  common  of  personal  property 
no  remedy  by  any  legal  proceeding  for  partition.  They  were  \ 
compelled  to  resort  to  equity  when  they  could  not  agree  upon  a  ] 
severance  of  their  respective  interests,  and  the  common  property 
was  not  in  its  nature  severable.  But  I  apprehend  the  right  of 
severance,  amongst  tenants  in  common,  by  one  tenant  of  his 
share,  always  existed  at  common  law  as  to  all  property  in  its  na- 
ture severable.  I  do  not  find  the  point  any  where  expressly 
adjudged,  and  no  case  is  referred  to.    But  it  seems  to  me  that 
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where  perBonal  property,  severable  in  its  nature,  in  common 
bulk,  and  of  the  same  quality,  is  owned  by  several  as  tenants  in 
common,  each  tenant  may  go  and  sever  and  appropriate  his  share, 
if  it  can  be  determined  by  measurement  or  weight,  without  the 
consent  of  the  others,  and  sell  or  destroy  it,  without  being  liable 
to  them  in  an  action  for  the  conversion  of  the  common  property. 
And  where  one  tenant  in  common  takes  from  the  common  prop- 
erty, under  such  circumstances,  if  he  does  not  take  beyond  his 
proportion  or  share,  he  will  be  presumed,  in  law,  to  have  severed 
and  taken  his  own,  merely.  The  rule  would  be  different  in  the 
case  of  property  not  severable  in  its  nature.  As  animals,  for 
instance,  where  each  tenant  has  the  same  right  to  every  animal 
And  so  of  other  property  where  the  quality  an^l  value  of  one  ar- 
ticle or  portion  are  different  from  that  of  other  articles  or  portions, 
and  each  possesses  a  distinct  and  obvious  identity.  In  such  cases 
the  partition  must  necessarily  be  by  agreement  or  proceedings 
in  equity.  But  partition  of  personal  property  held  in  common 
was  always  a  matter  of  absolute  right,  both  by  the  civil  and 
the  common  law,  and  might  be  called  for  by  either  tenant,  at 
any  time,  {Bacon- s  Abr.  Joint  Tenant^  I.  7.  Domai,  1498.) 
The  difficulty  of  making  partition  formed  no  obstacle  to  the 
right,  or  the  remedy. 

If  the  foregoing  views  of  the  rights  of  tenants  in  common  are 
correct,  it  follows  that  the  plaintiff  had  forty  bushels  of  wheat 
of  the  quantity  remaining  on  hand  at  the  time  of  the  conversion. 
But  in  addition  to  this.  Hare  testifies  that  he  left  this  expressly 
'  for  the  plaintiff.  This  is  clear  evidence  of  his  intention,  at  the 
time  of  severing  a  portion,  to  take  his  own  share  merely,  and  if 
necessary  an  assent  on  the  part  of  the  plaintiff  might  be  pre- 
sumed, under  the  circumstances,  so  as  to  work  a  partition  to  the 
extent  to  which  it  was  made  by  inutual  assent  and  agreement 
The  defendants,  from  aught  that  appears  in  the  evidence,  were 
entire  strangers  to  all  the  owners  of  the  common  property,  and 
naked  wrongdoers. 

One  tenant  in  common  may  maintain  an  action  against  a 
itranger,  for  a  conversion,  and  recover  his  separate  interest,  when 
the  nonjoinder  is  not  pleaded  in  abatement.    {Giibert  v.  JDicfc- 
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ersMj  7  Wend.  449.    4  Camp.  272.    1  Sound.  291^ note  H.)    yi^ 
The  judgment  of  the  jofltice  was  therefore  right,  and  that  of  the 
comity  court  wrong. 

Judgment  of  the  county  court  reyersed,  and  that  of  the  justice 
affirmed. 

[Catdoa  Obnbral  Term,  Jun«  6, 1858.     Stiden,  T.  /?.  Strang  and  Johnson , 
Justices.] 


CuRTiss  and  others  vs.  Follett  and  Van  Dyke. 

A  comptroller's  deed  is  now  prima  facie  evidence  not  only  of  the  regularitj 
of  the  sale,  but  also  of  all  the  steps  and  proceedings  necessary  to  confer  au- 
thority upon  the  comptroller  to  sell ;  and  the  burthen  of  disproving  the 
authority  of  the  comptroller  is  thrown  upon  the  party  disputing  the  deed. 

But  if  a  party  claiming  under  a  comptroller's  deed,  instead  of  relying  upon  the 
prima  facte  evidence  afforded  by  it,  undertakes  to  give  direct  evidence  of 
the  preliminary  steps,  and  thus  make  out  the  comptroller's  authority,  but 
fails  to  establish  the  regularity  of  the  proceedings,  the  presumption  in  ikvor 
of  the  deed  will  be  overthrown. 

Thus  where  a  party  introduced  a  certified  copy  of  the  return  of  the  collector, 
of  the  non-payment  of  the  taxes  under  which  the  sale  was  made,  with  an 
affidavit  annexed,  which  did  not  show  that  the  account  returned  to  the 
treasurer  was  a  transcript  fh>m  the  original  assessment  roll,  nor  any  thing 
upon  that  subject;  Meldf  that  neither  the  treasurer  nor  the  comptroller  had 
any  evidence  before  him  that  the  taxes  assessed  by  the  assessors  and  con^ 
tained  in  the  assessment  roll  remained  unpaid  ]  and  that  the  presumptions 
in  favor  of  the  validity  and  regularity  of  the  sale,  afforded  by  the  deed, 
were  completely  negatived,  and  the  sale  and  conveyance  shown  to  be  en- 
tirely void. 

Unless  it  appears  from  the  return  of  the  collector  that  the  taxes  asseaaed  and 
contained  in  the  assessment  roll,  have  not  been  paid,  the  comptroller  has 
no  authority  to  sell.  The  evidence  of  that  fact,  In  the  manner  prescribed, 
can  alone  give  him  jurisdiction. 
-Indeed  by  husband  and  wife,  not  acknowledged  by  the  wife,  gives  to  the 
fsantee  an  estate  for  the  life  of  the  husband  only,  and  upon  the  death  of 
the  husband,  the  wife  will  be  restored  to  all  her  rights  in  the  premises, 
divested  of  the  claims  of  the  husband  and  his  grantees. 

And  the  statute  expressly  declaring  that  the  right  of  a  married  woman  shall 
not  pass  by  her  deed,  unless  the  same  is  acknowledged,  the  ftict  thai  tke 
Vol.  XV.  48 
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cooBtderstion  of  k  ctrnTeyance  by  ber  and  her  hnsband  was  paid  to  tfto 
wife,  will  act  estop  ber.  fhxm  claiming  tbe  land  after  the  death  of  ber 
husband. 

A  subsequent  conveyance  by  tho  occvpantSi  of  premises  which  have  been  sold 
for  taxe8»  is  no  evMence  that  they  haye  waived  the  notice  which  the  statute 
requires  a  purchaser  at  a  tax  sale  to  give  to  the  occupant  of  the  land,  in 
order  to  perfect  his  title. 

A  waiver  is  not  equivalent  to  the  service  of  a  notice  which  the  statute  re- 
quires, to  render  a  title  under  a  statutory  proceeding  complete. 

*  This  action  was  commenced  in  June,  1851,  to  recoyer  the 
possession  of  about  two  acres  of  land  in  tho  city  of  Rochester, 
1>eing  part  of  lot  No.  16,  of  the  third  division  of  lots,  in  town- 
ship No.  IS,  in  the  7th  range  of  townships  of  Phelps  and  6qr- 
ham^s  purchase.  The  defendants  were  in  possession  at  the  time 
the  suit  was  commenced ;  the  defendant,  Van  Dyke,  as  tenant 
of  the  other  defendant.  The  defendants'  answer  denied  the 
title  of  the  plaintiffs,  Mid  set  up  title  in  the  defendant  Hannah 
Follett.  The  cause  was  tried  at  the  Monroe  circuit,  held  by 
Justice  Pratt,  in  July^  1852. 

Upon  the.  trial  the  plaintiffii  proved  that  one  Joseph  Ellis 
went  into  possession  of  the  premises  in  question  under  Abijah 
B.  Ourtiss,  in  May,  182^;  that  when  he  left,  Curtiss  put  one 
Boyd  into  possession,  who  continued  to  occupy  until  one  Wil- 
liam Hamilton  went  into  possession,  in  tbe  spring  of  1831. 
Abijab  B.  Curtiss  died  in  the  faU  ef  1880.  At  this  time  Ros- 
well  Lockwood  had  charge  of  the  premises,  as  agent  of  Betsey 
Curtiss,  who  was  a  maiden  idster  of  Abijah  B.  Curtiss.  Ham- 
ilton went  into  possession  under  a  lease  from  her,  and  continued 
in  possession  for  six  years.  Betsy  Curtiss  died  in  18S7|  having 
first  made  her  last  will  and  testament  in  due  form  to  pass  real 
estate,  whereby,  among  other  things,  she  directed  her  executors, 
as  soon  as  it  could  be  advantageously  done^  to  sell  her  real  es- 
tate, and  after  the  payment  of  her  debts,  to  distribute  die  pre- 
oeeds  in  equal  portions  to  the  three  plaintiffs.  •  The  plaintiffs  were 
her  only  heirs  at  law,  and  also  the  only  heirs  at  law  of  Abijah 
B.  Curtiss.  After  the  death  of  Betsey  Custiss,  her  executors^ 
{Loswell  Lockwood,  H^nry  E.  B.ochester  and  Otis'  Pv  SbeldoB, 
took  ^iuifge  of  .th»  pvoperfy,  and-  continued ^to  manage  it  iuitil 
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it  was  Bturrendered  to  the  plaintifiis,  in  the  year  1851,  before  the 
oommeneement  of  this  suit  There  was  a  log  hpuse  upon  the 
premises  in  question,  when  Ellis  went  into  possession,  which 
remained  there  and  was  occupied  by  the  successive  tenants, 
Aiiftil  it  was  torn  down  by  Henry  £.  Rochester's  directions,  some 
five  or  six  years  before  the  trial.  These  premises  in  question 
were  occupied,  not  as  a  distinct  parcel,  but  as  a  part  of  the  entire 
lot,  the  title  to  which  was  claimed  by  Betsey  Gurtiss.  The  lot 
was  cultivated  or  kept  enclosed  until  within  two  or  three*  years 
of  the  trial,  when  the  fence  upon  the  street  was  removed,  with 
a  design  of  replacing  it  with  a  board  fence,  which  however  was 
not  built,  BO  that  the  premises  in  question  lay  open  to  the  street 
There  was  a  fence  on  two  sides  of  the  lot,  and  one  Tripp  h^ 
permission  to  take  sand  from  a  sand  bank  upon  the  premises  in 
question)  from  one  of  the  plaintiffs,  with  directions  from  him 
and  the  executors  to  take  charge  of  the  lot  Tripp  was  in  the 
habit  of  taking  and  selling  sand  from  the  premises  in  question, 
and  was  engaged  in  doing  so  when  the  defendants  came  into 
possession,  as  next  her^nafter  mentioned.  In  April,  1851,  the 
defendants  entered  into  the  possession  of  the  premises  in  ques* 
tion,  and  still  remain  in  possession.  Here  the  plaintiffs  rested. 
The  defendants  then  gave  in  evidence  a  warranty  deed  of  the 
premises  in  question,  duly  acknowledged  aod  reoorded,  from 
Samud  Johm  and  bis  wife  to  Hannah  Foll^tt,  dated  JiH^uary 
4th,  1824.  and  proved  that  she  lived  <m  the  preqiises  in  182S, 
and  befcMre  that  time,  and  that  she  resided  there  some  six  dr 
eight  years  in  the  whole.  Th^  defendazkts  tbei»  rested.  The 
pkHAtiffs  then  gave  in  evidence aquit-claim  deed  of  Ae premises 
in  question,  from  Henry  T.  FoUett  and  Hannah  his  wife,  but 
not  acknowledged,  to  Betsey  Gurtiss,  dated  May  1^,  1829, 
and  then  proved  by  the  subscribing  witness  thai  both  of  them 
executed  the  deed  in  his  presenoa.  That  be,  Fellett  and  wife, 
and  Abijah  B.  Curlass  were  sitting  together  al  the  aame  table, 
and' that  Gurtiss  remarked  to  him  that  he  had  paid  Mrs.  FoUett 
^50,  and  asked  him  to  witness  the  deed.  That  the  Ap^  was 
idien  executed,  and  he  witnessed  it  Mou  FoUf  tt  and  her  hu#- 
hnA  M^  the  pnemisos  in  May,  1829,  eight  or  t^  diifs  afker  the 
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execution  of  this  deed.  That  before  she  went  away,  she  stated 
to  Tripp  that  ^he  was  willing  to  leave  the  premises,  now  that 
Mr.  Gurtiss  had  satisfied  her.  The  plaintiffs  then  proved  that 
search  had  been  made  in  the  office  of  the  town  clerk  of  the  town 
of  Brighton,  in  the  office  of  the  clerk  of  the  board  of  supervisors^ 
and  among  the  papers  of  the  executors  of  Enos  Blossom,  proved 
to  have  been  collector  of  the  town  of  Brighton  for  the  yean 
1817  and  1818,  for  the  assessment  rolls  of  that  town  for  Aose 
years ;  that  nothing  of  the  kind  could  be  found  except  a  paper, 
purporting  to  be  a  draft  of  a  valuation  roll  for  the  year  1817^ 
not  signed  by  the  assessors,  from  which  it  appeared  that  the 
said  lot  No.  16,  was  set  down  as  non-resident  land,  Samud 
Jones,  owner.  The  plaintiffs  then  gave  in  evidence  the  returns 
of  Enos  Blossom,  collector  of  the  town  of  Brighton,  for  the  years 
1817,  and  1818,  which  embraced  lot  16,  stating  it  to  be  ''  non- 
resident," and  giving  the  value  of  said  lot,  and  the  amount  of 
the  tax  thereon.  The  return  for  each  year  was  accompanied 
by  an  affidavit  of  the  collector,  in  which  he  swore  that  the 
'^  sums  mentioned  in  the  preceding  account  remain  due  and  un- 
paid, and  that  I  have  not,  upon  diligent  inquiry,  been  able  to 
discover  any  goods  or  chattels  belonging  to  or  in  possession  of 
either  of  the  persons  charged  with  or  liable  to  pay  the  said  re- 
spective sums,  whereon  I  could  levy  the  same." 

A  certificate  of  the  comptroller  was  then  introduced,  in  which 
he  stated  that  he  had  compared  the  preceding  extracts  above 
referred  to,  firom  the  accounts  of  unpaid  taxes  on  lands  of  non- 
residents, returned  to  his  office  for  the  years  1817  and  1818,  by 
the  treasurer  of  the  county  of  Ontario ;  and  that  the  same  were 
correct  extracts  from  the  originals  on  file  in  said  office,  and  con- 
tained all  that  related  to  lot  sixteen,  township  thirteen,  range 
seven,  division  three,  in  Phelps  and  Gorham's  purchase.  The 
plaintiffs  then  produced  and  gave  in  evidence  a  certificate  of  the 
comptroller,  of  the  sale  of  the  premises  in  question,  for  taxes,  by 
the  comptroller,  on  the  12th  day  of  April,  1826,  to  H.  N.  Gur- 
tiss. And  a  deed  from  the  comptroller,  covering  the  premises 
in  question,  in  the  usual  form,  to  Horatio  N.  Gurtiss,  bearing 
dale  May  Ist,  1828 ;  and  a  deed  from  Horatio  N.  Gurtiss  to 
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Betsey  Cnrtiss,  of  the  same  premises,  dated  June  27,  1828, 
daly  acknowledged  and  recorded.  The  plaintiffs  then  proved 
by  a  witness,  that  he  served  a  notice  on  Hannah  Follett,  in 
1828,  or  before,  who  said  to  him  that  she  would  not  leave  the 
premises  unless  Abijah  B.  Curtiss  would  make  her  some  recom- 
pense. It  was  then  proved  that  Henry  T.  Follett  died  in  Feb- 
ruary, 1840.  The  plaintiffs  then  gave  in  evidence  a  deed  duly 
acknowledged  and  recorded,  from  David  Armour  to  Benjamin 
Miller,  of  the  said  lot  Na  16,  dated  May  25th,  1825 ;  a  mort- 
gage of  the  said  lot,  of  the  same  date,  duly  acknowledged  and 
recorded,  from  Miller  to  Armour;  a  transfer  of  mortgage  to 
Abijah  B.  Curtiss,  dated  April  13th,  1827,  and  a  release  of  the 
equity  of  redemption  of  the  mortgaged  premises  from  Miller  to 
Abijah  B.  Curtiss,  dated  April  24th,  1827,  acknowledged  at  its 
date,  and  recorded  in  1852 ;  also,  a  deed  from  Abijah  B.  Curtiss 
to  Betsey  Curtiss,  dated  April  24th,  1828,  duly  acknowledged 
^d  recorded  on  the  same  day.  The  plaintiff  then  proved  that 
Benjanun  Miller  was  in  possession  of  the  said  lot,  except  the 
two  acres  in  question,  then  in  the  possession  of  the  defendant, 
Follett,  in  the  years  1825, 1826, 1827  and  1828,  and  then  again 
rested.  The  defendant  then  proved  by  Ashley  Sampson,  that 
he  had  a  mortgage  on  the  premises  in  question,  dated  in  1822, 
executed  to  him  by  Samuel  Jones ;  that  he  foreclosed  it  and 
turned  Mrs.  Follett  out  of  possession,  several  years  afterward, 
but  could  not  tell  exactly  when.  She  again  went  into  pofr^ 
session  of  the  two  acres.  The  court  thereupon,  with  the  consent 
of  both  parties,  directed  a  verdict  for  the  plaintiffs,  subject  to  a 
case  to  be  made  by  them,  for  the  opinion  of  the  supreme  coui 
at  general  term,  with  power  to  give  judgment  to  either  party, 
and  with  liberty  to  either  party  to  turn  the  case  into  a  bill  of 
exceptions. 

O.  HdutingSj  for  the  plaintiffs. 

/  A.  Spencar,  for  the  defendants. 
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By  the  Court,  Johnson,  J.  The  premisee  in  qaestion  con* 
9iat  of  about  two  acres  of  land,  "within  the  boonds  of  the  city 
of  Rochester.  At  the  time  of  the  commencement  of  the  action, 
the  defendants  were  in  the  actual  and  peaceable  poBsession  of 
the  premises.  This  was  saffident  for  them,  unless  the  plaintiffs 
could  show  a  title  which  gave  them  the  right  to  the  possession 
as  against  the  defendants.  The  plaintiffs  undertook  to  make 
title  to  themselves  from  three  different  sources.  First,  by  a 
deed  of  lot  number  16,  of  which  the  two  acres  in  question  are  a 
part,  from  David  Armour  to  Benjamin  Miller,  dated  May  25th, 
1825,  and  by  sundry  mesne  conveyances  to  the  plaintifiis.  Se- 
cond, by  a  deed  from  the  comptroller,  in  pursuance  of  a  tax  sale, 
dated  May  1st,  1828.  The  sale  was  on  the  12th  of  April,  1826, 
of  twenty-four  acres,  in  the  northwest  comer  or  part  of  lot  16, 
for  the  taxes  of  1817  and  1618,  and  embraced  the  premises  in 
question.  Third,  by  quit-claim  deed  from  the  defendant^  Hannah 
FoUett,  and  her  husband  Henry  T.  FoUett,  to  Betsey  Gurtiss, 
dated  May  12th,  1829.  Hannah  FoUett  was  then  a  married 
woman,  residing  with  her  husband  upon  the  premises  in  ques- 
tion ;  and  this  deed  was  not  acknowledged  by  her.  Convey- 
ances, from  aU  these  sources  united  in  Betsey  Curtiss,  who  died 
in  1837,  having  devised  the  lands,  including  these  premises,  to 
the  plaintiffs.  But  I  am  clearly  of  opinion  that,  notwithstand«- 
ing  all  these  conveyances,  the  plaintiffs  have  entirely  failed  to 
make  out  a  valid  title  to  the  premises  in  question,  as  against 
Hannah  FoUett  and  those  holding  under  her. 

As  to  the  conveyance  from  Armour,  no  attempt  was  made  to 
show  title  in  him  at  the  time  of  his  conveyance,  or  prior  thereto. 
Besides,  the  defendant,  Hannah  FoUett,  and  her  husband,  were 
then  in  the  actual  possession  of  the  premises  in  question,  under 
a  deed  of  a  j^r  date  to  her,  from  another  person.  So  that  this 
deed  from  Armour  was  void,  even  had  title  been  shown  in  him 
at  the  time. 

Nothing  can  be  claimed  from  the  comptroUer's  deed ;  because, 
had  it  appeared  that  all  the  proceedings  irere  regular^  so  as  to 
give  the  comptroller  authority  to  seU  and  convey,  the  land  was 
actually  occupied,  at  the  date  of  the  conveyance,  by  Mrs.  FoUett 
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md  het  husband ;  and  no  notice,  snch  as  the  statute  requires 
'in  such  cases,  is  shown  to  have  been  given  to  them  by  the 
grantee.  Indeed,  it  is  expressly  admitted  by  the  plaintiffs' 
counsel,  that  no  such  notice  was  given.  But  the  preliminary 
*  proceedings  were  clearly  defective,  and  the  comptroller  acquired 
no  jurisdiction,  and  had  no  power  or  authority  to  sell. 

Before  the  act  of  1850,  {Sess.  Laws  of  1850, 844,  chap,  188,) 
amending  the  revised  statutes,  it  was  necessary  for  a  party 
cluBiing  under  a  comptroller's  deed,  in  order  to  entitle  himself 
to  recover,  to  go  behind  the  deed  and  show  at  least  a  valid  as- 
sessment and  a  regular  return  by  the  proper  collector,  to  estab- 
lish  the  authority  of  the  comptroller  to  sell  tod  convey.  His 
deed  was  only  prima  fade  evidence  that  the  proceedings  had 
been  all  regular  in  regard  to  the  sale  and  conveyance ;  but  not 
of  the  authority  to  sell.  That  was  to  be  made  out  by  evidence 
almnde.  This  act  has,  however,  changed  the  rule  of  evidence 
on  this  subject ;  and  thrown  the  burthen  of  disproving  the  au- 
thority of  the  comptroller,  upon  the  party  disputing  the  deed. 
The  comptroller's  deed  is  now  prima  facie  evidence  not  only 
of  the  regularity  of  the  sale,  but  also  of  all  the  steps  and  pro- 
ceedings necessary  to  confbr  authority  upon  the  comptroller  to 
sell.  The  plaintiffs,  upon  the  trial,  not  relying,  as  they  might 
have  done,  upon  the  prim^  facie  evidence  afforded  by  the  deed, 
undertook  to  give  direct  evidence  of  the  preliminary  steps,  and 
thus  make  out  the  comptroller's  authority.  In  doing  this,  they 
introduced  a  certified  copy  of  the  return  of  the  collector,  of  the 
non-payment  of  the  taxes  under  which  the  sale  was  in  fact  made. 
This  return  is  clearly  defective.  The  statute  (2  R,  S.  518, 
i  11,)  under  which  the  return  was  made,  required  the  collector, 
witiiin  a  week  after  the  expiration  of  the  time  for  paying  the 
amount  of  the  tax  to  the  county  treasurer,  to  deliver  to  such 
treasurer  an  account  of  all  taxes  remaining  due,  which  he  had 
been  unable  to  levy,  and  make  oath  that  the  sums  mentioned  in 
such  account  remained  unpaid,  and  that  he  had  been  unable  to 
discover  any  goods  or  chattels  belonging  to  or  in  the  possession 
of  the  persons  charged,- whereon  he  could  levy  the  same;  and 
Ukat-the  tuscount  was  a  true  transcript  froim  the  originalassesir- 
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ment  roll.  The  affidavit  annexed  by  the  collector  to  his  accoimt 
returned  to  the  treasurer,  did  not  show  that  the  account  so  re- 
turned was  a  transcript  from  the  original  assessment  roll,  nor 
any  thing  upon  that  subject.  Neither  the  treasurer,  therefore, 
nor  the  comptroller,  had  any  evidence  before  him,  that  the  taxes 
assessed  by  the  assessors  and  contained  in  the  assessment  roll 
remuned  unpaid.  The  presumptions  in  favor  of  the  vaKdity 
and  regularity  of  the  sale,  afforded  by  the  deed,  were  completely 
negatived  by  this  proof,  and  the  sale  and  conveyance  shown  to 
be  entirely  void.  No  assessment  whatever,  in  fact,  was  shown; 
and  for  aught  that  appears  to  the  contrary,  the  account  returned 
was  one  made  up  by  the  collector.  Unless  it  appeared  from  the 
return  of  the  collector  that  the  taxes  assessed  and  contained  in 
the  assessment  roll  had  not  been  paid,  the  comptroller  had  no 
authority  to  sell.  The  evidence  of  this  fact,  in  the  manner  pre- 
scribed, could  alone  give  him  jurisdiction. 

The  deed  from  Henry  T.  FoUett  and  his  wife,  Hannah  FoUett, 
the  defendant,  gave  to  the  grantee  an  estate  for  the  life  of  the 
husband  only,  not  being  acknowledged  by  the  wife.  This  estate 
terminated  at  the  death  of  Henry  T.  FoUett,  the  husband,  in 
February,  1840.  By  this  event  Mrs.  FoUett  was  fully  restored 
to  aU  her  rights  in  the  premises,  divested  of  the  claims  of  the 
husband  and  his  grantees.  This  right,  it  seems,  she  exercised, 
and  resumed  possession  in  AprU,  1851.  Fdlett  and  wife 
claimed,  as  has  been  seen,  under  a  deed  to  the  wife. 

The  plaintiffs'  counsel  contends  that  the  conveyance  by  the 
defendant  Hannah  FoUett  and  her  husband,  in  May,  1829,  was 
in  affirmance  of  the  comptroller's  deed,  and  is  evidence  that  they 
waived  the  notice  which  the  statute  requires  the  purchaser  at 
the  tax  sale  to  give  to  the  occupant  of  the  land,  in  order  to  per- 
fect his  tide.  But  the  inference  from  the  fact  of  the  sale  and 
conveyance  by  FoUett  and  wife,  is  manifestly  just  the  contrary 
of  this.  The  consideration  of  this  conveyance  is  shown  to  have 
been  $250,  paid  to  Mrs.  FoUett,  in  money,  and  is  clear  evidence 
that  neither  the  grantors  nor  the  grantee  regarded  the  oomp- 
troUer's  deed  as  of  any  consequence.  But  independent  of  this, 
a  waiver  is  not  equivalent  to  the  service  of  a  notice,  which  the 
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statute  requires  to  render  a  title  under  a  statutory  proceedmg 
complete*    {JcuAsan  v.  Estp,  1  Wend.  148.) 

Again ;  it  is  urged  by  the  plaintiffs'  counsel  that  inasmuch 
as. it  is  shown  by.  the  evidence,  that  the  consideration  of  the 
conveyance  was  paid  to  Mrs.  Follett,  instead  of  her  husband,  at 
the  time  of  giving  the  deed,  she  is  estopped  from  claiming  the 
land,  although  her  deed  was  not  properly  executed  to  divest  her 
of  her  title.  But  this  consequence  does  not  follow  in  the  pres- 
ent case,  even  if  we  were  to  hold  that  the  principle  of  estoppel 
applies  to  married  women  when  acting  under  and  with  their 
husbands.  It  is  a  sufficient  answer,  I  think,  for  her,  that  by 
the  express  provision  of  the  statute  her  right  did  not  pass  to 
the  grantee,  and  was  in  no  wise  affected  by  this  deed.  But  if 
this  were  not  so,  the  evidence  does  not  show  that  she  ever 
agreed  to  do  any  thing  more  than  she  did  do ;  nor  that  she  was 
ever  requested  to  acknowledge  the  deed ;  nor,  indeed,  that  it 
waa  ever  expected  by  the  grantee  that  she  would.  The  deed 
was  effectual  without  her  acknowledgment,  for  the  purpose  of 
divesting  the  husband  of  his  estate  in  the  land ;  and- the  pre- 
sumption is,  that  the  parties  understood  the  law,  and  only  bar- 
gained for  the  right  which  the  deed  as  executed  and  accepted 
legally  conveyed. 

Another  ground  taken  by  the  plaintiffs'  counsel  is,  that  the 
defendants  themselves  proved  by  parol  that  Mrs.  FoUett  and 
her  husband  were  turned  out  of  possession  of  the  premises  some 
time  prior  to  1829,  on  the  foreclosure  of  a  inortgage  upon  the 
same  premises,  executed  by  her  grantor,  and  that  as  she  was 
shown  to  have  been  in  possession  again  in  May,  1829,  the  pre- 
sumption is  that  she  went  in  under  the  title  through  which  the 
plaintiffs  claim.  But  no  such  presumption  arises;  e^)ecially 
when  the  fact  is  shown  that  the  testator  under  whom  the  plain- 
tiffs claim,  purchased  and  took  a  conveyance  from  the  defendant 
Mrs.  Follett  and  her  husband,  who  were  then  actually  in  pos- 
session claiming  title  to  it,  and  surrendered  their  possession  to 
the  grantee  soon  after  executing  the  deed.  The  legal  inference 
is  just  the  reverse  of  that  claimed. 

YW-.XV.  44 


346  OASES  IN  THE  SUPREME  COURT. 

St.  John  V.  St  John's  Ohnicfa  in  Ithaca. 

The  pluntifik,  however,  are  not  estopped  by  this  qmt-claim  deed 
from  FoUett  and  wife,  from  questioning  the  defendants'  title, 
and  showing  a  perfect  one  in  themselves  from  another  sonroe, 
as  claimed  by  the  defendants'  counsel.  {Sparrow  -9.  Kingman^ 
1  Cmnst.  242.)  Snt  althongh  the  deed  is  not  oonchuiTe  as  an 
estoppel,  it  is,  certainly,  unexplained,  presnmptiye.evidenoe  that 
Betsey  Curtiss,  vnder  whom  the  plaintiffs  clum,  recegnused  1}ie 
validity  of  the  claim  of  her  grantors,  and  as  one  hostile  to  liers. 
And  as  Mrs.  Follett's  rights  were  not  affected  by  that  deed,  in- 
'  dependent  of  the  rights  of  her  husband,  and  she  has  resumed 
her  possession,  her  claim  must  be  regarded  as  sufficient,  against 
the  plaintiffs'  daim  of  title,  until  they  can  trace  theirs  back  to 
the  original  source  of  title. 

The  defendants  are,  therefore,  in  my  opinion,  entitled  to  ju^- 
ment  on  the  case  presented. 

[GiTUOA  Qenebal  Term,  June  6, 1868.  Sddint  T,  R.  Strmig  and  Mmum^ 
Jnstipee.] 
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In  an  action  to  recover  moneyB  which  th«  plaintiff  has  been  compelled  to  pay 
upon  a  jnd£:ment  against  him  and  others  ibr  a  trespass  committed  by  them 
npon  the  property  of  another,  by  the  direction  of  the  defendants,  the  Judg- 
ment in  the  trespass  soit  is  competent  evidence  to  Aow  that  shch  a  Judg- 
ment ivas  recoyered,  and  also  to  establish  the  flust  of  the  commission  of  the 
-  trespass  ftie  which  it  was  reiidered. 

Of  that  ihct  the  former  Judgment  is  ooncluslTe  evidenoe,  and  estops  the  plain- 
tiff in  the  second  suit  from  showing  the  truth  to  be  otherwise. 

But  whether  the  trespass  was  done  maiafide  ex  bona  fide  the  reooid  ef  the 
foimer  Judgment  does  net  show.  It  la  therefore  competent  Ibr  the  plainitf 
to  proye  that  the  act  wa^  done  ingoodftith,  and  with  the  consent  of  the 
owner  of  the  property. 

The  law  will  not  raise  an  implied  promise  to  indemnify  a  party  fi»r  the  eom- 

'  mitting  of  a  trespass. 

This  action  was  brought  to  recover  moneys  irhich  the  plain- 
tiff  wa0  compelled  to  pay  under  the  following 
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8t.  Johii)  the  plaintiff,  and  two  others,  Speed  aaid  More,  at  a 
meeting  of  the  board  of  trustees  of  St  John's  Ohurch,  were  di^ 
rected  by  a  resolution  to  take  measures  for  removing  a  school 
house  from  the  church  lot  of  the  defendants,  and  which  building 
,  belonged  to  Miss  Mary  Baird.  The  plaintiff,  Speed  and  More 
went  on  and  remoyed  the  binlding,  and  they  were  sued  in  tres* 
pass  on  the  ground  that  the  defendants  or  their  agents  had  no 
right  to  remove  the  building,  and  a  judgment  for  damages  was 
recovered  against  them  in  a  suit  brought  by  Miss  Baird.  That 
judgment,  or  a  part  of  it,  the  plaintiff  paid,  and  then  brought 
this  action  against  the  defendants  to  recover  the  moneys  thus 
paid.  .The  record  of  the  judgment  in  the  suit  of  Mary  Baird 
against  the  plaintiff.  Speed  and  More^  was  put  in  evidence,  and 
Speed  being  sworn  for  the  plaintifl^  testified  that  they  under- 
stood that  they  had  no  right  to  remove  the  buQding  at  the  time 
they  did,  without  the  consent  of  Miss  Baird,  and  that  they  sup- 
posed it  could  not  be  legally  removed  without  her  consent.  The 
plaintiff  at  this  stage  of  the  case  offered  to  prove  by  this  witness 
that  Miss  Baird  gave  her  consent  to  the  removal  of  the  building. 
This  evidence  was  objected  to  by  the  defendant's  counsel,  on  the 
ground  that  the  record  of  the  judgment  in  the  suit  of  Mary 
Baird  against  St.  John,  Speed  and  More,  was  conclusive  upon 
them  as  to  this  question,  and  showed  that  no  consent  was  given. 
The  court  sustained  the  objection  and  rejected  the  evidence. 

Ferris  ^  Cushingj  for  the  plaintiff. 

iBeer^  ^  Dami,  for  the  defendants. 

By  the  Otmrt^  Mason,  J.  The  principle  is  an  elementary 
one  that  no  court  win  lend  its  aid  to  a  man  who  founds  his  cause 
of  action  upon  an  immoral  or  an  illegal  ad  If  the  plaintiff's 
cause  of  action  arise  ex  turpi  causa^  or  the  transgression  of  a 
positive  law  of  the  land,  then  the  courts  hold  that  he  is  not  enti- 
tled to  invoke  the  aid  of  the  court  to  assist  him.  The  maxim  is 
^-'  Exdolo  ^frudo  mm  orUttr  actio.^^  It  is  a  general  doctrine  of  the 
•  eommoft  law  that  th«e  can  be  bo  reimbnrsement  or  cdocribution, 
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whether  they  are  principals  or  agents,  in  such  a  case.  Thus,  if 
A.  recover  in  tort  against  two  defendants  and  levy  the  whole 
damages  on  one,  that  one  cannot  recover  a  moiety  against  the 
other,  for  his  contrihution.  {Merriweather  v.  Nixum,  8  T.  R. 
186.  1  Camp.  R.  345.  2  Id.  453.)  The  maxim  is  when  both 
are  equally  in  fault,  "  potior  est  conditio  defendentisP  This 
rule  is  illustrated  by  a  multiplicity  of  cases  which  might  be  re- 
ferred to  in  the  books,  but  the  rule  is  found  stated  with  some 
shades  of  qualification.  The  rule  is  illustrated  in  the  case  of 
principal  and  agent.  The  rule  is  stated  thus  in  Dunlap*s  Foley 
on  Agencf/i  page  152.  ^'  If  an  agent,  at  the  request  of  his  prin- 
cipal, engage  in  the  commission  of  an  act  which  at  the  time  is 
known  to  be  a  trespass,  even  a  promise  of  indemnity  would  not 
be  binding  upon  the  principal.*'  This  rule  is  recognized  in 
many  cases ;  while  on  the  other  hand,  it  has  been  repeatedly 
adjudged  that  a  promise  to  indemnify  is  binding,  if  the  agent 
acted  in  good  faith,  not  knowing  that  he  was  committing  a  tres- 
pass. {Coventry  v.  Barton,  17  John.  142.  Stone  y.  Hooker, 
9  Cowen,  154.  Story  on  Agency,  §  339.  14  Pick.  Rep.  174. 
2  John.  Cos.  52.  4  Ring.  66.  2  Sumn.  R.  389.  8  Carr.  ^ 
Payne,  417.  4  Cowen,  40.  Smith  on  Merc.  Law,  109.  2  Ad. 
4*  Ellis,  57.)  But  as  to  the  question  whether  in  such  a  case 
the  law  will  imply  a  promise  of  indemnity  when  the  agent  has 
followed  the  directions  of  the  principal,  there  appears  to  be  some 
conflict  of  opinion  in  the  books.  It  is  said  in  Durdap's  Paley 
of^  Agency,  page  153,  that "  Although  at  the  time  the  act  is  com- 
mitted it  were  not  known  to  the  agent  to  be  a  trespass,  yet  if 
eventually  i^  turn  out  to  be  so,  a  promise  of  indemnity  ¥rill  not 
be  implied,  and  neither  in  such  a  case  is  there  any  ground  finr 
contribution  if  the  whole  damages  recovered  for  the  trespass  are 
levied  against  the  agent "  And  it  is  said  by  Justice  Oowen,  in 
his  treatise,  page  150,  2d  edition,  that  a  wrongdoer  is  not  liable 
to.contribution,  without  an  express  promise.  While  on  the  other 
hand  the  rule  is  laid  down  in  Story  on  Agency,  p.  429-30,  i  889, 
that  ^'  there  is  no  diflference  whether  there  is  a  promise  of  in- 
demnity or  not ;  for  the  law  will  not  enforce  a  contract  of  indem* 
nity  against  a  known  and  meditated  wrong:  and  on  the  oftiier 


TOMPKINS— SEPTEMBKB,  1851.  349 

St  John  V.  St  John's  Church  in  Ithaca. 

hand,  where  the  agent  acts  innocently  and  without  notice  of  the 
wrong,  the  law  will  imply  a  promise  on  the  part  of  the  principal 
(So  indeinnify  him."  I  have  looked  into  the  cases  cited  by  the 
learned  commentator  in  the  text,  and  find  that  they  are  cases 
where  the  conduct  and  representations  of  the  principal  were  cal- 
culated to  induce  the  agent  to  believe  he  was  acting  innocently 
while  the  principal  knew  he  was  not ;  und  many  of  them  are 
oases  where  an  auctioneer  has  sold  goods  which  were  in  the 
possession  of  the  principal,  and  which  he  represents  as  belong- 
ing to  him,  knowing  it  to  be  otherwise,  when  afterwards  it  turns 
out  that  he  had  no  title,  and  the  agent  is  sued  and  a  judgment 
obtained  against  him  for  their  value.  Upon  the  same  principle 
the  case  of  Betts  and  Drewe  v.  Cribbins,  (2  Ad.  ^  EUis,  67,) 
was  decided.  In  these  cases  the  principal  would  be  permitted 
to  practice  a  fraud  upon  the  agent  were  he  not  held  liable,  if  the 
kbw  did  not  require  him  to  make  indemnity.  And  the  case  of 
Allaire  v.  Otdand,  2  John,  Cas.  52,)  where  A.  directed  his  ser- 
vant B.  to  enter  a  certain  meadow  which  he  said  belonged  to 
him  but  was  in  fact  the  meadow  of  C,  might  be  determined 
upon  the  same  principle.  There  was  however  an  express  promise 
to  indemnify  in  that  case.  I  have  not  been  able  to  find  any  ad- 
judged case  that  holds  the  doctrine  that  where  the  principal 
directs  his  agent  to  go  and  do  an  act  to  the  property  of  another 
which  is  at  the  time  in  the  possession  of  such  other  person,  and 
which  act  would  render  the  agent  a  trespasser,  the  agent  could 
recover  of  the  principal  upon  an  implied  promise  of  indemnity, 
where  the  agent  had  been  subjected  to  damages ;  unless  the 
principal  had  deceived  the  agent.  The  same  rule,  with  its  mod- 
ifications above  stated,  applies  to  the  case  of  public  officers. 
(4  Cowen,  340.)  In  the  case  at  bar,  J.  J.  Speed  testified  that 
the  committee  understood  they  had  no  legal  right  to  remove  the 
building  at  the  time  they  did  it,  but  it  was  a  matter  of  conven- 
ience to  go  on  with  the  work ;  and  More  and  the  plaintiff  urged 
the  witness  to  go  to  MissBaird  and  get  her  consent  before  the 
time  expired  when  it  could  legally  be  removed ;  and  with  her 
consent,  he  says,  the  committee  supposed  it  would  be  all  right. 
The  plaintiff  then  offered  to  prove  by  this  witness,  that  Miss 
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Baird'gave  her  consent  to  the  removal  of  the  bnilding,  and  that 
siK^  consent  was  commimicated  to  the  other  members  of  the. 
committee.  This  evidence  was  objected  to  by  the  defendants' 
counsel,  on  the  ground  that  the  record  of  the  judgment  in  the 
case  of  Mary  Baird  against  St.  John,  More  and  Speed,  showed 
that  no  consent  was  had,  and  that  as  the  plaintiff  reHed  upon 
that  record  as  the  basis  to  show  that  he  had  been  compelled  to 
pay  l&e  money  which  he  seeks  to  recover  in  tiiis  suit,  he  is 
estopped  by  the  record  from  denying  a  niaterial  part  of  the 
record ;  or,  in  other  words,  from  proving  that  the  judgment  ought 
not  to  have  been  rendered,  it  being  thereupon  agreed  by  both 
parties  that  the  record  be  deemed  in  evidence.  The  objection 
was  sustained  by  the  court  and  the  evidence  excluded,  and  the 
plaintiff's  counsel  excepte^L  There  is  no  doubt  but  this  proof 
was  improperly  rejected  The  judgment  in  tho  trespass  suit  of 
Mary  Baird  against  More,  Speed  and  St.  John,  was  undoubtedly 
properly  allowed  in  evidence,  and  that  judgment  was  bindihg 
upon  the  plaintiff  in  this  suit.  A  judgment  is  offered  either  to 
establish  the  mere  fact  of  its  own  rendition,  and  those  legal  con- 
sequences which  result  from  the  fioM^t,  or  it  is  offered  with  a  view 
to  a  collateral  purpose ;  that  is,  to  prove  not  only  the  fact  that 
such  a  verdict  has  been  rendered,  or  such  a  judgment  pronoanr 
ced,  and  so  let  in  all  the  legal  necessary  consequences,  but  as  a 
m^um  of  proving  some  fact  as  found  by  the  verdict,  or  upon 
whose  supposed  existence  the  judgment  is  based.  For  the  first 
of  these  purposes — ^that  is,  for  the  purpose  of  establishing  the 
fact  that  such  a  verdict  has  been  given,  or  such  a  judgment  pro- 
nounced, and  all  the  legal  consequences  of  such  a  judgment — ^the 
judgment  itself  is  invariably  not  only  admissible  as  the  proper  le- 
gal evidence,  but  usually  conclusive  evidence  to  prove  that  faet ; 
for  it  must  be  presumed  that  the  court  has  made  a  faithful  record 
of  its  own  proceedings ;  and  in  the  next  place,  th«  mere  fiMSt  that 
such  a  judgment  was  given,  can  neyer  be  considered  as  reaini€r 
alios  acta^  being  a  thing  done  by  public  authority.  Neither  can 
the  legal  consequences  of  such  a  judgment  be  ever  so  considered ; 
for  where  the  law  gives  to  a  judgment  a  particular  operation, 
that  operation  is  properly  diown  and  demonstrated  bj  meaw  of 
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ithe  judgment,  irhich  is  no  more  res  inter  alios  than  the  la(w 
which  gives  it  force.  (2  Cotoen  <J*  HilPs  Notes,  pp.  820,  821.) 
But  with  reference  to  any  fact  upon  the  supposed  existence  of 
which  the  judgment  is  founded,  the  proceedings  may  or  may  not 
.be  res  inter  alios,  according  to  circumstances.  (2  Cowen  ^ 
HUTs  Notes,  821.    /S'ad  pp.  822,  82S,  824.) 

There  is  no  doubt  but  this  judgment  in  the  suit  of  Mary 
,Baird  v.  More,  Speed  and  St.  John,  is  competent  evidence  in 
the  suit  under  ccmsideration,  to  show  that  such  a  judgment  was 
recovered,  and  also  to  establish  the  fact  upon  the  existence  of 
which  that  judgment  was  rendered ;  or,  in  other  words,  to  estab- 
lish the  fact  that  the  plainti£f  in  this  suit  mid  one  of  the 
defendants  in  that  suit,  had  committed  a  trespass  upon  the 
property  of  Mary  Baird,  in  removing  that  building.  And  of 
such  fact,  that  judgment  was  conclusive  evidence,  and  esters 
the  plaintiff  in  this  suit  to  show  it  otherwise.  (2  Cowen  4* 
HUFs  Notes,  821,  822,  823,  824.)  But  that  record  establishes 
nothing  upon  the  point  which  this  rejected  evidence  was  offered 
to  show  or  establish.  As  to  whether  the  plaintiff,  Speed  and 
More,  acted  in  good  faith,  believing  that  they  were  legally  au- 
thorized to  remove  Miss  Baird's  building,  or  not,  that  judgment 
does  not  and  cannot  show.  The  judgment  does  establish  the 
fact  that  these  defendants,  in  that  judgment,  committed  a  tres- 
pass upon  Miss  Baird,  as  we  have  already  said ;  but  whether 
such  act  was  done  mala  fide  or  bona  fide,  the  judgment  does  not 
show.  It  was  therefore  competent  for  the  plaintiff  to  show,  if 
he  could,  that  it  was  done  in  good  faith ;  and  with  such  view 
the  rejected  evidence  was  offered.  That  evidence,  therefore, 
was  improperly  rejected,  and  there  must  be  a  new  trial  granted 
in  this  case,  as  this  is  a  bill  of  exceptions ;  unless  the  court  is 
able  to  say  that  the  admission  of  that  evidence  cannot,  taken  in 
connection  with  the  whole  case,  ever  constitute  the  basis  of  a 
recovery.  I  have  no  hesitation  in  saying  that  if  that  evidence 
had  been  allowed  by  the  judge,  upon  the  trial,  the  plaintiff 
could  not  have  recovered  upon  the  evidence  appearing  in  the 
ease  on  that  trial ;  for  the  reason  that  there  is  an  utter  failure 
oT  evidence  to  show  any  express  promise  to  indemnify,  or  any 
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kind  of  a  promise  by  this  corporation  to  indemnify  tlie  plaintiff 
and  Moore  and  Speed,  for  doing  the  act  for  which  they  haTd 
been  convicted  of  a  trespass ;  and  we  haye  abeady  seen  the  law 
will  not  raise  an  implied  promise  to  indemnify  them.  The 
plaintiff,  however,  may  be  able  to  show,  upon  another  trial,  an 
agreement  to  indemnify  them ;  and  the  safer  rule  is,  where 
there  has  been  a  rejection  of  competent  evidence,  which  is  mate- 
rial to  establish  a  given  branch  of  the  case,  to  grant  a  new  trial. 
New  trial  granted ;  costs  to  abide  the  event 

[Tompkins  General  Term,  September  2,  1861.    Shankland,  Mason  and 
MoTison,  Justices.] 
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It  is  a  general  mle  that  when  a  witness,  on  his  crosa-ezamination,  denies  a 
particnlar  fkct  going  barely  to  impeach  his  general  character  and  credit, 
witnesses  cannot  be  called  to  contradict  him. 

But  where  a  witness  for  the  plaintiff  has  attempted  to  suborn  a  witness  to 
swear  falsely  in  the  cause,  against  the  defendant,  and  on  his  cross-examin- 
ation denies  that  he  has  done  so,  the  defendant  may  give  evidence  to  con- 
tradict him  in  that  respect. 

This  was  a  motion  by  the  defendant  for  a  new  trial,,  upon  a 
bill  of  exceptions.  The  legal  question  presented  by  the  bill  of 
exceptions,  and  the  manner  in  which  it  arose,  appears  from  the 
opinion  of  the  court. 

Hotchkies  ^  Seymoury  for  the  plaintiff. 

Dana  ^  Beersj  for  the  defendant. 

By  the  Courts  Mason,  J.  The  only  question  deserving  oon- 
aideration  presented  by  this  bill  of  exceptions  is  the  ruling  of 
the  judge  as  found  in  folios  48  and  49,  of  the  bill  of  exceptions. 
Benjamin  S.  Miller,  who  was  the  principal  witness  for  the  plain* 
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tiff,  1VB8  asked,  ipn  his  cross-examination,  by  the  counsel  for  the' 
defendant,  whether  he  did  not  tell  Webster  that  the  son  of  the 
defendant  Frees  would  be  present  at  the  trial,  without  any  one  to 
flustain  him,  and  that  if  he,  Webster  would  impeach  him  he  should 
be  well  paid  for  it.  Miller  denied  that  ho  had  so  told  Webster. 
The  defendant  afterwards  called  Webster  as  a  witness,  and  offered 
to  prove  by  him  that  Miller  tried  to  h^re  him  to  swear  so  as  to 
impeach  Frees  in  this  suit,  and  after  Webster  had  told  him, 
Miller,  that  he  did  not  know  said  Frees  at  alL  The  plaintiff's 
counsel  objected  to  the  evidence,  and  the  same  was  excluded  by 
the  court.  The  defendant  further  offered  to  show,  by  way  of 
impeachment  of  the  said  Miller,  that  he  had  endeavored  to 
suborn  the  witness  Webster  to  swear  falsely  in  this  case,  against 
the  ckfendant;  which  evidence  was  also  objected  to  by  the 
plaintiff's  counsel,  and  excluded  by  the  court. 

The  rule  is  well  settled  both  in  England  and  this  country, 
that  a  witness  cannot  be  examined  as  to  a  distinct  collateral  fact, 
for  the  purpose  of  impeaching  his  testimony  by  contradicting 
him.  {Spencdy  v.  DeWiUott,  7  Ec^t,  108.  Lawrence  v. 
Barker,  5  Wend.  301.  Harris  v.  Wilson,  7  Id.  67.  1  Stark. 
Ev.  142,  164.  1  Cawen  ^  HiWs  Notes  to  Phil.  Ev.  748. 
Gfreenl.  Ev.  p.  561,  i  449.)  And  the  rule  is  equally  well  set- 
tled that  if  the  witness  answers  such  question  the  party  must 
take  his  answer ;  for  he  cannot  afterwards  adduce  evidence  for  the 
purpose  of  contradietmg  him.  {Harris  v.  Wibon,  7  Wend.  57, 
and  eases  abwe  cited.)  It  was  insisted  upon  the  argument  of 
this  cause,  by  the  counsel  for  the  plaintifi^  that  the  evidence 
offered  was  properly  excluded,  within  the  principle  of  the  rule 
above  stated.  In  other  words,  that  the  question  propounded  to 
the  witness  Miller,  on  his  cross-examination,  was  irrelevant  or 
collateral  to  the  issue  in  the  cause.  It  often  becomes  a  diffi- 
cult question,  and  one  not  unfrequently  perplexing  to  the  judi- 
dal  mind,  to  determine  whether  a  question  be  relevant  or  not 
on  Gro88*examinati(»i,  within  the  principle  ol  the  rde  above 
stated.  The  determination  of  the  question  not  unfrequently 
involves  an  inquiry  into  the  nature  of  the  issues  in  the  case,  and 
the  bearing  of  the  same  upon  the  point  raised,  and  the  mann^ 
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in  which  the  answer  may  be  brought  to  bear  upon  it.  It  will 
be  foond  on  an  examination  of  the  cases,  that  these  questions 
eollateral  to  the  issue,  have  mainly  arisen  in  respect  to  the  par- 
ticulars of  the  witness'  character  or  credit  The  rule  will  be 
found  a  general  one,  and  will  be  sustained  by  the  cases,  that 
when  the  witness  on  his  cross-examination  denies  a  particular 
fact  going  barely  to  impeach  his  general  character  and  credit, 
witnesses  cannot  be  called  to  contradict  him«  But  a  distinction 
is  made  between  the  right  to  contradict  the  witness  in  respect.to 
any  fact  relating  to  his  conduct  in  the  particular  cause,  and  the 
right  which  goes  to  the  point  of  his  being  a  man  worthy  of 
credit  generally.  This  distinction  was  taken  by  the  court  in 
Yervius^  casCy  (2  Camp.  637.)  The  distinction,  however,  has 
sometimes  been  overlooked,  as  was  done  by  Lawrence,  justice,  in 
Harris  v.  Luppet,  (2  Camp.  638,)  decided  at  nisi  prius.  This 
case  was  undoubtedly  wrongly  decided,  and  the  principle  was 
applied  in  the  haste  of  nisi  prius.  It  is  not  to  be  doubted  that 
where  a  witness  for  the  defendant  has  attempted  to  dissuade 
one  of  the  plainti£f 's  witnesses  from  attending  the  trial,  and  de- 
nies on  his  cross-examination  that  he  has  done  so,  the  plaintiff 
is  entitled  to  give  evidence  to  contradict  him  in  this  respect 
Such  evidence  is  addressed  to  his  conduct  in  the  particular 
suit,  and  ought  to  detract  very  much  from  his  credit  in  the  suit ; 
and  such  evidence  is  admissible  to  affect  the  credit  of  the 
witness  in  the  particular  case.  {Atwood  v.  WeUoUj  7  Conn. 
Rep.  66,  70,  72.  2  Camp.  637.)  And  so  in  the  case  under 
consideration,  it  was  competent  for  the  defendant  to  show  that 
the  witness  Miller  had  endeavored  to  corrupt  the  witness  Web- 
ster and  induce  him  to  swear  false  in  this  particular  suit,  to  the 
prejudice  of  the  defendant.  This  question  arose  in  Lard  Staf- 
ford's case,  reported  in  7  HowelPs  State  Trials,  1400,  in  which 
the  accused  was  allowed  to  prove  that  Dungall,  a  witness  for  the 
prosecution,  had  endeavored  to  suborn  witnesses  to  give  fake 
evidence  agunst  the  prisoner.  This  question  came  up  in  the 
house  of  lords  in  England,  in  the  memorable  prosecution  against 
Queen  Caroline,  in  1820.  The  question  was  referred  to  the 
twelve  judges  for  their  decision,  who  took  time  to  deliberate, 
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find  the  lord  chief  justice  of  the  king's  bench  returned  the  unan- 
imous opinion  of  the  twelve  judges  in  favor  of  allowing  the  evi- 
dence. The  questions  propounded  to  the  learned  judges*  are 
stated  with  great  precision,  and  the  answers  of  the  judges  are 
stated  with  great  clearness  and  ability  by  Chief  Justice  Abbott, 
and  are  decisive  of  the  question  under  consideration.  (2  Brod. 
^  Bing.  812.  6  Eng,  Com,  Law  Rep.  160.)  The  only  qual- 
ification of  the  rule  as  stated  by  the  learned  judges  in  that  case 
is  that  the  witness  must  first  be  interrogated,  on  his  cross-ex- 
amination, whether  he  has  not  attempted  to  suborn  the  witness, 
and  then  if  he  denies  it  the  party  shall  be  allowed  to  give  evi- 
dence to  eontradict  him.  In  the  case  uiider  consideration  the 
attention  of  the  witness  Miller  was  sufficiently  called  to  the  sub^ 
ject,  and  his  denial  thereof  was  sufficiently  explicit  to  allow  the 
contradictory  evidence  offered  by  the  defendant.  The  judge  at 
the  circuit  erred  in  rejecting  this  evidence,  and  the  judgment 
should  be  reversed,  and  a  new  trial  ordered,  costs  to  abide  the 
event. 

[Madison  General  Term,  May  11,  1862.     Gray^  Mason,  Shanktand  and 
Crippen,  Jnsticefl.] 


The  Northern  Turnpike  Road  Company  vs.  Smith. 

Where  a  tarnpike  road  companyi  in  prnmiance  of  an  act  amending  its  char^ 
ter,  alters  the  route  of  its  road  and  bnilds  a  road  along  a  highway,  in  an- 
other place,  thereby  partially  abandoning  the  former  road,  in  firont  of 
premises  owned  by  an  indiyldnal,  and  receives  a  deed  of  the  highway,  fW>m 
the  commissioners  of  highways,  whereupon  snch  owner  enters  npon  and 
occnpies  that  part  of  the  old  highway  adjoining  his  premises,  the  tarnpike 
company  cannot  maintain  ejectment,  although  ft  has  repaired  the  old  road, 
*and  occasionally  nsed  it. 

The  public  has  only  an  easement  In  a  highway— the  fee  belonging  to  the 
owners  of  the  adjoining  lands— and  a  tarnpike  company,  by  a  deed  flrom 
the  commissioners  of  highways,  will  take  nothing  more  than  a  right  of 
passage ;  the  owner  of  the  soil  having  snch  a  possession  that  he  may  bring 
ejactment 
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This  was  an  action  of  ejectment  brought  bj  "  The  Kort&cRr 
Tnmpike  Road  Company'^  plaintiffs,  against  the  defeidaiit 
Smith,  for  "a  strip  of  land  about  ten  feet  wide  and  aboat 
twenty  rods  in  length,'^  lying  contignous  to  the  defendant^ 
premises.  The  complaint  alleged  title  in  the  plaintiffs,  and 
that  the  defendant  entered  and  took  possession.'  The  defendant 
in  his  answer  denied  title  in  the  plaintiffs,  and  averred  title  in 
himself.  The  plaintiffs  replied,  denying  the  defendant's  title 
and  reasserting  their  own.  The  plaintiffs  were  incorporated 
April  Ist,  1799.  The  5th  sefction  of  the  act  of  *incorpt)ration 
authorizes  the  company  ''  to  enter  upon  any  lands  and  take  any 
materials  thereon  and  pay  the  owners  by^  appraisement  of  three 
men,''  <&c.  By  an  amendment  of  this  act,  passed  April,  1844, 
the  company  were  empowered  to  alter  the  route,  and  the  2d 
section  gave  the  same  powers  in  regard  to  entering  on  lands  as 
were  contained  in  the  5th  section  of  the  original  act,  and  by  the 
4th  section  the  road  was  to  be  completed  in  four  years  from  the 
passage  of  the  act.  In  conformity  with  these  acts,  the  company 
altered  their  route,  and  received  a  deed  from  the  commissioners 
of  highways,  of  the  highway  running  along  or  in  part  over  the 
defendant's  premises,  he  owning  on  that  side  of  the  road.  It 
appeared  upon  the  trial,  that  adjacent  to  the  premises  of  the  de^ 
fendant,  the  company  had  not  used  the  old  highway,  or  al  most 
but  little,  but  had  veered.off  and  built  a  road  on  the  other  side  j 
and  that  the  defendant  had  entered  upon  and  occupied  that  part 
of  the  old  highway  thus  avoided.  But  there  was  some  evidence 
that  the  plaintiffs  had  also  repured  this  latter  part.  For  this 
»trip  the  suit  was  brought.  The  plaintifis  claimed  title  fh>m 
having  taken  possession  under  ihe  tust  authorizing  them  to 
enter,  and  from  the  deed  of  the  commissioners  of  highways. 
The  defendant  insisted  that  the  time  having  expired  for  the  com- 
pletion of  the  road,  the  plaintiffs'  title  had  fa&ed ;  and  that  the 
plaintiffs  had  not  paid  nor  offered  to  pay  him  any  compensation, 
and  hence  their  acts  were  in  violation  of  the  constitution,  and 
that  they  had  not  complied  with  the  5th  section  of  the  act  of 
1799,  empowering  the^p  to  deviate,  &c.  It  was  also  objected 
%y  the  defendant,  that  ae  the  deed  froHi  (be  eommissioiiers  of 
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liigliwayB  ihm  only  of  an  caiement,  ej^otmont  eould  noi  he 
liroaght.  by  the  plaiiiftiffs. 

/.  H  M9FMmitdj  for  tbe  plaintifiii. 

a^  F.  tngoOs^  for  the  d&fmdftnt 

Hanp,  J.  The  deed  from  the  commi^sionerB  of  high'Vfays  to 
the  plaintiffs,  merely  gare  the  latter  the  same  .rights  the  gran^ 
tors  had ;  and  was  eyidence  that  the  public  had  received  com- 
pensation i(x  their  interest  in  the  road.  According  to  a  recent 
decision,  the  plaintiffs,  in  this  respect,  succeeded  to  the  rights 
of  the  public ;  and  the  defendant  cannot  complain  that  the 
highway  has  been  placed  in  charge  of  a  turnpike  company.  It 
is  still  a  public  road ;  and  the  mode  of  keeping  it  in  repair  is 
only  changed.  {Benedict  r.  Goit,  3  Barb.  S.  C.  Rep.  459.) 
If,  after  the  plaintiffs-  had  changed  their  tnmpike  on  to  this 
highway,  they  had  abandoned  that  part  of  the  road  in  question) 
the  defendant  would  have  been  restored  to  his  former  rights. 
[Hooker  v.  The  Utica  and  Minden  Turnpike  Compctnyj  12 
Wend*  371.)  But  the  evidence  does  not  sustain  that  view  of 
the  case.  Another  track  bad  been  built  alongside  of  the  old 
one ;  but  the  latter  had  also  been  repaired,  and  there  is  some 
proof  that  the  latter  had  also  been  in  use.  By  the  act  of  m- 
corporation,  the  road  was  to  be  four  rods  wide,  {see  the  ad 
passed  April  1, 1799,  2K.^  R.  415,  §  6,)  which  wm  more  than 
the  width  at  this  place ;  and  the  plaintiffs  seem  to  have  had 
only  a  revocable  license  from  the  owner  to  widen  it,  iq)on  .the 
oj^site  side.  If  it  had  appeared  that  the  land  in  question  was 
more  than  two  rods  from  the  center  of  the  highway,  the  pre- 
sumption, even  without  proof  of  title,  would  have  been  in  favor 
♦f  the  defendant.  .( Woolr.  on  Waysj  5.) 
.  Bat  I  have  not  been  able  to  find  authority  to  sustain  the  ac- 
tion of  c^eotment  for  this  iijjury.  The  pablic  had  only  an  ease- 
mest,  and  Ae  fee  belonged  to  the  defendant  as  owner.  ( Woolr.  6. 
Cortelyou  v.  Van  Brundt,  2  John.  857.  Jackson  v.  Hathatoay^ 
16  Id.  447.     WkUbeck  v.  Cooky  Id.  48&    Babeock  v.  Lamb^ 
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1  Cowen^  288.  Cornell  v.  Butternuts  and  Oxford  Turn.  Co* 
25  Wend.  368.  2  SmUKs  Lead.  Cos.  188,  4,  Am.  ed.)  That 
being  all  the  public  had,  the  plaintiffs  took  nothing  more.  Had 
the;  taken  more  than  an  easement,  (if  that  were  possible,)  the j 
would  have  had  to  make  compensation  to  the  defendant.  The 
owner  may  bring  trespass  or  ejectment,  as  the  case  may  be, 
against  any  one  who  injures  the  land,  or  appropriates  it  to  any 
other  use  than  the  servitude.  ( Goodtitle  v.  Alker,  1  Burr. 
188.  Lade  v.  Shepherd,  2  Stra.  1004.  8  Hill,  567.  Cor- 
nell V.  Butternuts,  ^c.  Turn.  Co.  25  Wend.  868.     Woolr.  6. 

2  Smithes  Lead.  Cas.  188,  4,  Am.  ed.)  I  do  not  think  this 
point  necessarily  arose  in  the  recent  case  of  Adams  v.  Saror 
toga  and  Wash.  Railroad  Co.  (11  Barb.  414.)  It  is  said,  one 
may  have  ejectment  for  right  of  herbage,  pro  prima  ionsura 
and  for  a  pool  or  pit  of  water ;  and  a  mine.  And  it  has  been 
held,  in  "this  state,  that  it  will  lie  for  a  right  and  privilege  to 
build  a  dam  on  a  specified  place,  reserved  in  a  deed.  {Jackson 
V.  Buel,  9  John.  298.)  But,  as  a  general  rule,  it  cannot  be  sus- 
tained for  things  that  lie  merely  in  grant,  not  capable  of  being 
delivered  in  execution,  as  an  advowson,  rent,  common  appendant, 
a  water  course,  a  mere  grant  of  a  privilege  to  erect  a  machine 
without  defining  the  place.  (2  Bac.  Ab.  417.  Adams  on 
Eject.  16.  8  Bl.  199,  n.  Runn.  on  Eject.  25  et  seq.  1  Le^s 
Die  524.  Jackson  v.  May,  16  John.  184.  And  see  Warren 
V.  Wakely,  2  RoU.  iZ.  482 ;  1  Lill.  Pr.  R.  677  et  seq.;  Doe 
V.  Alderson,  1  M.  ^  W.  201.)  And  in  Doe  v.  Alderson, 
where  the  party  appeared  to  defend  for  a  "  certain  tin  bound,'^ 
&c.  Parke,  B.  said  to  counsel,  "you  have  no  possession  of  the 
surface.^  One  who  has  a  right  of  way,  may  maintain  case  for 
its  obstruction.  {Allen  v.  Osmond,  8  East,  4.  15  Petersd. 
Ab.  891,  n.)  Or  may  abate  it ;  particularly  if  this  can  be  done 
without  meddling  with  the  soil,  or  where  the  injury  to  the  right 
of  way  is  committed  by  a  stranger.  ( Woolr.  56.  And  see 
Drake  v.  Rogers,  8  HUl,  604.)  But  I  find  no  case  where  he 
has  recovered  in  ejectment.  In  Judd  v.  Leonard,  (1  Chip. 
Vt.  Rep.  204,)  it  was  held  that  ejectment  would  not  lie.  And 
as  to  public  highways  the  remedy  is  by  indictment,  or  proceed^ 
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ings  under  the  statute.  ( Woolr.  54.)  Or  by  abatement. 
( Woolr.  62.  Renwick  v.  Morris,  3  Hill,  621  ]  S.  C.  1  Id. 
575.)  Unless  a  person  has  sustained  special  damage,  when  he 
may  have  his  action.  ( Woolr.  53.  Myers  v.  Malcolm,  6  Hill, 
292.  Baptist  Church  v.  Utica  and  Schenectady  Railroad,  6 
Barh.  313.)  Perhaps  a  turnpike  company  may  maintain  trespass 
against  a  stranger.  {Serieca  Road  Co.  v.  Auburn  and  Roch- 
ester Railroad  Co.  5  Hill,  170.)  But  the  declaration  in  the 
case  last  cited  was  in  the  nature  of  case.  And  Judge  Cowen 
admitted  the  general  rule,  that  case  was  the  only  remedy  for 
an  injury  to  an  incorporeal  right ;  though  he  cited  authorities  to 
show  that  trespass  would  lie  for  the  violent  disturbance  of  an- 
other in  the  use  of  a  franchise.  But;  as  we  have  seen,  the 
owner  of  the  soil  has  an  absolute  right,  except  the  right  of  pas- 
sage for  the  people ;  and  has  such  a  possession  that  he  himself, 
may  bring  ejectment.  It  seems  absurd  to  say  that  the  sheriff 
may  give  to  the  people  possession  of  the  land,  as  against  such 
owner,  when  all  they  can  do  with  it  is  to  pass  and  repass  over 
it.  And  if  a  stranger  takes  possession,  we  have  the  additional 
absurdity,  that  both,  the  owner  and  the  people,  may  bring 
ejectment. 
I  think  the  motion  for  a  nonsuit  must  be  granted. 

[Washington  Special  Term,  October  IS,  1862.    Hand^  Jastlce.] 


Oarlock  vs.  Lane. 

A.  contracted  to  seU  100  acres,  about  two-fiftbs  in  quantity,  of  his  homestead, 
to  B.,  at  S20  per  acre ;  $1000  to  be  paid  and  possession  g^iven  on  the  1st 
of  Maj  then  next,  and  "  a  ^ood  warranty  deed''  to  be  given  on  the  receipt 
of  the  first  payment.  On  the  16th  of  May,  B.  gave  to  A.  his  note,  payable 
in  thirty  days,  for  8176,  to  apply  in  part  payment  of  the  purchase  money, 
and  which  the  latter  transferred  to  a  bank,  and  B.  was  sued  and  compelled 
to  pay  it,  after  it  came  to  maturity.  The  homestead  of  A.  was  mortgaged 
for  82500  or  8000.  Thero  was  no  proof  whether  B.  had  knowledge  of  this 
incumbiance  atthe  time  of  the  contract,  or  not.    In  August  next  ensuing  after 
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the  Doie  became  due  and  after  B.  had  been  sued  upon  it,  B.  aaked  A.  if  bft 
would  give  him  a  deed  ''  free  fVom  all  incumbrances ;"  to  which  A.  replied 
he  could  not,  unless  he  would  advance  him  the  money  to  pay  the  mort- 
gage. On  the  1st  of  May,  when  the  first  payment  was  to  be  made,  a 
release  as  to  the  premises  contracted  to  be  sold,  was  in  the  hands  of  the 
agent  of  the  mortgagee,  ready  to  be  delirered  on  the  receipt  of  SIOOO.  In 
an  action  by  B.  to  recover  what  he  had  paid  on  the  note,  Ekldt  he  could  not 
recover. 

This  was  an  aotion  to  recover  money  paid  by  the  plaintiff  on 
a  note  giv^i  hj  him  to  the  defendant  or  order,  for  the  snm  of 
$175,  payable  in  diirty  days  at  the  Cherry  Valley  Bank,  and 
dated  May  15th,  1845.  On  the  9th  day  of  December,  1844,  the 
parties  entered  into  a  written  agreement  not  under  seal,  by  which 
Lane  agreed  to  convey  to  Garlock  by  a  '^  good  warranty  deed,"  to 
be  given  "  on  the  receipt  of  the  first  payment,"  the  "  Allen  farm,'' 
containing  about  100  acres,  at  $20  per  acre.  Possession  was  to 
be  delivered  on  the  1st  day  of  May,  1845,  and  on  that  day  $1000 
were  to  be  paid,  and  the  remainder  as  the  parties  should  agree, 
with  interest  annually.  The  agreement  stated  that  the  farm 
had  been  let  for  one  year,  and  if  the  tenant  would  give  up  pos- 
session on  '^  the  first  of  May,"  the  agreement  contained  a  stipu- 
lation in  respect  to  paying  him  for  plowing.  A  witness  testified 
that  in  the  spring  of  1845,  on  his  asking  the  plaintiff  if  he  had 
made  the  defendant  a  payment  for  the  land,  the  plaintiff  said  he 
had  not ;  that  he  had  been  disappointed  in  getting  money,  but 
that  he  had  given,  or  was  going  to  give  the  plaintiff  a  bank  note. 
Another  witness  testified  to  an  interview  between  the  parties 
in  July  or  August,  1845,  when  they  had  a  long  conversation ; 
in  which  the  plaintiff  told  the  defendant  he  had  been  sued  on 
%he  note.  That  the  plaintiff  gave  the  note  for  the  purpose  of 
applying  it  on  some  land.  That  the  plaintiff  had  some  money 
and  was  going  to  get  some  of  the  witness,  and  let  him  have  « 
lien  on  the  land.  That  the  plaintiff  asked  the  defendant  if  he 
was  ready  to  give  him  a  deed  free  of  all  incumbrances,  and  the 
defendant  said  he  could  not,  unless  the  {daintiff  would  advance  him 
the  money  to  pay  one  Taylor  of  Ohio.  The  plaintiff  replied  he 
could  not  pay  him  any  thing  unless  he  could  clear  the  premises, 
and  if  he  idd  ao,  he  was  ready  to  fulfill  the  contract.    TIud  de&nd* 
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sat  8ud  he  would  like  to  have  a  week  or  fortniglit  to  arrange  mat- 
ters. A  note  at  the  bank  was  spoken  of  and  the  plaintiff  asked 
what  should  be  done  about  that ;  and  the  defendant  said  he  need 
not  trouble  himself  about  it,  as  he,  the  defendant,  would  get  it 
renewed,  or  make  some  arrangement.  He  thought  he  could  get 
one  Lu  to  take  it  out  of  the  bank.  The  plaintiff  complained  that 
the  defendant  had  deceived  him  about  the  note,  and  the  defend- 
ant denied  any  such  intentions.  .  The  plaintiff  spoke  of  the  note 
being  sued,  and  the  defendant  said  he  need  not  trouble  himself 
about  it,  and  he  that  would  get  it  renewed,  or  get  L  to  take  it  out 
of  the  bank*  Witness  declined  to  let  the  plaintiff  have  the 
money,  under  the  circumstances,  and  the  defendant  wanted  a 
fortnight  to  try  ai;id  see  what  he  could  do,  and  he  stated  that 
Taylor  had  a  mortgage  upon  this  and  other  lands.  The  witness 
further  stated  that  this  conversation  was  at  the  defendant's 
house,  in  haying  time ;  that  he  could  not  say  he  had  $25  with 
him,  nor  did  he  see  the  plaintiff  have  any  money.  That  there 
was  something  said  about  paying  the  whole,  and  it  seemed  to 
him  the  sum  was  about  $2000.  That  the  plaintiff  wanted  to 
get  of  the  witniess  about  $1400 ;  but  the  witness  could  not  say 
h&  then  h^  $100,  without  collecting  it.  That  he  understood 
the  note  was  given  to  apply  on  the  contract.  The  plaintiff  had 
some  money,  and  the  rest  he  was  to  borrow  of  the  witness ;  and 
the  witness  understood  the  defendant  to  say,  that  he  should 
have  to  send  to  Ohio  to  have  a  Mr.  Taylor  cancel  the  mortgage: 
The  witness  further  testified  that  it  was  stated  that  an  old 
mortgage  had  been  taken  up  and  another  of  $2500  or  $3000 
given.  And  another  witness  testified  that  the  defendant's  whole 
farm,  including  these  premises,  contained  250  acres,  and  that 
his  house*  and  other  buildings  were  on  the  other  part  of  the 
farm.  It  was  admitted  that  Taylor,  who  resided  in  Ohio,  had 
a  mortgage  on  the  farm  and  ugainst  the  defendant ;  and  had  on 
or  about  the  1st  of  May,  1845,  sent  a  release  thereof  of  that  part 
of  tlte  premises  contr^tcd  to  be  sold  to  the  plaintiff,  to  one 
Little,  to  be  delivered  to  I^me  on  his  paying  $1000.  The  son 
of  the  defendant  had  been  in  possession  of  the  farm  one  year 
tij^  }347|  and  after  him  two  others. 
Vol.  XV.  46 
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The  complaint  set  out  the  substance  of  the  contract  for  the 
sale  of  the  land,  and  averred  that  the  plaintiff  was  ready  and 
willing  and  offered  to  pay  $1000  on  the  Ist  of  May,  and  to  per- 
form said  contract  on  his  part ;  but  the  defendant  did  not,  and 
by  reason  of  the  incumbrances  could  not,  perform.  That  the 
defendant  on  the  13th  of  May,  >845,  applied  to  the  plaintiff  to 
aid  him  in  raising  a  sum  of  money,  and  both  parties  were  then 
willing  to  perform  and  to  be  bound  by  the  contract.  That  when 
the  note  was  made,  it  was  agreed  that  if  the  defendant  removed 
the  incumbrances  and  conveyed  the  farm  according  to  the  agree- 
ment and  fulfilled  in  all,  things,  the  note  was  to  apply  in  part 
payment  of  the  $1000,  the  first  payment.  And  if  incumbrances 
were  not  removed  the  defendant  was  to  see  to  and  pay  the  note 
and  save  the  plaintiff  harmless.  That  the  defendant  indorsed 
the  note  and  transferred  it  to  a  bank.  That  the  defendant  had 
not  complied  with  the  agreement  to  convey,  nor  paid  the  note, 
but  the  plaintiff  had  been  compelled  to  pay  it.  There  were  also 
money  counts. 

The  answer  took  issue  denying  the  material  allegations  of  the 
complaint,  and  averred  readiness  to  perfi>rm  the  contract  to  con- 
vey ;  and  alleged  that  the  note  was  received  in  part  payment 
of  said  first  payment  of  $1000.  The  reply  took  issue  upon  the 
allegations  of  the  answer. 

The  cause  was  referred,  and  the  referee  reported  in  favor  of 
the  plaintiff  for  $285,55,  on  which  judgment  was  entered  and 
the  defendants  appealed. 

D.  C.  Batesy  for  the  defendant 

T.  JB.  MUcAeU,  for  the  plaintiff. 

By  the  Court,  Hand,  J.  I  think  this  report  must  be  set 
aside.  The  payment  of  the  $1000,  and  the  conveyance,  were  to 
be  concurrent  acts.  {Johnson  v.  Wygantj  11  Wend.  48.  Weed 
T.  Davis,  MSS.  4^A  Dist.)  Neither  could  recover  of  the  other 
without  performance,  or  an  offer  to  perform.  On  the  13th  of 
May,  the  plaintiff  gave  his  note  in  part  for  the  first  pajmMt 
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The  complaint  alleges  that  it  was  given  to  aid  the  defendant  to 
raise  money ;  and  that  it  was  to  apply  on  the  contract,  in  case 
the  incnmhrances  on  the  land  were  removed.  But  all  this  is  de- 
nied, and  is  not  proved.  1%e  agreement  was  to  ^ve  a  warranty 
deed.  That  is,  a  deed  with  a  covenant  to  warrant  and  defend. 
If  a  deed  with  covenants  of  warranty  had  been  given,  the  in- 
cumbrances alone  would  have  been  no  breach  of  that  covenant. 
There  would  have  been  no  implied  covenant  that  there  was  no 
incumbrance.  (1  R.  S.  788,  §  140.)  And  a  mortgagee  cannot 
here  muntaia  ejectment.  (2  Id,  312,  {  57.)  In  order  to  main- 
tain an  action  on  a  covenant  of  warranty,  in  this  state,  there 
must  be  eviction.  Though  it  has  been  said  that  it  need  not,  in 
all  cases,  be  by  actual  process  of  law.  {Cfreenvault  v.  Davis^ 
4  Hitt,  643.  Hunt  v.  Amidon,  Id.  349.)  In  some  of  the 
states,  it  seems  to  be  sufficient  that  the  covenantee  purchases 
the  paramount  title  actually  asserted.  {Kawle  on  Covenants^ 
ah.  7.)  It  is  difficult  to  see  how  the  plaintiff  could  rescind  the 
contract  merely  on  account  of  the  incumbrance,  when  he  would 
have  had  no  cause  of  action  on  the  covenants  in  his  deed,  if 
he  had  received  one  according  to  the  contract ;  particularly  as 
the  mortgage  was  on  the  homestead  of  the  defendant,  of  which 
the  land  contracted  was  only  about  two-fifths.  No  fraud  is 
pretended ;  nor  is  it  shown  that  the  remainder  of  the  farm  was 
not  ample  security  for  the  lien.  And,  under  the  circumstances, 
the  incumbrance  would  probably  have  been  no  objection  to  a 
specific  performance.  {Winne  v.  Reynolds,  6  Paige,  407- 
Ten  Broeck  v.  Livingston,  1  John.  Ch.  857.  2  Sug.  V.  ^  P. 
78.  Vane  v.  Barnard,  Gilb.  Eq.  Rep.  6.  14  Tm.  852.) 
The  defendant  offered  to  apply  the  purchase  money  in  payment 
of  the  incumbrance ;  and  it  was  shown  on  the  trial,  that  the 
application  of  $1000  thereof  would  have  released  this  portion 
of  the  mortgaged  premises.  There  was  no  evidence  of  fraud, 
when  the  contract  was  made,  nor  a  want  of  notice  to  the  plaintiff, 
when  he  gave  the  note.  Even  where  the  estate  is  sold  free 
from  incumbrances,  and  they  exceed  the  purchase  money,  it 
must  be  considered  that  the  seller  can  make  good  title,  and  the 
^eetioa  will  not  avail  where  the  incumbiwieer  can  be  brought 
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in  and  made  to  join  in  the  conveyance ;  or,  what  is  the  Bmale 
thing,  discharge  the  incumbrance.  (2  Sug,  F.  ^  P.  78.  1  Id. 
445,  last  ed.  Dart  on  V.  ^  P.  181.)  If  the  yendor,  by  tte 
express  or  implied  terms  of  the  contract,  should  pay  the  incitm- 
brance,  he  must  discbarge  it,  before  he  can  compel  payment 
of  the  purchase  money ;  and  the  vendee  will  be  allowed  in  equity 
to  detain  it  for  that  purpose.  {Clarke  v.  Ftttiir,  8  Russ,  820- 
Dart  on  V.  ^  P.  881,  890.)  There  are  some  cases  in  this 
court,  fVom  which  it  would  seem  that  the  existence  of  a  mort- 
gage would  authorize  the  vendee  to  rescind.  ( Van  Bentkuysen 
V.  Crapser,  8  John,  259.  Jtidson  v.  Wass,  11  Id.  525.)  But 
in  the  case  first  cited  there  had  been  a  positive  refusal  to  perform ; 
and  in  the  latter,  there  were  covenants  for  a  warranty  of  title*; 
and  the  exceptions  in  the  contract  also  impliedly  negatived  the  idea 
of  any  other  incumbrance.  {And  see  Qreeriby  v.  Ckeevers,  9  John. 
126.)  Properly,  for  the  purpose  of  bringing  the  defendant  in  de- 
fault, the  plaintiff  should  at  least  have  tendered  the  money  and 
demanded  a  deed.  {Fuller  v.  Htibbard,  6  Cowen,  18.  Crreen 
V.  Green,  9  Id.  46.  iSmUh  v.  Smith,  25  Wend.  405;  «'.  C, 
2  Hill,  351,  and  n.  Hudson  V.  Swift,  20  John.  24.  ChUty 
on  Cont  275.)  In  Carpenter  v.  Brown,  (6  Barb.  147,)  the 
plaintiff  had  fully  paid,  and  the  vendor  agreed  to  convey  by  a 
certain  day.  That  case  must  stand,  if  at  all,  upon  its  own  pe- 
culiar circumstances.  As  a  general  rule,  the  conveyance  of  land 
is  a  more  deliberate  proceeding  than  the  transfer  of  other  prop- 
erty. In  Holmes  v.  Holmes,  (12  Barb.  187,)  the  premises 
were  to  be  conveyed  free  of  all  incumbrances*  TXo  doubt  a 
tender  and  demand  may  be  rendered  unnecessary  by  a  refusal 
to  perform.  {Traver  v.  Hoisted,  28  Wend.  66.  Foote  v. 
West,  1  Denio,  544.)  The  plaintiff  did  not  offer  to  perform  on 
the  day,  nor  did  he  ever  offer  to  perform ;  and  neither  he  nor  his 
friend  had  the  money  when  he  said  he  would  pay  if  he  oodd 
have  a  deed  free  of  all  incumbrances ;  and  it  is  not  shown  that 
they  could  have  obtained  the  money.  The  defendatit  was  then 
willing  that  the  purchase  money  should  apply  on  the  mort- 
gage ;  which  was  just  what  equity  would  have  done,  provided 
the  defendant  and  not  the  plaintiff  Wat  to  pay  it ;  wkich  the 
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former  seemff  to  have  admitted.  It  haa  been  doubted  whether,  at 
law,  equitable  objections  to  the  title  would  enable  the  purchaser  to 
rescind  the  contract.  Boyman  y.  Chilch^  (7  Bing.  379,)  was 
aMumpsil  to  recover  back  the  purchase  xooney,  and  the  court 
put  it  on  this  ground-^whether  the  defendant  had  or  had  not  a 
legal  title  to  convey  ? 

If  the  defendant  was  guilty  of  any  fraud  in  relation  to  this 
incumbrance^  or  if  he  has  done  or  omitted  to  do  any  thing  be^ 
fore  the  commencement  of  the  suit,  that  authorized  the  plaintiff 
to  rescind  the  conl^act,  the  latter  may  recover ;  otherwise  he 
cannot.  The  promise  of  the  defendant,  to  take  care  of  the  note, 
Was  without  consideration,  if  it  was  received  to  apply  on  a  sub- 
sisting contract. 

It  would  seem,  from  the  amount  of  the  report,  that  it  included 
Che  costs  of  the  suit  against  the  plaintiff  on  the  note.  There  were 
not  recoverable,  even  if  the  note  was  loaned.  An  indorser  can- 
not recover  costs  in  such  cases,  unless  there  is  an  express  prom- 
ise to  pay  them.  {Simpson  v.  Oriffin,  9  John.  R.  131.)  And 
an  accommodation  maker  has  no  greater  rights. 

The  judgment  must  be  reversed,  and  there  must  be  a  new 
trial ;  costs  to  abide  the  event 

fWABHiNGTON  General  Term,  May  2, 1863.  WiUard^  Hand,  Cody  and  C 
L.  AUen,  Justices.] 
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IHiere  a  reeafWj  !b  attemptod  to  bo  resisted  by  interposing  an  equitable 
counter  claim  m  the  nature  of  a  crossbill,  the  ordinaiy  mode  of  stating  the 
agreement  in  a  bill  in  chancery,  is  sufficient,  U  seems. 

Although,  under  the  code,  as  amended^  the  action  of  ejectment  may  be  met 
by  an  equitable  title  of  the  defendant,  and  a  claim  for  a  conveyance  of  the 
legal  estate ;  yet,  ia  order  to  def^tat  a  recovery,  the  defendant  must  become 
an  actor  in  respect  to  his  claim ;  and  his  answer  must  contain  all  the  ele< 
ments  of  a  bill  for  a  specific  performance;  and  ha  must  ask  and  obtain  af- 
flrmative  relief 

the  judgmant  most  be  fbr  the  plaintlfl;  ihttt  he  reocww  the  land;  or  for  the 
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defendanti  that  the  plaintiff  convey  to  him,  on  such  terma  as  the  court  shall 
ac^ndge. 
An  answer,  in  an  action  of  ejectment,  which  seta  up  an  agreement  between 
the  parties,  in  respect  to  the  premises,  and  alleges  that  the  defendant  has 
offered  to  perform,  and  has  always  been  and  is  ready  and  willing  to  per- 
form ]  bat  in  which  the  defendant  does  not  offer  to  perform,  nor  ask  that 
the  plaintiff  be  reqnired  to  perform,  nor  claim  any  Jndgment  except  for 
costs,  is  defectire. 

This  was  an  action  to  recover  the  possession  of  the  undivided 
third  part  of  a  lot  of  land  formerly  owned  by  Charles  Dewey, 
deceased,  late  the  husband  of  the  plaintiff,  of  which  the  com- 
plaint alleged  he  died  seised  and  possessed ;  the  plaintiff  claim- 
ing to  be  entitled  to  an  undivided  third  of  said  lot,  in  virtue  of 
her  right  of  dower.  The  answer  contained  a  general  denial  of 
the  facts  set  forth  in  the  complaint,  and  alleged  that  prior  to 
the  month  of  June,  184^,  the  defendant  was  the  holder  or  owner 
of  a  certain  mortgage,  executed  by  Charles  Dewey,  deceased,  to 
Daniel  Sweet,  which  had  been  assigned  to  the  defendant,  and 
which  mortgage  was  a  lien  upon  the  premises  described  in  the 
complaint ;  that  the  defendant  caused  the  same  to  be  foreclosed, 
under  the  statute,  and  the  premises  were  sold  under  the  fore- 
closure, on  the  27th  of  June,  1848.  That  shortly  before  the  sale 
took  place,  and  on  the  same  day,  the  plaintiff^  being  desirous  to 
purchase  the  mortgaged  premises,  and  not  being  able  to  procure 
the  money  to  pay  for  the  same,  it  was  agreed  between  her  and 
the  defendant,  that  the  latter  should  bid  on  the  premises,  at  the 
sale,  in  his  own  name,  but  for  the  benefit  and  as  the  trustee  of 
the  plaintiff,  the  amount  of  principal  and  interest  due  upon 
the  mortgage,  with  the  costs  of  foreclosure,  and  that  he  would 
purchase  the  premises  at  that  price,  unless  a  greater  sum  should 
be  bid  by  some  other  person ;  and  that  he  would  convey  the 
premises  within  a  reasonable  time,  upon  her  paying  him  the 
sum  of  $200,  immediately,  and  executing  and  delivering  to  him 
a  bond  and  mortgage  upon  said  premises,  for  the  balance  of  the 
money  at  which  the  plaintiff  should  bid  the  premises  ofi^  payable 
at  some  future  time  thereafter.  The  defendant  then  averred 
that  in  pursuance  of  the  said  agreement,  he  attended  the  sale, 
and  bid  off  the  premises  at  the  sum  of  $        ,  in  his  own  name 
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but  as  the  trustee  or  agent  of  the  plaintiff,  and  for  her  benefit. 
That  the  plaintiff,  immediately  after  the  sale,  paid  to  the  de- 
fendant the  $200  agreed  to  be  paid  down,  and  took  a  receipt 
therefor ;  and  that  she  thereupon  went  into  possession  of  the 
premises,  and  receiyed  the  rents  and  profits  thereof.  That  the 
defendant  caused  a  deed  of  the  said  premises  to  be  made  out 
and  executed  and  acknowledged,  by  himself  and  wife,  ready  to 
be  delivered  to  the  plaintiff,  in  pursuance  of  the  agreement,  and 
that  he  tendered  and  offered  to  deliyer  the  same  to  the  plaintiff, 
upon  her  executing  and  delivering  the  bond  and  mortgage  spe- 
cified in  the  agreement ;  and  that  he,  the  defendant,  had  been, 
ever  since,  and  still  was,  ready  and  willing  to  deliver  such  deed, 
upon  her  performing  her  part  of  the  agreement.  But  that  the 
plaintiff  had  always  neglected  and  refused,  and  did  still  neglect 
and  refuse,  to  execute  the  said  bond  and  mortgage.  That  tho 
plaintiff  had  refused  to  accept  a  conveyance  and  carry  out  the  con- 
tract, but  had  voluntarily  surrendered  the  possession  of  the  prem- 
ises to  him,  the  defendant,  and  that  he  had  ever  since  retained, 
and  still  retained,  the  possession  thereof.  The  defendant  denied 
that  the  plaintiff  had  any  interest  in  the  premises  other  than  that 
acquired  under  the  purchase  at  the  foreclosure  sale ;  or  that  she 
had  any  claim  against  the  defendant  other  than  by  virtue  of  the 
agreement  between  the  parties.  And  the  defendant  averred  his 
readiness  to  perform  the  agreement,  on  his  part,  according  to  its 
spirit  and  intent ;  and  claimed  judgment  for  costs. 

The  plaintiff  demurred  to  the  answer,  and  assigned  the  fol- 
lowing causes :  1.  That  several  defenses  had  been  improperly 
united.  2.  That  the  answer  did  not  state  facts  sufScient  to 
constitute  a  counter  claim,  or  defense.  3.  That  the  agreement 
set  up  in  said  answer  was  void ;  being  by  parol.  4.  That  the 
agreement  was  rescinded  by  the  mutual  agreement  of  the  par- 
ties. 5.  That  the  trust  created  by  the  agreement  was  void ;  not 
being  in  writing,  or  for  the  purposes  authorised  by  law.  6.  That 
the  agreement  was  without  consideration ;  and  the  cause  of  ac- 
tion set  forth  in  the  complaint  could  not  be  affected  or  impaired 
by  it.  7.  That  the  answer  set  up  matter  looking  to  affirmative 
relief;  which  oould  not  be  done  by  way  of  defense  in  this  action. 
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8.  That  it  set  up  matters  of  evidence  and  law,  and  was  there- 
fore insufficient.  9.  That  it  was  bad  for  dnplicitj..  10.  That 
the  plaintiff  was  remediless  under  the  agreement ;  and  whatever 
the  defendant  was  entitled  to  by  virtue  of  the  game  did  not  oon- 
stitute  an  answer  to  this  action.  11.  That  it  was  disconnected 
with  the  subject  matter  of  the  complaint,  and  irrelevant  and 
immaterial ;  and  pretended  to  answer  the  whole  complaint,  and 
failed  to  do  it.  12.  That  the  reception  of  the  rents  and  profits 
or  damages  for  the  breach  of  the  agreement.  €ould  not  bt  re- 
couped or  set  off  or  interposed  as  a  defense  in  this  action. 

Wait  4*  Parry ^  for  the  plaintiff. 

A.  G,  Paris,  for  the  defendant. 

Hand,  J.  The  answer  does  not  state  that  the  alleged  agree-* 
ment  for  the  sale  and  purchase  of  the  land  was  not  in  writing. 
The  statute  of  frauds,  at  law,  did  not  alter  the  form  of  declaring 
upon  a  contract  That  is  matter  of  evidence.  (1  Sattnd,  R. 
211,  n.  2.  Elting  v.  Vanderlyn,  4  JoAa.  237.  State  of  Ind.  v. 
Woram,  6  Hill,  33.  Gibbs  v.  Nash.  4  Barb.  449.)  And  the 
rule  was  the  same  in  setting  up  an  agreement  in  a  bill  of  com- 
plaint. {Cozine  v.  Graham,  2  Paige,  177.  Champlin  v. 
Parish,  11  Id.  405.)  It  has  been  said,  that  if  the  defendant 
pleads  in  bar  any  agreement  which  is  required  by  the  statute  to 
be  in  writing,  he  must  state  it  to  be  so.  (1  Sound,  R.  211  a, 
n.  I.  Id.  277  a,  n.  2.)  For  the  defendant  shall  not  take  away 
the  plaintiff's  present  action  and  not  give  him  another,  upon  the 
agreement  pleaded.  {Case  v.  Barber,  T.  Raym.  450;  jS!.  C 
1  Vin.  878.  1  Chit.  PI  270,  464.  And  see  Rob.  m  St.  of 
Frauds,  203,  n.  88  a.)  The  reason  assigned  for  this  rule  doen 
not  seem  to  be  very  satisfactory ;  and  I  am  inclined  to  thinks 
that  where  a  recovery  is  attempted  to  be  resisted  by  interposing 
an  equitable  counter  claim  in  the  nature  of  a  cross-bill,  the  ordi- 
nary mode  of  stating  the  agreement  in  a  bill  of  complaint  ia 
chancery,  is  sufficient 

JSut  admitting  the  agreement  between  the  partiei,  3^  j6t;fiirt]| 
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in  the  answer,  to  have  been  in  writing,  and  that  the  plaintiff 
furnished  the  money  to  bid  off  the  property ;  as  there  was  an 
express  agreement  for  purchase  and  sale,  I  think  there  was  no 
resulting  trust,  even  if  a  writing  would  take  the  transaction  out 
of  the  statute  in  relation  to  resulting  trusts.  (1  JR.  S,  728,  §  51.) 
If  it  gave  to  the  plaintiff  an  executed  use,  so  as  to  convey  the 
legal  estate,  of  course  it  would  have  been  fatal  to  the  defendant ; 
as  he  could  not  object  that  the  plaintiff  demanded  only  one-third 
for  life,  instead  of  the  whole  in  fee.  There  would  be  a  misde- 
scription of  title,  both  as  to  the  nature  of  the  estate  and  tlie 
quantity  of  interest ;  but  the  defendant  could  not  have  claimed 
judgment  on  that  ground.  It  would  be  no  answer  to  the  com- 
plaint that  the  plaintiff  did  not  claim  enough.  In  his  points, 
the  counsel  for  the  plaintiff  takes  it  for  granted  that  the  agree- 
ment was  merely  verbal.  If  that  be  the  fact,  not  only  did  the 
plaintiff  take  no  legal  interest,  but  the  agreement  was  void. 
(2  R.  S.  184,  5,  §  68.)  There  could  be  no  resulting  trust  in  favor 
of  the  plaintiff.  {Id.  728,  §51.)  There  is  no  pretense  that  the 
defendant  took  the  deed  in  his  own  name  without  the  consent  or 
knowledge  of  the  plaintiff,  or  in  fraud  of  her  rights.  {Id.  §  53. 
LouHsbury  v.  Purdy^  11  Barb.  490.)  On  the  contrary,  ac- 
cording to  the  answer,  it  was  by  mutual  understanding. 

But  admitting  a  court  of  equity  would,  in  a  suit  for  that  pur- 
pose, enforce  a  specific  performance  of  this  agreement,  it  is  in- 
sisted that  the  answer  contains  an  equitable  defense  or  counter- 
claim. I  do  not  understand  there  is  any  equitable  defense, 
simply  as  a  defense  in  an  action  of  ejectment.  The  effect  of 
that  might  be  to  keep  the  legal  title  and  the  possession  forever 
separate.  Under  the  code  as  amended,  it  is  said  the  action  may 
be  met  by  an  equitable  title  of  the  defendant,  and  a  claim  for  a 
conveyance  of  the  legal  estate.  {Chde^  §§  150,  274.  Haire  v. 
Baker,  1  Seld.  857.)  The  legislature  may  have  intended,  and 
probably  did,  to  go  to  that  extent ;  and  though  the  practice  will 
sometimes  be  embarrassing,  and  there  may  be  some  doubt  as  to 
final  costs,  in  many  cases  complete  justice  may  be  done  in  one 
suit.  But  if  that  is  now  the  correct  practice,  to  defeat  a  recov- 
ery the  defendant  must  become  an  actor  in  respect  to  his  claim ; 
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and  his  answer  must  contain  all  the  elements  of  a  hill  tot  a  spe* 
cific  performance ;  and  he  must  ask  and  obtain  affirmatiye  relief. 
The  jadgment  mnst  he  for  the  plaintiflF,  that  he  recover  the  land ; 
or  for  the  defendant,  that  the  plaintiff  convey  to  him,  on  sach 
terms  as  the  court  shall  adjudge.  A  mere  judgment  for  the  de- 
fendant that  thB  plaintiff  take  nothing  by  his  action,  would  not 
be  consistent  with  the  pleadings,  for  such  an  answer  admits 
legal  title  in  the  plaintiff.  In  this  case  the  defendant  alleges 
that  since  the  sale  he  had  offered  to  perform,  and  has  always 
been  and  is  ready  and  willing  to  perform ;  but  he  does  not  offer 
to  perform,  nor  ask  that  the  plaintiff  be  required  to  perform ; 
and  claims  no  judgment  except  for  costs. 

There  is  also  an  objection  on  the  merits,  that  is  conclusive,  to 
this  part  of  the  answer.  The  right  of  the  plaintiff  to  dower,  it 
is  not  pretended  was  or  could  have  been  sold  upon  the  foreclo- 
sure. There  was  no  agreement  for  the  purchase  of  that ;  and 
if  there  had  been,  it  would  have  been  without  consideration,  for 
the  plaintiff  was  already  entitled  to  it ;  and  that  is  all  she  now 
claims.  And  again ;  a  cause  of  action  arising  out  of  a  contract 
to  purchase  the  remaining  interest  in  the  property,  does  not  arise 
out  of  any  contract  or  transaction  set  forth  in  the  complaint  }tt 
the  foundation  df  the  plaintiff's  claim ;  nor  is  it  connected  with 
the  subject  of  the  action ;  nor  is  the  action  on  contract.  {Code^ 
}  150.  And  see  Bogardas  v.  Parker,  7  Botv.  Pr.  R.  803.)  In- 
deed, a  defense  or  counter  claim,  in  an  action  of  ejectnlent,  that 
the  defendant  had  agreed  to  convey  to  the  plaintiff.  Would  be 
absurd. 

According  to  Cochran  v.  Webb,  (4  SanSf.  S.  C.  R.  658,)  it 
WiMs  errotieous  to  deny 'the  plaintiff's  legal  title,  and  also  set  up 
an  equitable  defense  looking  to  affirmative  relief.  One  of  the 
Teasons  HheTe  given  is,  that  the  issues  are  to  be  tried  differently. 
This  objection,  however.  Was  not  taken  by  the*  demurrer,  or  on 
ihe  argument. 

The  demtlrrisr  nmit  be  sustained,  with  leave  to  the  defendtt&t 
to  amend  onpaymtdnt  of  costs. 

[Saiutooa  Special  Term,  June  6, 1858.    Hand,  Jufltiee.] 
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At  coumon  law,  it  was  not  necessary  to  the  yalidity  of  a  transfer  of  a  sealed        ^  ^ 
contract,  that  it  shpnld  be  by  deed,  or  in  writing.    If  there  is  any  such  ne- 

-  eessity  at  present,  it  arises  ttom  a  statatory  provision,  restrictive  of  a  com- 
mon law  right ;  and  in  saoh  cases  it  is  not  nece8sasy>  in  a  declaration  or 
complaint)  to  «ver  a  compliance  with  the  reqiiisition  of  the  statute.  That 
is  matter  of  evidence  only. 

Ue  code  does  not  change  the  former  role,  in  this  particular. 

Where  a  contraict  has  been  assigned  to  the  plaintifib,  the  fact  necessary  to  ba 
•tated  in  the  complaint  is  the  change  Oj'  >'ntenst  in  the  contract ;  so  that  tha 
plaintiflb  may  maintain  the  action  as  **  the  parties  in  interest"  under  tha 
inth  section  of  the  code.  It  is  not  necessary  to  state  a  compliance  with 
each  and  eveiy  paiticnlar,  requisite  to  render  the  change  efiectoal. 

When  a  contract  is  made  by  a  state  prison  inspector,  for  the  labor  of  the  con- 
victs, the  length  of  time  for  which  the  oontraot  is  to  ran,  and  the  number 
of  convicts  to  be  employed,  most  be  definite,  and  must  be  specified  in  such 
contract;  otherwise  it  will  be  void. 

Accordingly,  where  the  time  mentioned  in  a  contract  was  fh>m  three  to  five 
yean,  and  the  number  of  convicts  was  from  fifty  to  one  hundred ;  Bdd,  ndt 
a  compliance  with  the  statute.    {Laws  of  1847,  p.  698.) 

When  a  contract  is  the  mere  sulject  matter  of  a  new  engagement,  it  is  net 
necessary,  in  an  action  to  enforce  such  new  engagement,  and  not  for  the 
purpose  of  carrying  out  the  provisions  of  the  original  contract,  to  set  forth 
In  the  complaint  that  the  requisite  steps  were  taken  to  make  such  original 
eeotract  efitetoal. 

Pemubbbe  to  complaint 

J,  W,  Tompkins^  for  the  plfontUFsv 

Ow>,  Wood  and  J.  S.  Carpenter^  for  the  defendant 

S.  B.  Stbono,  J.  This  case  comes  before  nia  on  a  demarrer 
to  the  complaint.  The  grounds  of  demnrrer  aire  substantially 
as  follows :  1st.  That  there  is  a  defect  of  parties  plaintiffs,  in- 
asmnch  as  the  contract  vpon  which  the  snit  was  instituted  was 
l^ade  between  the  defendants  and  the  plainlifis,  Homer  and 
Qraiit,  and  one  Cobb ;  and  the  ce?nplaint  does  not  sufficiently  set 
fprtb  a  traiisfer  of  Cobb's  interest,  nor  an  aeqnisiti(«  of  ai^y  in- 
tercet  by  the  plaintiff,  Lndlum ;  and  2d.  That  it  does  not  appear 
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the  plaintiffs,  was  valid ;  but  that,  on  the  contrary,  it  is  apparent 
&om  what  is  set  forth  that  such  contract  is  void.  The  complaint 
avers  that  Cobb  duly  assigned  and  transferred  all  his  interest 
in  the  contract  to  the  plaintiff  Grant ;  and  that  the  plaintiff  Lud- 
lum  became  interested  by  a  sale  and  assignment  to  him  of  a 
part  of  Grant's  interest.  The  defendants'  objection  to  this  is, 
that  it  does  not  appear  that  there  was  any  deed  of  assignment, 
or  instrument  in  writing,  sufficient  to  pass  Cobb's  interest  to 
Grant,  or  a  part  of  Grant's  interest  to  liudlum.  The  answer 
to  this  is,  that  at  common  law  it  was  not  necessary  to  the  valid- 
ity of  a  transfer  of  a  sealed  contract,  that  it  should  be  by  deed 
or  in  writing.  If  there  is  any  such  necessity  at  present,  it 
arises  from  a  statutory  provision  restrictive  of  a  common  law 
right ;  and  in  such  cases  it  is  not  necessary  in  a  declaration  or 
complaint  to  aver  a  compliance  with  the  requisition  of  the  stat- 
ute. That  is  matter  of  evidence  only.  (1  Chitty^s  PL  308. 
1  Saund,  R,  276,  at  n.  2.  Elting  v.  Vanderlyn^  4  John.  R. 
287.)  The  code  does  not,  in  my  opinion,  change  the  old  rule  in 
this  particular.  The  142d  section,  subdivision  two,  requires 
that  the  complaint  shall  contain  a  plain  and  concise  statement 
of  the  facts  constituting  a  cause  of  action,  without  unnecessary 
repetition ;  and  the  140th  section  expressly  retains  the  form  of 
pleadings  heretofore  existing,  not  inconsistent  with  the  provis- 
ions of  the  code.  Now  the  fact  which  it  was  necessary  to  state, 
was  the  change  of  interest  in  the  contract,  so  that  the  plaintiffs 
might  maintain  the  action  as  "  the  parties  in  interest"  under 
the  111th  section  of  the  same  statute.  It  surely  (fannot  be  ne- 
cessary to  state  a  compliance  with  each  and  every  particular, 
requisite  to  render  the  change  effectual.  If  that  should  be  re- 
quired, it  would  lead,  in  many  cases,  to  great  and  unnecessary 
prolixity. 

Besides,  it  is  at  least  doubtful  whether  the  objection  of  a  non- 
compliance with  a  statutory  provision  in  a  case  of  this  kind,  is 
not  confined  to  the  parties  to  the  assailable  transaction.  They 
can,  if  they  choose,  make  it  practically  effectual ;  and  then' it 
must  be  valid  as  to  others  who  may  deal  with  them  in  reference 
U  4ihe  same  Mbject  mntter.    This  is,  of  eourse,  applicable  only 
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to  cases  where  a  waiver  of  an  objection  will,  as  in  this  instance^ 
prevent  its  subsequent  application. 

The  principal  ground  of  demurrer,  and  that  upon  which  the 
learned  senior  coninsel  for  the  defendants  placed  his  ^ain  reli- 
ance, is,  that  it  does  not  appear  that  the  original  contract  was 
made  pursuant  to  the  statute,  but  the  contraiy.  The  complaint 
does  not  set  forth  that  the  preliminary  steps  required  by  the 
statute  for  the  regulation  of  our  county  and  state  prisons,  passed 
December  14, 1847,  to  make  that  contract  effectual,  were  taken, 
and  I  am  inclined  to  think  that  it  was  made  in  violation  of  the 
77th  section  of  that  act.  It  is  provided  in  that  section  that 
whenever  the  inspector  of  a  state  prison  shall  direct  a  contract 
to  be  made  for  the  labor  of  the"  convicts,  a  public  notice  shall 
be  given  specifying,  among  other  things,  the  length  of  time 
for  which  their  services  are  to  be  let,  not  exceeding  five  years, 
and  the  number  of  convicts  to  which  the  contracts  are  to  be 
limited.  {Laws  of  1847,  p.  615.)  This  plainly  infers  that' the 
length  of  time  for  which  the  contract  is  to  run,  and  the  number 
of  the  convicts  to  be  employed,  shall  be  definite,  and  specified 
in  the  contract ;  but  in  this  instance  neither  the  time  nor  the 
number  was  fixed.  The  time  was  from  three  to  five  years,  and 
the  number  ^of  convicts  was  from  fifty  to  one  hundred.  In  both 
cases  the  minimum  and  maximum  are  specified,  but  that  is  only 
limiting  a  discretion  to  fix  a  thing,  not  specifying  the  thing 
itself. 

These  objections  must  have  been  fatal  if  the  action  had  been 
upon  the  original  contract  and  upon  a  consideration  wholly  un- 
executed. Undoubtedly  when  one  claims  a  right,  not  at  com- 
mon law,  but  wholly  of  statutory  creation,  he  must  set  forth  the 
prescribed  preliminaries.  But  this  is  not  an  action  founded  on 
a  statutory  contract.  The  assignment  of  such  contract  is  the 
consideration  of  the  defendant's  engagement ;  and  possibly  its 
entire  and  partial  enjoyment,  or  the  actual  means  of  enjoying 
it,  if  placed  within  the  attainment  of  the  defendants,  may  be 
the  requisite  preliminaries  to  any  obligation  to  pay  the  money 
for  the  recovery  of  which  the  action  was  brought.  Now  when 
a  Qontra^t,  whether  statutory  or  otherwise,  is  the  mere  subjeet 
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matter  of  a  new  engagement,  it  cannot  be  necessary  in  an  ao* 
tion  to  enforce  such  new  engagement,  and  not  for  the  porpose 
of  carrying  out  the  provisions  of  the  original  cobtraot,  to  set 
forth  in  t^e  complaiiit  that  the  requisite  steps  were  taken  to 
make  such  original  contract  effectual.  I  know  of  no  mle  of 
law,  nor  have  I  seen  any  precedent,  requiring  that. 

There  can  be  no  substantial  reason  for  exacting  it,  but  the 
contrary.  Both  parties  by  making  it  the  subject  of  the  new 
engagement  impliedly  admit  its  validity^  If  it  should  turn  out 
eventually  to  be  inoperative  from  facts  known  to  the  assignor 
and  by  him  concealed  from  the  assignee,  that  might  operate  as 
an  entire  or  partial  defense  in  an  action  for  the  consideration, 
but  that  should  be  averred  on  the  part  of  the  defendants. 
When,  however,  a  contract  is  known  by  both  parties  to  be  im- 
perfect at  the  time  of  an  assignment,  and  the  assignee,  not* 
withstandmg  that,  takes  it,  and  subsequently  derives  some 
benefit  from  it,  he  has  no  defense  against  paying  at  least  a  part 
of  the  consideration ;  and  if  it  should  be  or  might  be,  (but  from 
the  assignee's  neglect  or  opposition,)  fiilly  performed,  the  defect 
would  not  constitute  any  defense  whatever.  Kow  the  defect  in 
this  oontract  was  apparent  upon  what  was  stated  in  the  assign- 
ment to  which  the  defendants  were  parties  ;  and  it  resulted 
from  the  law,  of  which  they  could  not  plead  ignorance.  It  is 
stated  too,  in  the  complaint,  and  is  admitted  by  the  demurrer, 
that  the  defendants,  since  the  making  of  the  assignment,  had 
continued  to  carry  on  the  business  therein  mentioned,  in  the 
Sing  Sing  prison,  under  the  original  contract,  and  to  have  the 
benefit  of  all  the  labor  done  in  pursuance  thereof,  until  the  com- 
m^cement  of  the  suit,  and  that  they  still  continue  to  carry  on 
the  said  business  and  to  have  the  benefit  and  advantage  of  said 
labor.  Here  then  it  appears  that  the  plaintiffs  assigned  to  the 
defendants,  a  ccmtraot  imperfect,  as  described  in  the  assignment, 
have  agreed  to  pay  a  sum  of  money  in  consideration  of  tbait, 
and  of  some  property  which  it  transferred,  and  have  had  the 
full  anticipated  benefit  from  such  asngnment,  and* now  contend 
that  they  are  not  obligated  to  pay  the  stipulated  consideration 
noney.    I  an  satisfiod,  votwithstaiiLdiag  the  ^ery  imgniffm  ti^ 
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'gmetit  of  the  defendants'  cotmsel,  that  the  objections  are  un> 
tenable. 

There  must  be  judgment  for  the  plaintiffs  on  the  demurrer, 
^th  Hberty  to  the  defendants  to  answer,  on  the  payment  of 
the  costs  of  Ae  deuHirrer. 

[Westchester  Special  Term,  June  10, 1868.    i9.  B.  Strang,  Jnaiice.] 


BoiTTOK  VS.  The  CrrT  ot  Brooklyn  and  Buiant. 

In  what  cases,  and  for  what  reasons,  the  practioe  of  the  equity  oonrt^  permits 
a  plaintiff  to  commence  an  action  in  his  own  behalf  as  well  as  in  itself  of 
all  other  persons  interested  in  the  same  question. 

The  rule  which  permits  the  omission  of  parties  interested  in  the  question  liti- 
gated, and  the  filing  of  a  bill  by  one,  in  behalf  of  all  others  interested,  is 
adopted  from  necessity,  to  prevent  a  failure  of  Justice. 

An  action  brought  by  a  party  suing  in  his  own  behalf  as  well  as  in  behalf  of 
other  persons  interested,  not  for  the  purpose  of  asserting  a  common  right, 
Bor  to  procure  an  account  and  distribution  of  a  common  flind,  nor  to  restrain 
the  commission  of  an  act  injurious  to  property  or  rights  in  which  the  plaih- 
tiff  and  those  in  whose  behalf  he  sues  have  a  common  interest,  but  to  avoid 
an  assessment  made  by  a  municipal  corporation  upon  the  separate  lots  of 
the  plaintiff  and  such  other  persons,  for  grading  a  park,  and  to  restrain  the 
collector  from  collecting  the  same,  cannot  be  maintained. 

Such  an  action  wiU  not  be  entertained  on  the  ground  that  it  is  brought  to 
prevent  a  nmltiplicity  of  suits ;  nor  on  the  ground  that  its  object  is  to  re- 
move the  cloud  upon  the  title  to  the  lands,  created  by  the  lien  of  the 
assessment. 

Appeal  by  the  plaintiff,  from  a  judgment  entered  at  a  speci&l 
term  of  the  court.  The  complaint  was  filed  by  Bouton,  a  resi- 
dent of  the  city  of  Brooklyn,  in  behalf  of  himself,  alid  in  behalf 
and  for  the  benefit  of  all  others  interested  in  the  matter  of 
Washington  park  grading,  a  proceeding  instituted  by  the  de- 
fendants, tSie  City  of  Brooklyn,  against  the  plaintiff  and  other 
persons,  who  were  the  owners  of  certain  lands  and  premises  in 
4he  -city  of  Brooklyn.  The  plaintiff  stated  that  by  an  act  of 
4he4^iBlatQre  passed  the  28d  day  of  April,  1885j  a  publicsquare 
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or  park  was  laid  out  in  what  was  then  called  the  seventh  ward 
of  the  city  of  Brooklyn ;  that  subsequently,  by  an  act  of  the 
legislature,  passed  April  25th,  1845,  the  location  of  the  said 
Washington  park  was  changed  to  what  is  now  called  the  elev- 
enth ward  in  said  city ;  and  in  and  by  said  acts,  the  property 
taken  for  the  said  park  was  declared  to  be  a  public  park ;  and 
the  said  Washington  park  was  subsequently  opened  as  a  public 
park,  pursuant  to  several  acts  of  the  said  legislature,  passed  the 
24th  day  of  March,  1848.  The  city  of  Brooklyn  was  authorized 
to  create  a  loan  for  the  payment  of  the  amount  necessary  to  be 
paid  for  the  land  and  other  matters  connected  with  the  said  park, 
and  the  faith,  property  and  effects  of  the  said  city  of  Brooklyn 
were  pledged,  in  and  by  said  acts,  for  the  payment  of  said  loan ; 
that  the  city  of  Brooklyn,  as  such  corporation,  took  the  title  and 
possession  of  said  park ;  that  some  years  af);er  the  said  corpo- 
ration had  been  seised  of  the  title  and  became  in  the  possession 
of  the  said  park,  they  undertook  and  did  enter  into  contracts  for 
the  regulating  and  improving  said  park,  and  did  enter  into  con*, 
tracts  for  the  regulating  and  improving  of  said  park  to  the 
amount  of  upwards  of  $34,000;  and  thereafter,  without  any 
color,  license  or  authority  by  law,  proceeded  to  take  proceedings 
for  the  purpose  of  assessing  the  said  amount  as  a  local  assess- 
ment upon  the  several  lots,  pieces  or  parcels  of  land  benefited 
thereby,  in  proportion  to  the  benefit  which,  in  the  opinion  of  the 
street  commissioner  of  the  city  of  Brooklyn,  the  same  should  de- 
rive from,  or  in  justice  ought  to  be  assessed  for,  the  same ;  and 
thereafter  caused  a  notice  to  be  published,  stating  that  the  as- 
sessment for  the  grading  of  the  park  had  been  confirmed,  and 
that  all  parties  interested  might  pay  their  assessments,  at  the 
office  of  the  collector  of  taxes,  within  thirty  days,  without  any 
additional  charge ;  after  which  time  the  assessments,  with  the 
legal  charges  added,  would  be  collected  by  the  collector.  The 
plaintiff  further  stated,  that  in  pursuance  of  the  proceedings 
had  by  the  city  of  Brookljm  as  aforesaid,  he,  together  with  other 
persons  in  whose  behalf,  and  for  whose  benefit,  as  well  as  for  him- 
self, this  action  was  commenced,  had  been  assessed  the  said  sum 
of  $84^000  and  upwards,  for  the  regulating  and  improvement  tf 
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the  said  park ;  and  the  plaintiff  averred  that  the  defendants,  the 
City  of  Brooklyn,  had  no  right  whatever,  under  any  law  of  this 
Btate,  to  impose  the  said  assessment  upon  the  plaintiff's  prop- 
erty, and  the  property  of  said  other  persons,  for  the  said 
grading  and  improving  of  Washington  park ;  that  the  said  de- 
fendants had,  without  any  warrant  or  authority,  assessed  the 
plaintiff  and  the  said  other  persons,  and  had  made  the  same  a 
local  assessment,  whereas,  by  the  law  of  the  land,  the  said  park 
was  declared  to  be  a  public  park,  and  the  expense  of  grading 
and  improving  the  same  should  be  a  charge  upon  the  whole  city, 
and  not  upon  any  local  district  in  said  city.  And  the  said  plain- 
tiff further  stated,  that  he  had  been  informed  and  believed,  that 
the  said  alleged  assessment  had  been  made  by  the  street  com- 
missioner of  the^  city  of  Brooklyn,  and  had  not  been  made  by 
any  commissioner  or  commissioners  appointed  by  the  county 
judge  or  a  justice  of  the  supreme  court,  and  that  the  said  alleged 
assessment  was  in  other  respects  irregular,  illegal  and  void. 
And  the  plaintiff  further  stated,  that  he  had  been  informed  and 
believed,  and  so  charged,  that  about  three  hundred  different  per- 
sons had  been  assessed  for  the  expenses  of  grading  and  improv- 
ing said  Washington  park,  in  and  by  the  said  alleged  assessment, 
and  that  the  said  assessment  had  been  confirmed  by  the  common 
council  of  the  city  of  Brooklyn.  The  plaintiff  further  stated, 
that  the  city  of  Brooklyn  had  assessed  him  for  Washington  ark 
grading  the  sum  of  $930  or  thereabouts,  and  had  caused  a  war- 
rant to  be  signed  and  delivered  to  I.  P.  S.  Briant,  collector  of 
taxes  and  assessments  of  the  city  of  Brooklyn ;  that  the  said 
collector,  either  in  person  or  by  his  deputies,  had  levied  upon,  or 
threatened  to.levy  under  sud  warrant,  upon  the  property  of  the 
persons  so  assessed  under  said  proceedings.  The  plaintiff  fur- 
ther stated,  that  the  said  alleged  assessment  was  claimed  by  the 
defimdants  to  be  a  lien  and  incumbrance  upon  the  plaintiff's 
property,  and  upon  the  property  of  other  persons  included  in  the 
district  of  assessment  for  the  said  Washington  park  grading, 
and  that  as  he  had  been  advised  and  believed,  many  of  the  facts 
showing  the  irregularities  in  said  proceedings  to  impose  said 
aUeged  assessment,  and  the  invalidity  th^^Qof,  would  not  appear 
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upon  the  face  of  the  papers  or  proceedings  necessary  to  establish 
such  lien,  and  could  only  be  shown  by  testimony  outside  and  ex- 
trinsic of  said  papers  and  proceedings ;  that  he  and  the  other 
persons  for  whose  benefit  this  action  was  commenced  were  desi* 
rons  of  having  said  alleged  assessment  declared  void,  and  no  lien 
upon  said  lands  and  premises,  and  the  cloud  which  had  been 
thus  created  upon  their  said  land  and  premises  thus  removed, 
and  that  no  right  could  accrue  to  the  said  collector  to  collect  the 
.said  alleged  assessments  under  said  warrant.  And  the  plaintiff 
stated  that  the  city  of  Brooklyn  would  not  be  liable  to  refund  to 
him  or  the  said  other  persons  any  amount  they  might  be  com^ 
polled  to  pay  said  collector,  by  reason  of  the  city  of  Brooklyn 
having  no  authority  to  make  said  assessment ;  that  the  said  col- 
lector was  personally  irresponsible  to  refund  and  pay  to  the 
plaintiff  or  the  s^d  other  persons  the  amount  they  might  be 
compelled  to  pay  him  under  a  levy  and  sale  made  by  him  under 
said  warrant,  the  sud  city  of  Brooklyn  not  being  responsible  as 
a  corporation  for  any  act  done  by  them  which  is  not  authorized 
by  their  charter  or  act  of  incorporation.  And  the  plaintiff  fur- 
ther stated,  that  unless  the  city  of  Brooklyn  and  the  said  Bri- 
ant  were,  by  an  injunction  order,  restrained  and  enjoined  from 
proceeding  any  further  to  collect  the  said  amount  assessed 
against  him  and  against  the  said  other  pers<»iB,  great  and  irre- 
parable injury  would  accrue  to  him  and  them,  and  the  collection 
of  said  alleged  assessments,  or  the  attempt  to  collect  the  same, 
would  lead  to  and  cause  a  great  multiplicity  of  suits.  And  Ae 
plaintiff  demanded  the  following  relief:  That  an  injunction  <ns 
der  issue  enjoining  and  restraining  the  city  of  Brooklyn  from 
taking  any  further  proceedings  in  the  matter  of  collecting  the 
said  alleged  assessment  for  Washington  park  grading ;  and  also 
that  said  Briant  be  in  like  manner  restoiined  and  enjoined  from 
proceeding  under  the  warrant  directed  to  him  as  collect(»'  of 
taxes  and  assessments  in  the  city  of  Brooklyn,  in  the  matter  of 
Washington  park  grading,  until  the  further  order  of  the  court; 
and  the  plaintiff  demanded  the  following  relief  and  judgment: 
That  all  the  proceedings  of  the  city  of  Brooklyn  in  relation  to 
the  assessment  for  Washington  park  grading  might  be  deebred 
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littU  and  void,  and  no  lien  or  incumbrance  upon  any  property  as- 
sessed therefiMT,  and  that  no  rights  accmed  to  the  city  of  Brook- 
lyn to  enforce  the  payment  of  the  assessment^  and  that  the  said 
collector  be  perpetually  enjoined  from  proceeding  under  said 
warrant ;  that  the  city  of  Brooklyn  pay  the  costs  of  the  plaintiff 
in  this  action,  and  such  damages  as  he  and  the  said  other  per^ 
fions  for  whose  benefit  this  action  was  brought  had  sustained. 

The  defendants  demurred  to  the  complaint ;  and  specified  and 
\Misigned  the  following  causes  of  demurrer,  viz. :  that  the  com^ 
plaint  did  not  state  facts  which  constituted  a  case  for  the  equitable 
relief  specifically  sought,  or  for  any  other  relief  whatever  in 
equity,  or  for  damages  in  a  court  of  law ;  that  the  fcbcts  stated 
did  not  show  the  proceedings  of  the  defendants  to  have  been 
either  void  or  irregular ;  l&at  the  facts  stated  did  not  show  a 
cloud  upon  the  plaintiff's  title,  or  any  other  grievance  or  injury 
suffered  or  apprehended,  which  was  the  subject  of  legal  or  equi* 
table  cognitonce^  and  that  said  complaint,  in  the  above  and 
other  particulars,  did  not  state  facts  sufiicient  to  constitute  a 
vause  of  action  against  the  defendants  jointly  or  severally* 

The  plaintiff  joined  in  demurrer.  The  demurrer  was  brought 
to  argument  at  a  special  term  of  tiie  court,  held  by  Justice  S. 
B.  Strong,  who  delivered  the  fdlowing  opinion. 

'  ^'S.  B.  Strong,  J.  The  assessm^itof  which  the  plaintiff 
complains  tras  made  by  the  Street  commissioner  of  the  city  <^ 
Brooklyn  for  grading  Washington  park.  The  plaintiff  alleges 
that  the  charter  of  that  city  did  not  authorize  such  assessment, 
and  altks  that  this  court  shall  declare  it  to  be  null  and  void,  and 
not  a  lien  or  incumbrance  upon  the  property  assessed ;  that  the 
defendant,  Briant,  who  is  the  collector  of  the  taxes  and  assess* 
ments  of  the  dfy,  may  be  perpetually  enjoined  from  proceeding 
Under  the  warrant  to  him  to  collect  the  amount  of  the  assailed 
assessment,  and  that  the  city  of  Brooklyn  may  be  required  to 
pay  the  damages  sustained  by  the  plaintiff  by  reason  of  such 
^inikuthorized  proceedings. 

The  first,  and  as  I  view  the  case,  the  moist  material  question 
involved  in  this  controversy,  w  whether  the  assessment  wm 
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warranted  by  the  statute.  That  the  legislature  has  the  power 
to  provide  for  making  and  enforcing  local  assessments  for  local 
improvements  has  been  decided,  and  in  my  opinion  correctly 
decided,  by  the  court  of  appeals. 

Several  acts  have  been  passed  relative  to  Washington  park. 
They  all  speak  of  it  as  a  public  improvement,  and  as  public  prop- 
erty. The  corporation,  therefore,  holds  it  as  trustees  for  a 
designated  purpose,  and  have  not  the  absolute  and  unqualified 
title  to  it,  to  dispose  of  it  as  they  may  think  proper  for  general 
objects.  It  therefore  comes  within  the  range  of  subjects  deemed 
by  the  legislature  proper  for  local  taxation,  and  the  assessment 
for  the  expenses  of  its  improvement  is  not  brought  within  the 
objection  of  taxing  the  property  of  one  for  the  benefit  of  an- 
other, which,  if  well  founded,  would  be  fatal  to  its  validity. 

The  act  of  April  27th,  1847,  relative  to  Washington  park, 
{i  8,)  authorized  the  corporation  of  Brooklyn  to  make  any  im- 
provement on  the  park  or  square  in  connection  with  it,  which 
they  might  deem  proper.  The  act  of  March  24th,  1848,  relative 
to  the  same  park,  provided  for  the  payment  of  the  expenses 
caused  by  any  proceedings  then  had  under  the  act  of  1847,  but 
has  no  reference  to  any  future  improvements.  When  the  act 
of  April  4th,  1850,  to  revise  and  amend  the  several  acts  relating 
to  the  city  of  Brooklyn,  and  which  constitutes  its  existing  char^ 
ter,  was  passed,  there  was  no  statute  providing  specially  and 
separately  for  paying  for  future  improvements  to  Washington 
park.  The  provisions  of  that  act  extended  to  that  park,  as  they 
purported  to  relate  to  all  such  establishments  in  tho  city,  and 
they  conferred  all  the  power,  possessed  by  the  corporation  or 
any  of  its  officers,  to  make  improvements  upon  it,  and  to  provide 
for  their  payment.  The  first  section  of  title  4,  of  that  act.  author- 
izes the  common  council  to  cause  streets  and  avenues  to  be  opened 
and  widened,  and  to  be  re'gulated  and  paved,  and  to  cause  public 
squares  and  parks  to  be  opened,  regulated,  ornamented  and  pro- 
tected, and  streets  and  avenues  to  be  kept  in  repair,  and  from 
time  to  time  to  be  repaved,  or  regraded  and  repaired ;  to  okse 
up  and  discontinue  roads,  streets,  lanes  and  avenues ;  to  pro- 
vide that  lamps  and  lamp^posts  be  erected,  and  cistemt  made 
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for  th6  purpose  of  famishing  water  in  case  of  fire ;  to  cause 
sewers  and  drains,  wells  and  pumps,  to  be  constructed  and  re- 
paired, and  generally  to  make  such  other  improvements  in  ^nd 
about  such  streets,  avenues  and  squares,  as  the  public  conven- 
ience may  require ;  and  it  provides  that  the  expenses  of  all  such 
improvements,  except  for  repairs,  shall  be  assessed,  and  be  a 
lien  upon  the  property  benefited  thereby,  in  proportion  to  the 
amount  of  such  benefit.  The  third  section  of  the  same  title 
provides  that  the  expenses  for  opening  or  widening  streets, 
roads,  avenues,  parks,  or  squares,  shall  be  estimated  and  assessed 
by  three  commissioners,  to  be  appointed  by  the  county  court  or 
supreme  court.  The  22d  and  23d  sections  of  the  same  title 
proyide  that  the  expenses  of  regulating,  grading  and  paving, 
and  of  regrading  and  repaving  streets,  and  of  constructing 
sewers  and  drains,  shall  be  apportioned  and  assessed  by  one  or 
more  commissioners,  to  be  appointed  in  like  manner.  By  the 
30th  section  of  the  same  title,  the  expenses  of  constructing 
wells  and  pumps,  public  cisterns,  lamp-posts  and  lamps,  flagging 
side- walks,  of  fencing  and  filling  in  lots,  and  all  other  improve- 
merits  of  a  like  nature  not  before  specified^  iskre  to  be  assessed 
by  the  street  commissioner  of  the  city.  The  authority  to  make 
the  assessment  in  question  is  claimed  under  this  30th  section. 

It  was  admitted  on  the  argument,  by  the  counsel  for  the 
plaintifii  that  the  power  to.grade  this  park  was  conferred  upon 
the  corporation  by  the. first  section  of  the  fourth  title  of  the 
act  which  I  have  quoted.  1£  so,  that  section  also  directs 
that  the  expenses  of  such  improvement  shall  be  assessed,  and 
be  a  lien  on  the  property  benefited  thereby,  in  proportion  to  the 
amount  of  the  benefit  conferred.  This,  then,  grants  to  the  corpo- 
ration the  power,  and  imposes  upon  them  the  duty  of  making 
an  assessment  to  pay  for  such  expenses.  The  question  very 
naturally  suggests  itself,  whether  the  legislature  would  have 
conferred  such  power  and  imposed  such  duty  without  at  the 
same  time  providing  the  requisite  meajds  for  performing  the 
power  and  discharging  the  duty.  That  is  not  to  be  presumed. 
The  inference  is  altogether  the  other  wAy.  Judge  Jewett  re- 
marks, in  Stief  v.  Heart,  (1  Camst.  80,)  that  when  a  power  is 
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given  by  the  statute,  everf  thing  necessary  to  making  it  effect- 
tial,  or  requisite  to  obtaining  the  end,  is  implied/  Probably  the 
remark  is  too  general.  Where  ordinary  common  law  incidents 
are  necessary  to  render  a  power  effectnal,  they  may  nndoab1> 
edly  be  inferred,  although  not  mentioned  in  the  statute ;  but 
when  such  incidents  do  not  go  far  enough,  and  no  statutory 
means  are  provided  to  carry  the  power  into  effect,  it  must  fSul. 
Where,  however,  there  are  provisions  in  the  statute,  probably 
designed  to  give  effect  to  the  power,  -but  couched  in  such 
general  terms  that  the  design  cannot  be  inferred  with  cer-^ 
tainty,  they  should  receive  a  liberal  construction  towards  ef> 
fectuating  the  power.  That  is  emphatically  true,  where  (as  in 
this  case)  the  statute  is  remedial  and  not  penal.  Accordingly^ 
Chancellor  Kent  says  (1  Com.  466,)  such  statutes  are  to  receive 
an  equitable  interpretation  by  which  the  letter  of  the  act  is 
sometimes  restrained  aiid  sometimes  enlarged,  so  as  to  meet  the 
beneficial  end  in  view,  and  prevent  a  failure  of  the  remedy* 
The  same  accomplished  judge  and  elegant  writer  says,  (1  Com* 
461,  2,)  It  is  an  established  rule  in  the  exposition  of  statutes^ 
that  the  intention  of  the  lawgiver  is  to  be  deduced  from  a  view 
of  the  whole  and  of  any  part  of  a  statute  taken  and  compared 
together.  (1  Co.  Lit.  801  a.)  The  real  intention,  when  accu-i 
rately  ascertained,  will  always  prevail  over  the  literal  sense  of 
terms.  Scire  leges,  non  hoc  est  verba  earum  tenere,  sed  vim 
ac  potestatem,  and  the  reason  and  intention  of  the  lawgiver  will 
control  the  strict  letter  of  the  law  when  the  letter  would  lead  to 
palpable  injustice,  contradiction  and  absurdity*  When  the 
words  are  not  explicit,  the  intention  is  to  be  collected  from  the 
context,  from  the  occasion  and  necessity  of  the  law,  from  the 
necessity  felt,  and  the  remedy  in  view ;  and  the  intention  is  to  be 
taken  or  presumed  according  to  what  is  consonant  to  reason  and 
good  sense.  The  80th  section  of  the  4th  title  of  the  act  which 
I  have  quoted,  authorises  the  street  commissioner  to  assess  (as 
he  has  done  in  the  instance  under  consideration)  the  expenses 
of  constructing  wells  and  pumps,  public  cisterns,  lamp-posts  and 
lamps,  flagging  side-walks,  of  fencing  or  filling  in  lots,  and  all 
other  improvements  of  a  like  nmture,  not  before  specified ;  and 
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the  question  is,  whether  grading  a  park  is  such  improvement? 
Clearly  it  is  an  improvement,  and  as  clearly  it  had  not  been 
before  specified  in  the  statute.  It  had  been  included  in  general 
terms.  Was  it,  then, "  like"  the  other  improvements  specified  iu 
the  same  section?  It  could  not  have  been  designed  that  it 
should  resemble  each  of  them  in  every  respect,  for  in  some  par- 
ticulars such  specified  improvements  differ  materially  from  ea«h 
other.  There  is  not  much  resemblance  between  constructing  a 
lamp-post  and  filling  in  lots.  The  statute  probably  had  refer- 
ence to  some  classification  made  by  its  own  provisions  rather 
than  to  any  designation  by  ^'nature,"  according  to  the  more 
usual  interpretation  of  that  word.  There  is  very  little  natural 
similitude  between  the  subjects  specified  in  the  30th  section ; 
but  the  statute  places  them  in  the  same  class  with  each  other, 
and  in  some  important  particulars,  with  the  improvement  in 
question.  They  are  alike  local  in  their  benefits,  and  equally 
call  for  local  assessments  to  pay  for  them ;  at  least,  such  was 
the  opinion  of  the  legislature,  as  they  were  all  included  in 
the  same  category  in  the  first  section  of  the  title.  They  are 
all,  too,  improvements  upon  property  already  belonging  to  the 
public,  and  do  not  require  the  assumption  of  private  property 
for  public  purposes.  In  this  particular  they  differ  from  the 
improvements  specified  in  the  third  section,  where  the  assess- 
ments are  to  be  made  by  three  commissioners  appointed  by  a 
court,  and  are  not  subjected  to  ihe  '^  one  man  power."  The 
number  of  the  commissioners  and  the  manner  €i  their  appoint- 
ment when  private  property  is  taken  for  the  use  of  the  public, 
and  the  damages  sustained  by  the  owners  are  to  be  estimated 
and  determined,  are  directed  by  the  constitution,  and  it  was  in 
obedience  to  the  constitutional  provision,  as  well  as  in  reference 
to  the  importance  of  the  duties  to  be  discharged,  thai  the  legis- 
lature guarded  these  public  works  more  cautiously  than  the 
others  specified  in  the  statute.  It  does  not  very  clearly  appear 
that  the  legislature  in  classifying  the  improvements  had  refer- 
ence to  the  greater  or  less  expenditure  which  they  might  create. 
Public  works  of  the  same  nature  may  vary  from  each  othisr  most 
essentially  in  their  costliness.    The  expense  of  grading  a  park 
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depends  upon  its  size,  and  the  unevenness  of  the  surface.  If  it 
should  be  of  small  extent  and  the  ground  should  be  even  and 
correspond  with  the  level  of  the  surrounding  streets,  the  ex- 
pense of  grading  it  would  be  iuconsiderable,  much  less  than  that 
caused  by  filling  in  lots,  to  which,  in  many  particulars,  it  has  a 
strong  resemblance.  Neither  is  it  probable  that  the  legislature 
had  any  special  reference  to  the  extent  of  the  district  to  be 
affected  by  the  improvement  and  assessed  for  its  expeqse. 
Some  of  those  enumerated  in  the  last  class,  such  as  flagging 
side-walks  and  fencing  and  filling  in  lots,  might  extend  over  a 
larg0  district,  whilst  constructing  wells,  pumps  and  cisterns, 
could  benefit  but  comparatively  a  small  number. 

After  all,  however,  the  points  of  resemblance  between  the 
improvement  in  question  and  those  particularly  specified  are 
not  sufficiently  ;:iumerou8  or  strong  to  lead  by  their  own  weight 
to  any  certain  conclusion.;  but,  taken  in  connection  with  the 
evident  design  of  the  legislature,  that  such  improvement  should 
be  made  and  the  consequent  expenses  paid  through  this  speciei 
of  local  taxation,  and  the  fact  that  no  authority  is  given  in  any 
other  part  of  the  statute,  or  (so  far  as  I  know)  anywhere  else, 
to  raise  the  requisite  funds,  they  are  sufficient  to  warrant  the 
conclusion. which  I  have  adopted,  that  the  assessment  in  ques- 
tion was  authorized  by  the  statute,  and  is  consequently  valid. 

The  other  important  question  involved  in  this  controversy  is, 
whether  if  the  assessment  ha^  been  invalid  the  plaintiff  would 
have  been  entitled  to  the  relief  demanded  in  his  compl^nt.  I 
shall  consider  this  question,  as  the  determination  of  it  will  be 
material,  if  the  opinion  which  I  have  adopted  upon  the  point 
which  I  have  already  discussed  should  be  erroneous. 

The  relief  demanded,,  except  the  compensation  in  damages, 
can  be  awarded  by  this  court,  if  at  all,  only  in  the  exercise  of 
its  equitable  jurisdiction.  Dsunages  may  be  given  as  a  part  of 
a  remedy  strictly  equitable,  and  when,  as  in  this  case,  the  prin- 
cipal relief  demanded  is  of  that  class,  the  claim  for  such  dam- 
'  ages  partakes  of  the  same  character.  Is  it,  then,  competent  for 
this  court,  under  the  additional  powers  recently  conferred  upoB 
it,  to  award  the  desired  relief?    It  has  entire  opgnizanoe  of 
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•enseft  both  at  law  and  in  equity.  The  distinction  between  legd 
^nd  equitable  remedies  has  been  abolished  by  the  code^  The 
power  is  identical,  but  the  limits  of  either  have  not  been  ex- 
tended. This  court,  in  administering  equity,  is  confined  to  the 
cases  in  which  oourts  of  equity  had  jurisdiction  previous  to  the 
late  change.  If  not,  the  question  may  well  be  asked,  where 
will  it  stop  ? 

Abstract  ideas  of  equity  are  somewhat  indefinite,  and  there 
eould  be  no  uniform  rule  governing  the  several  branches,  and 
numerous  judges  of  this  court.  We  have  not  yet  necessarily 
arrived  at  that  degree  of  uncertainty  and  consequent  confusion, 
and  I  trust  that  we  never  shall  The  most  that  can  be  effected 
by  the  change  is,  that  when  a  plaintiff  states  a  case  which  en* 
titles  him  to  some  redress  in  the  law,  he  shall  not  be  turned  out 
of  court  because  he  may  be  mistaken  in  the  species  of  relief 
which  he  has  demanded  in  his  complaint.  But  he  is  still  bound 
to  state  his  case  in  such  a  manner  as  to  enable  the  court  to 
grant  him  some  specific  redress,  according  to  old  established 
principles.  They  have  not  been  changed.  Now,  no  court  of 
law  or  equity  could  directly  annul  the  proceedings  of  an  inferior 
tribunal  or  of  a  municipal  corporation,  unless  they  were  regu- 
larly brought  before  it  upon  a  certiorari  or  some  other  appro* 
priate  process  addressed  to  the  subordinatie  court  or  body.  Nori 
could  a  court  of  law  in  any  other  way  make  any  order,  or  render 
any  judgment  generally  sustaining  the  action  of  such  tribunal 
or  body*  That  could  be  done  only  in  a  court  of  equity.  This 
court  has  now  the  same  powers ;  but  neither  those  nor  the  class 
of  cases  over  which  they  can  be  exercised,  have  been  increased. 
Now,  in  this  case,  no  process  has  been  issued  to  the  corporation 
to  bring  up  specifically  the  proceedings  complained  olj  nor  are 
they  here  in  such  a  manner  as. to  enable  this  court  to  set  them 
aside ;  but  an  appeal  is  made  to  the  court  in  the  exercise  of  its 
power  in  equity,  to  declare  their  nullity,  and  to  prevent  theLr 
operation.  Can  this  appeal  be  successful,  according  to  estab* 
lished  rules  which  have  heretofore  prevailed  in  the  court  of 
chancery?  The  plaintiff  claims  the  desired  interposition  of 
tins  9cnae%  became,  first,  he  has  ne  other  rsnedy ;  secc^idly,  tfe« 
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assessment  casts  a  cloud  upon  his  title  to  the  land  affected  by 
the  lien ;  and  third,  it  will  prevent  a  multiplicity  of  suita. 
These  are  all  valid  causes  for  relief,  in  proper  cases.  The  qaes- 
tion  is,  whether  this  is  one  of  that  class  ? 

The  plaintiff,  and  those  who  are  associated  with  him  in  this 
suit,  have  another,  and  I  think  an  adequate  remedy  for  any 
wrong  which  they  may  have  sustained  by  the  assessment.  If 
it  was  a  judicial  proceeding,  it  can  be  reviewed  on  certiorari, 
and  set  aside,  if  invalid  from  a  want  of  jurisdiction.  If,  as  is 
alleged,  it  is  void  for  that  cause,  and  the  moneys  should  be  col- 
lected and  paid  into  the  city  treasury,  they  could  be  recovered 
by  the  payers,  in  an  action  against  the  corporation.  True,  it 
might  be  better  in  this  case  to  prevent  the  wrong  than  to  allow 
it  to  go  on,  and  when  perpetrated,  redress  it.  But  the  law  does 
not  regard  particular  cases  ;  it  is  necessarily  applicable  to  the 
exigencies  of  classes  rather  than  of  individuals.  As  a  general 
rule,  it  would  be  injudicious  to  interfere  to  prevent  apprehended 
wrongs  ;  and  the  law,  therefore,  limits  such  interference  to  cases 
where  the  complaining  party  would  otherwise  be  without  ade- 
quate redress. 

If  the  assessment  is  void  from  a  want  of  the  requisite  power 
to  make  it,  it  cannot  constitute  a  lien  upon  the  plaintiff's  real 
estate.  It  might,  nevertheless,  be  a  cloud  upon  his  title,  were 
it  not  for  the  fact  that  the  objection,  if  any,  is  apparent  on  the 
face  of  the  proceedings.  They  show  that  the  assessment  was 
made  by  the  street  commissioner  for  grading  a  park,  and  if  the 
statute  gave  no  authority  for  the  procedure,  its  nullity  must  be 
evident  to  any  one  examining  the  papers,  as  all  are  supposed  to 
know  the  law.  In  such  cases  the  court  does  not  interpose  to 
remove  the  cloud,  because,  if  there  be  any,  it  is  so  thin  that  it 
can  do  no  serious  injury.  Besides,  it  was  decided  by  both  the 
late  court  of  chanceiy  and  the  court  for  the  correction  of  errors, 
that  a  court  of  equity  will  not,  even  for  the  purpose  of  removing 
an  alleged  cloud,  review  the  proceedings  of  subordinate  tribunals 
or  municipal  corporations.  {Mooers  v.  Smedley,  6  John.  Ch. 
Rep,  28.  Mayor,  ^c.,  of  Brooklyn  v.  Meserole,  26  Wend. 
jL82.)    If  it  was  competent  for  this  court  under  the  existing 
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Bystem,  to  extend  its  jurisdictiott  in  this  particular  to  that  class 
of  cases,  it  would  be  highly  inexpedient  to  do  so.  as  it  would 
constitute  a  source  of  excessive  and  unnecessary  litigation 

The  remaining  question  is,  whether,  supposing  the  assess- 
ment to  be  invalid,  the  circumstances  attending  it  present  a 
proper  case  for  the  desired  interposition  of  this  court,  to  pre- 
vent a  multiplicity  of  suits.  The  practice  was  originally  intro- 
duced for  the  protection  of  any  one  who  might  be  threatened 
with  the  attacks  of  numerous  litigants,  having,  in  common, 
claims  against  him,  based  upon  the  same  facts  and  principles. 
In  this  case  there  has  not  been  any  such  suit,  nor  is  any  threat- 
ened. The  plaintiff  apprehends  that  something  may  be  done 
which  will  lead  to  a  lawsuit,  and  probably  to  many.  But  that 
is  not  enough  to  justify  the  interposition  of  this  court  by  way 
of  prevention*  That  relief  is  not  granted  until  the  plaintiff  has 
established  his  right  by  at  least  one  successful  suit  at  law.  A 
bill  of  peace  is  sometimes  entertained  to  settle  the  rights  of 
several  parties  in  a  single  suit  brought  under  the  direction  of 
the  court.  But  the  plaintiff  does  not  ask  for  that  relief,  nor 
could  this  court  direct  a  suit  to  be  brought,  before  any  cause  of 
action  had  actually  accrued.  The  plaintiff  does  not  ask  this 
court  to  prevent,  by  judicial  action,  a  multiplicity  of  suits,  but 
to  prevent  the  consummation  of  an  act  which  might  give  rise  to 
litigation.  That  is  not  done,  except  when  the  evil  threatened 
would,  if  perpetrated,  be  irremediable ;  or,  at  any  rate,  be  so 
extensive  as  to  clearly  take  it  out  of  the  ordinary  class  of  pri* 
vate  wrongs.    Neither  is  the  case  in  the  action  before  me. 

Upon  the  whole,  I  am  satisfied  that  the  facts  set  forth  in  the 
complaint  are  not  sufficient  to  entitle  the  plaintiff  to  the  remedy 
which  he  demands.  I  rest  my  opinion,  so  far  as  it  relates  to 
the  mode  of  procedure,  upon  the  following  principles  :  A  court 
of  law  only  provides  a  redress  for  a  wrong  actually  sustained. 
A  court  of  equity  grants  a  preventive,  within  certain  limits, 
which  do  not  include  the  case  presented  by  the  plaintiff.  A 
court  in  which  the  functions  of  both  are  joined,  cannot  extend 
its  power  beyond  what  was  possessed  by  the  one  or  the  other 
previous  to  the  junction  of  the  two.     And  an  assimilation  of 


$gg  CASZBi  tS  THE  SUFKSMK  OOtTBT. 


BontoD  V.  The  City  of  BrooUyiL 

f^iftedies  cannot  extend  the  operation  of  either  bejond  th«  livl^ 
its  assigned  to  the  most  extensiye,  when  each  operated  in  its 
own  separate  sphere. 

There  mnst  be  judgment  for  the  defendants  on  the  demurrer^ 
nd  the  complaint  mnst  be  dismissed.^ 

From  this  decision  the  plaintiff  appealed  to  the  general  term. 

N'  F.  Waring^  for  the  appellant.  The  demnrrer  concedes, 
(1.)  That  abont  three  hundred  persons  have  been  assessed  for 
the  improvement  in  qnestion.  (2.)  That  the  defendants  claim 
the  assessment  to  be  a  lien  and  incnmbranee  upon  the  property 
assessed.  (8.)  That  many  of  the  facts  necessary  to  show  the  in- 
validity of  the  assessment  do  not  appear  on  the  face  of  the  pro- 
feedings  or  papers  to  establish  such  lien,  and  can  only  be  shown 
by  testimony  outside,  and  extrinsic  of  such  papers  and  proceed" 
ings.  (4.)  That  the  assessment  will  cause  a  great  multiplicity 
of  suits,  and  lead  to  irreparable  injury. 

I.  The  proceedings  are  void.  The  improrement  in  question 
is  a  public  improvement.  The  park  is  the  property  of  the  dty, 
and  should  be  improved  at  the  expense  of  the  city  at  large. 
{Laws  <!/'1847,  page  189,  §  8.)  The  lands  taken  for  the  park 
are  vested  in  thie  city.  {Laws  of  1848,  p.  200,  $  2.)  The  lands 
were  paid  for  by  a  city  loan.  {CUp  Charter,  Laws  of  1850, 
p.  249,  i  18,  sub.  I.)  Power  is  given  to  the  common  council  to 
manage  the  property  of  the  city.  The  street  commissioner  had 
Tie  power  to  make  the  assessment  in  question.  {Citff  Charier, 
tU,  4,  \  80,  Laws  of  1856,  p.  273.  l^e  §  22,  p.  271,  and  tU, 
2,n8,*u».28,p.251.)- 

II.  The  proceedings  are  a  cloud  upon  the  title.  {CUy  Char- 
ter, tii.  6,  §§  23,  to  27,  Laws  0/I86O,  p.  280, 4*c.  See  i  40,  p.  286.) 

III.  The  plaintiff  is  entitled  to  the  relief  demanded  by  tiie 
complaint.  (1.)  The  code  has  abolished  all  distinctions  between 
legal  and  equitable  remedies.  It  is  no  longer  an  objection  that 
the  party  has  a  remedjjr  at  law.  (2.)  The  proceedings  are  vdid ; 
and  when  void,  the  court  may  interfere  by  injunction.  {Patter- 
eon  V.  New-  York,  1  Paige,  114.  ChampUn  r.  New-  Tork,  4 
U.  57&)    And  if  Aej  cut  tntnrtain  the  ease  fci  Ae  fuppcusr 
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i^  aa  uijiuaiptioiL^  may  grmt  tbe  relief.  (8.)  The  court  m^j  in^ 
tarfti:^  to  regioye  a  cloud  ufm  the  title;  {PeiiU  v.  Shepherds  5 
Paige,  493 ;)  or  to  prevent  a  multiplicity  of  anita.  {Mohawk 
^  a  R.  R.  CV*  V,  Artcher,  6  Paige,  83.)  (4)  The  yemedy  in 
the  oatwre  of  au  action  at  law  is  incomplete ;  and  the  injury  is 
iireparable*  The  cases  of  Mes^role  v.  Brooklyn,  (26  Wend* 
13^)  and  Van  Doren  v.  Neuh  York,  (9  Paige,  888,)  which  are 
rt^U^d  upon  by  the  defendants,  expressly  recognize  the  right  of 
%  Qourt  qf  equity  to  interfere  and  grant  relief^  when  proceedings 
$re  voidrbut  not  on  their  face— to  x^move  a  cloud  upon  the  titlci 
to  prevent  multiplicity  of  suits,  and  when  the  ixgury  is  irrepar- 
able.   {See  Lawrence  v.  New-  York,  2  Barb.  S.  C.  K  577.) 

.  /..ikf.  Yon  C$ti,.{oT  the  defendants^  L  If  the  assessment  in 
question  is  absQlutely  Yoid  upon  its  fsMce,  for  want  of  authority 
tQ  impose  it^  tlus  90^  has  not  jurisdiction  to  review  and  set  it 
aside,  except  on  eertiorat^i^  1.  A  common  law  certiorari  is  the 
approi»i»tci  xepdodj  ip;  sui9h  a  case<  In  this  action,  the  court 
oannot  act  directly  upou  the  assessment,  and  either  confirm  or 
set  it  aside*  (2.)  The  case  is  not  within  the  equity  jurisdiction 
of  the  coujrt.  The  complaint  is  not  in  the  nature  of  a  bill  of 
peace^  Kq?  is  this  a  case  to  prevent  multiplicity  of  suits.  (2 
Story's  Eq^  H  852,  86a  Town  of  Huntington  v.  Nicoll,  3 
/qAii.566.  EldruigeiuHiU,iJ6hn.Ch,2Sl.  West y.  Mayor 
of  New-  York,  10  Paige,  539.  Oakley  v.  New-  York,  Id.  540.) 
And  equity  will  nQt  interfere  to  set  aside  irregular  or  void  ta^es 
or  assessments ;  1.  Because  when  patent  they  are  not  clouds 
upon  title ;  2.  Because  they  are  left  to  adequate  and  more  ap- 
propriate remedies^  {Mooers  v.  Smedley,  6  John.  Ch.  28. 
Meeeroh  v.  Brooklyn,  26  Wend.  132.  Wiggin  v.  New-  York, 
9  Paige,  16.  Van  Daren  v.  New-^  Yorky  Id.  388,  Cox  v. 
aifi,  2  Comst.  124.  Livingston  v.  HoUenbeck,  4  Barb.  16. 
Fle9twoi4  T.  Neao-  Yoffk,  2  'Sbn^  S.  QJR.  475,)  All  the  in- 
jury apprehended,  is  a  single  trespass,  and  for  that  the  plaintiff 
has  a  complete  remedy  in  damages.  (4  Bro,  Pari  R.  157.  6 
/d.575.  14/A.284.  2 /d.  483, 484.  d  Bro.ParL  Cases,  Z9. 
8  Craimlh  4fi2»  4^.     Neukum  v,  (^m«t,  2  Vernon,  481.) 
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The  union  of  law  and  equity  jurisdiction,  while  it  has  partially 
blended  old  remedies,  has  not  created  new  remedies  unknown  to 
either  jurisdiction. 

II.  But  the  assessment  is  valid.  (1.)  The  corporation  had 
authority  to  make  the  improvement,  and  to  assess  the  expense  on 
a  local  district  {Laws  of  1850,  264,  ^i/.  1,  §  1.  Laws  of  18S3j 
505,  §  16 ;  0/1835,  136,  §§  2, 4  ^md  9 ;  of  1845, 76,  §  2 ;  1847, 
i85;  0/1848,200;  o/ 1850,  264,  §1.)  (2.)  The  street  commia- 
sioner  was  authorized  to  lay  the  assessment.  {Laws  1850,  273,  § 
30.)  (3.)  The^  authority  conferred  on  the  common  council,  and 
on  the  commissioner,  was  duly  executed. 

By  the  Courts  Brown,  J.  The  plaintiff  invokes  the  inter- 
position of  the  equitable  powers  of  this  court  to  avoid  the  as- 
sessment for  grading  Washington  park,  and  to  restrain  the 
collector,  Isaac  F.  S.  Briant,  from  proceeding  under  the  warrant 
to  enforce  the  same,  upon  two  grounds.  1st.  To  prevent  a 
multiplicity  of  suits,  and  the  consummation  of  an  act  greatly 
injurious  to  the  plaintiff  and  to  others,  whose  lands  are  charged 
with  the  assessment,  and  for  whose  benefit  and  in  whose  behalf 
in  common  with  himself  the  complaint  is  filed ;  ^and  2d.  To  re- 
move the  cloud  upon  the  title  of  the  lands  of  the  plaintiff  and 
those  other  persons  for  whose  benefit  the  complaint  is  filed, 
created  by  the  lien  of  the  assessment  Neither  of  these  grounds 
is,  in  my  judgment,  tenable. 

It  may  be  important  to  ascertain  in  what  cases  and  for  what 
reasons  the  practice  of  the  equity  courts  permits  a  plaintiff  to 
file  a  bill  in  his  own  behalf  as  well  as  in  that  of  all  other  persons 
interested  in  the  same  question.  This  class  of  cases  forms  an 
exception  to  the  general  rule,  that  all  persons  materially  inter- 
ested, legally  or  beneficially,  in  the  subject  matter  of  the  suit, 
are  to  be  made  parties,  either  as  plaintiffs  or  defendants,  how- 
ever numerous  they  may  be.  Whenever  there  is  reason  to 
apprehend  that  a  strict  adherence  to  the  rule  will  put  it  out  of 
the  power  of  the  court  to  administer  the  relief  sought  then  it 
may  and  should  be  dispensed  with.  "The  general  rule  is, 
that  all  persons  mutually  interested,  either  as  plaintiffs  or  de- 
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fendants^  are  to  be  made  parties.  There  are  exceptions  just  as 
old  and  as  well  founded  as  the  role  itself.  When  the  parties 
are  beyond  the  jurisdiction  of  the  court,  or  so  numerous  that  it 
is  impossible  to  join  them  all,  a  court  of  chancery  will  make 
such  decree  as  it  can  without  them.  Its  object  is  to  administer 
justice,  and  it  will  not  suffer  a  rule  founded  in  its  own  sense  of 
propriety  and  convenience  to  become  the  instrument  of  a  denial 
of  justice  to  parties  before  the  court,  who  are  entitled  to  relief. 
What  is  practicable  to  bring  all  interests  before  them  will  be 
done.  What  is  impossible  or  impracticable,  it  has  not  the  rash- 
ness to  attempt ;  but  it  contents  itself  with  disposing  of  the 
equities  before  it,  leaving  as  far  as  it  may  the  rights  of  others 
unprejudiced."  ( Wood  v.  Dummer,  3  Masoris  Rep.  817.)  If 
that  rule  (requiring  persons  interested  to  be  made  parties)  were 
to  apply  in  its  strictness  to  a  case  of  this  description,  this  con- 
<«equence  would  follow,  that  justice  in  such  a  case  would  be  un- 
attainable in  this  court ;  because  it  is  perfectly  certain  that  if 
it  were  necessary  to  put  upon  the  record  the  names  of  all  the 
persons  who  are  members  of  the  partnership  when  this  bill  was 
filed,  for  they  then  amounted  to  very  nearly  600,  it  would  be 
utterly  impossible  that  the  suit  should  ever  come  to  its  termi- 
nation, from  the  necessary  abatements  which  would  from  time 
to  time  take  place  from  deaths  and  other  causes."  {Small  v. 
Allwood,  1  Youngffs  R.  457.)  Thus  it  is  seen  that  the  rule 
which  permits  the  omission  of  parties  interested  in  the  question 
litigated,  and  the  filing  of  a  bill  by  one  in  behalf  of  all  others 
interested,  is  adopted  from  necessity,  to  prevent  a  failure  of 
justice,  which  could  not  otherwise  be  obtained.  The  examples 
given  by  Mr.  Story,  in  his  treatise  upon  equity  pleadings,  will 
further  illustrate  what  has  been  said.  A  part  of  the  crew  of  a 
privateer  may  bring  a  suit  against  the  prize  agents,  in  behalf 
of  themselves  and  others,  who  had  signed  the  articles,  for  an 
account  and  distribution  of  the  prize  money.  A  few  creditors 
may  maintain  an  action  in  behalf  of  themselves  and  all  the 
other  creditors  of  a  deceased  debtor,  for  an  account  and  applica- 
tion of  his  assets  to  the  payment  of  his  debts.  So  creditors, 
parties  to  a  trust  deed  for  the  payment  of  debts,  are  allowed  to 
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Bue  on  behalf  of  themselves  and  the  other  creditors  named.  A 
legatee  may  also  prosecute  in  the  same  form  for  a  settlement  of 
the  account  of  the  executor  and  the  payment  <^  all  the  legatees. 
The  parties  also  to  a  voluntary  association  for  public  or  private 
purposes,  m^.y  in  like  mann^  sue  and  defend  in  behalf  of  them- 
selves  and  their  associates.  Where  a  rate  it  to  be  assessed  by 
commissioners  upon  the  inhabitants  of  a  town,  in  aid  of  a  char- 
ity, some  may  sue  in  behalf  of  themselves  and  others,  alleging 
a  misapplication.  So  a  few  of  a  large  number  of  parishioners 
were  permitted  to  sustain  a  bill  on  behalf  of  themselves  and  the 
rest,  for  relief  against  acts  done  by  commissioners  under  an  act 
of  parliament)  injurious  to  their  common  right.  These  exam- 
ples might  be  multiplied  cid  infinitumy  bat  I  have  not  been  able 
to  find  any  of  them  to  which  the  case  made  by  the  plaintiff  in 
this  action  bears  any  resemblance.  His  action  is  not  brought 
to  assert  a  common  right,  nor  to  procure  an  account  and  distri- 
bution of  a  common  fund ;  nor  to  restrain  the  commission  of  an 
act  injurious  to  property  or  rights  in  which  he  and  those  in 
whose  behalf  he  sues  has  a  common  interest  If  the  persons 
whose  property  is  alleged  to  be  charged  with  the  lien  of  the 
assessment  were  less  numerous  than  they  are ;  if,  ^deed,  they 
were  but  two  or  three  in  number,  there  would  be  no  manner  of 
neoessity  for  making  them  parties ;  for  either  could  sue  alone. 
The  lands  supposed  to  be  affected  by  the  doud,  are  held  in 
severalty,  and  the  nonjoinder  of  the  others  could  not  be  set  up 
as  a  reason  why  the  action  at  the  suit  of  one  should  not  proceed. 
The  reason,  therefore,  why  the  law  allows  bills  to  be  filed  at  the 
suit  of  a  few,  in  behalf  of  themselves  and  others,  does  not  apply 
to  such  a  case.  Seen  in  this  aspect,  the  action  is  for  the  benefit 
of  the  plaintiff  alone ;  and  is  to  be  disposed  of  in  the  same  maa* 
ner  as  if  the  charges  and  allusitms  to  others  were  stridLen  from 
the  complaint 

Can  the  complaint  be  regarded  as  in  the  nature  of  a  bill  of 
peace  ?  And  does  the  plaintiff  bring  himself  within  the  prind* 
pies  which  govern  actions  brought  for  repose  and  to  repress 
litigation  ?  "  Bills  of  peace  are  brought  to  establish  and  p«r- 
petuate  a  rifht  which  from  its  nature  may  be  contrevtrled  by 
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dilFerent  persons,  at  different  times  and  by  different  actions. 
They  may  be  resorted  to  when  one  person  claims  or  defends  a 
right  against  many,  or  where  many  claim  or  defend  a  right 
against  one.  The  obvious  design  of  such  bills  is  to  procure 
repose  from  perpetuallitigation,  and  they  are  therefore  called 
bills  of  peace."  {Story's  Eq,  Jur,  §§  858,  854.)  «  Bills  of  this 
nature  may  be  brought  by  a  parson,  for  tithes,  against  his  pa- 
ririboners ;  by  parishioners  against  a  parson,  to  establish  a  modus, 
(which  is  a  particular  local  manner  of  tithing,  different  from 
the  general  law ;)  by  a  landlord  against  tenants,  for  encroacb- 
ments  under  color  of  a  common  right ;  or  by  tenants,  against 
the  lord,  for  disturbance  of  a  common  right ;  by  a  party  in 
interest  to  establish  a  toll  due  by  custom ;  by  a  like  party  to 
establish  the  right  to  the  profits  of  a  fair,  there  being  several 
claimants  ;  by  a  lord  to  establish  an  enclosure  which  has  been 
approved  under  the  statute  of  Merton,  and  which  the  tenants 
throw  down  although  sufficient  common  of  pasture  is  left." 
{Id:  855.)  Ic  will  be  seen  that  in  these  actions  there  is  a  com- 
mon right  to  be  asserted  or  maintained,  in  which  numbers, 
either  on  the  one  side  or  the  other,  or  upon  both  sides,  have  a 
common  interest,  or  there  must  have  been  repeated  attempts  to 
litigate  the  same  question,  as  in  the  old  action  of  ejectment 
when  the  verdicts  and  judgments  did  not  conclude  the  parties. 
The  City  of  London  v.  Perkins^  (4  Browris  Pari  Rep.  157,) 
was  a  bill  filed  to  establish  a  right  to  %  duty  against  certain 
dealers  in  the  article  whereof  the  duty  was  claimed,  a  few  only 
of  the  dealers  being  made  parties.  The  action  was  maintained 
upon  the  ground  that  a  great  number  of  actions  might  be 
brought.  The  Mayor  of  York  r.  Pilkington  and  others^  (1 
Atk.  282,)  was  an  action  to  quiet  the  plaintiffs  in  a  right  of 
fishery  in  the  river  Ouse,  of  which  they  claimed  the  sole  fish- 
ery for  a  large  tract  against  the  defendants,  who  claimed  seve- 
ral rights  as  lords  or  occupants  of  adjacent  lands.  The  lord 
chancellor  thought  the  bill  proper,  and  overruled  the  demurrer. 
In  Tenham  v.  Herbert^  {2Atk.  483,)  the  same  doctrine  was 
recognized,  but  the  demurrer  was  allowed  upon  the  ground  that 
the  right  to  the  oyster  fishery  was  only  in  dispute  between  two 
Vol.  XV.  50 
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persons,  and  there  had  been  no  trial  at  law.  Earl  of  Bath  v. 
Sherwin,  {Prec.  Ch,  261,)  and  Leighton  v.  Leighton,  (1  P. 
Wms.  671,)  were  cases  where  the  court  entertained  bilk  to 
repress  further  litigation  in  the  action  of  ejectment,  after  there  . 
had  been  several  trials  and  satisfactory  judgments  at  law.  In 
The  Trustees  of  Huntington  v.  NicoUy  on  appeal,  the  respond- 
ent Nicol  claimed  to  be  the  owner  of  certain  islands  upon  the 
south  side  of  Long  Island,  which  were  also  clsiiimed  by  the  ap- 
pellants, in  trust  for  the  inhabitants  of  the  town  of  Huntington. 
Four  several  actions  of  trespass  had  been  brought  against  per- 
sons who  entered"  under  authority  of  the  trustees;  which  had 
been  removed  into  the  supreme  oourt.  There  was  a  trial  in  one 
of  them  and  a  verdict  for  the  respondent.  The  court  of  chan- 
cery and  the  court  for  the  correction  of  errors  sustained  a  suit 
brought  to  prevent  a  multiplicity  of  suits  at  law,  and  to  have 
the  title  tried  and  finally  settled.  In  Eldridge  v.  JERtt,  (2 
John.  Ch.  Rep.  281,)  the  chancellor  refused  to  entertain  a  suit 
to  restrain  the  defendants  from  continuing  to  commence  suits  for 
obstructing  a  water  course  which  conducted  the  water  from  the 
defendant's  mill  through  the  lands  of  the  plaintiff;  holding  that 
a  bill  of  peace,  enjoining  litigation,  would  only  lie  where  the 
plaintiff  had  already  satisfactorily  established  his  right  at  law. 
Or  when  the  persons  who  controvert  it  are  so  numerous  as  to 
render  an  issue,  under  the  direction  of  the  courti  indispensable 
to  embrace  all  the  parties  concerned  and  to  save  a  multiplicity 
of  suits.  In  West  and  others  v.  The  Mayor^  ^c,  of  New- 
Yorky  (10  Paige,  589,)  the  plaintiff  had  obtained  an  injunction 
from  the  master,  restraining  the  defendants  from  prosecuting 
suits  against  the  plaintiffs  and  their  agents,  for  breaches  of  the 
ordin^ce  relating  to  weighing  coaL  The  chancellor  dissolved 
the  injunction,  holding,  amongst  other  things,  that  if  the  ordi- 
nances were  invalid  and  did  not  render  the  complainants  liable 
to  a  penalty,  they  had  a  complete  defense  at  law.  The  plaintiff 
in  the  case  now  before  the  court,  states  no  ground  upon  which 
he  can  reasonably  apprehend  a  multiplicity  of  suits  or  a  repeti- 
tion of  the  litigation,  after  the  validity  of  the  assessment  for 
grading  the  park  has  once  been  determined.    There  is  but  • 
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single  person  to  litigate  with  him,  and  one  trial  and  jndgment 
unreversed  will  be  final.  He  therefore  does  not  bring  himself 
within  the  principle  of  any  of  the  cases  in  which  bills  for  peace 
and  repose  have  been  sustained.  The  most  that  he  has  reason 
to  apprehend  is  a  single  trespass  by  the  seizure  of  his  property 
under  the  collector's  warrant,  and  for  that  he  has  an  adequate 
remedy  in  damages. 

The  plaintiff  next  claims  to  have  the  cloud  upon  the  title  of 
his  lands,  created  by  tlie  assessment,  removed  by  a  decree  of  the 
court.  To  entitle  himself  to  relief  upon  this  ground  he  must 
show  that  the  assessment  if  regularly  made  by  persons  ha\ang 
authority  for  that  purpose  Would  constitute  a  lien  upon  the  lands 
supposed  to  be  charged ;  that  the  proceedings  are  irregdliir  and 
void,  and  that  the  irregularity  which  vitiates  them  doefl  not  ap- 
pear upon  the  face  of  the  proceedings  themselves,  but  can  only 
be  made  to  appear  by  facts  the  evidence  of  which  is  outside  and 
extrinsic  of  the  proceedings.  The  power  of  the  corporation  of 
the 'city  of  Brooklyn  to  grade  .Washington  park,  and  to  make  an 
assessment  to  defray  the  expenses,  is  not  disputed.  Whether  it 
should  be  by  a  local  or  a  general  assessment,  whether  it  should 
have  been  made  as  it  was  ibade  by  the  street  commissioner,  un- 
der section  30  of  title  4  of  the  act  relating  to  the  city  of  Brook- 
lyn, passed  April  4th,  1850,  or  by  three  comftiissioners  to  be 
appointed  by  the  county  court  or  the  supreme  court,  under  sec- 
tion three  of  the  same  title,  I  shall  not  stop  to  determine.  This 
branch  of  the  case  may  be  safely  disposed  of  upon  another 
ground.  "  Every  statute  authority  in  derogation  of  the  common 
law,  tb  divest  the  title  of  one  and  transfer  it  to  another,  must  be 
strictly  pursued  or  the  title  will  not  pass.  This  mere  naked 
power  in  the  corporation,  and  its  due  execution,  id  not  to  be  made 
out  by  intendment.  It  must  be  proved.  It  is  not  a  case  for 
presuming  that  officers  have  done  their  duty,  but  what  they 
have  in  fact  done  must  be  shown.  The  recitals  in  a  conveyance 
are  not  evidence  against  the  owners  of  the  property,  but  the  fact 
recited  must  be  established  by  proof  aliunde.  He  (the  pur- 
chaser) must  show,  step  by  step,  every  thing  which  has  been 
done  which  the  statute  oftakes  essential  to  the  due  execution*  of 


396  CASES  IN  THE  SUPREME  COURT. 

Bonton  v.  The  City  of  Brooklyn. 

the  power."  {Sharpe  v.  Speirj  4  fiKH,  76.)  Each  of  the  sepa- 
rate proceedings  upon  which  an  assessment  like  that  in  question 
is  made  is  essential  to  its  validity,  and  if  one  is  wanting,  the 
asaessment  and  the  sale  under  it  is  absolutely  void.  The  plain- 
tiflf  charges  "  that  many  of  the  facts  showing  the  irregularity  in 
the  proceedings  to  impose  the  alleged  assessment  and  the  inva- 
lidity thereof  will  not  appear  upon  the  face  of  the  papers,  or 
proceedings  necessary  to  establish  such  lien,  and  can  only  be 
shown  by  testimony  outside  and  extrinsic  of  such  papers  and 
proceedings."  He  nowhere  points  out  what  the  irregularities 
are  to  which  he  alludes.  And  if  the  complaint  had  rested  upon 
this  general  charge  alone,  it  must  have  been  adjudged  bad  on 
demurrer ;  for,  to  make  out  a  case  of  equitable  cognizance,  he 
was  bound  to  charge  specifically  in  what  particulars  he  deemed 
the  proceedings  irregular.  He  does  however  charge  that  the 
corporation  had  no  color  or  authority  of  law  to  take  proceedings 
for  assessing  the  expenses  of  grading  the  park  as  a  local  assess- 
ment, and  that  it  should  have  been  made  by  commissioners  tcp- 
pointed  by  the  county  court  or  the  Supreme  court,  and  not  by 
the  street  commissioner  of  the  city  of  Brooklyn.  These  errors 
— if  they  are  errors — are  patent  upon  the.  face  of  the  papers. 
The  first  step  taken  in  the  defense  of  an  action  of  trespass  for 
seizing  property  under  the  collector's  warrant,  or  in  the  trial  of 
an  action  of  ejectment  brought  to  assert  the  title  to  lands  made 
under  the  assessment,  would  disclose  them.  The  plaintiff  is 
therefore  brought  by  his  own  compliant  within  the  class  of  cases 
in  which  the  courts  of  equity  have  uniformly  refused  to  interfere, 
as  the  authorities  will  abundantly  prove.  In  Mooers  v.  Smed- 
ley  and  others^  (6  John.  Ch.  Rep,  28,)  it  appeared  that  the  su- 
penusors  of  the  county  of  Clinton  had  illegally  charged  with  the 
taxes  certain  moneys  allowed  as  bounties  for  the  destruction  of 
wolves,  and  the  court  of  chancery  was  asked  to  restrain  their 
collection  by  injunction  until  the  judgment  was  given  upon  cer- 
tiorari to  remove  the  assessment  and  proceedings  into  the  su- 
preme court.  The  chancellor  refused  the  injunction,  declaring 
that  "  in  the  wht)le  history  of  the  English  court  of  chancery  there 
is  no  instance  of  the  assertion  of  such  a  jurisdiction."     In  Pet" 
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iii  V.  Shepherdy  (5  Paige^  493,)  the  late  chancellor  asserted  "  the 
jurisdiction  of  the  court  to  set  aside  deeds  and  other  legal  in- 
struments which  are  a  cloud  upon  the  title  to  real  estate,  and  as 
a  necessary  consequence  to  interpose  its  aid  to  prevent  such 
shade  from  heing  cast  upon  the  title  when  the  defendant  evinces 
a  fixed  determination  to  proceed  with  the  sale."  But  he  did  not 
consider  the  nature  of  the  defects  in  the  deeds  or  other  instru- 
ments, whether  latent  or  patent,  which  would  justify  its  inter- 
position. Oakley  v.  Trustees  of  Williamsburgh,  (6  Paige^ 
262,)  was  a  bill  filed  for  an  injunction  to  restrain  the  defendants 
from  altering  the  grade  of  a  street  as  theretofore  established, 
and  from  digging  down  the  street  to  the  injury  and  detriment  of 
the  complainants,  who  were  property  owners.  The  chancellor 
allowed,  the  injunction ;  and  although  the  opinion  delivered  con- 
tains some  expressions  which  would  seem  to  favor  the  position 
of  the  plaintiff  in  this  action,  the  case  decides  nothing  more  than 
that  after  the  grade  of  a  street  had  been  regulated  and  estab- 
lished by  the  trustees,  they  could  not  alter  it  as  the  charter  then 
was.  The  Mayor,  ^c.  of  Brooklyn  v.  Meserole,  (26  Wend. 
132,)  was  a  bill  filed  to  vacate  >  and  set  aside  an  assessm^t 
charged  to  have  been  illegally  made  for  widening  and  extending 
Bedford  road,  upon  the  ground  that  it  was  an  incumbrance  and 
a  cloud  upon  the  respondents'  title.  Chief  Justice  Nelson  de- 
livered the  opinion  in  the  court  of  errors,  and  he  pronounces 
what  must  be  regarded  as  the  true  doctrine.  "  The  doctrine," 
he  says,  "  grew  out  of  applications  to  have  surrendered  up  and 
canceled  deeds  and  other  instruments  which  were  utterly  void, 
but  might  be  used  as  a  peans  of  casting  a  doubt  over  the  title, 
and  in  the  lapse  of  time  endanger  its  security  from  the  loss  or 
difSculty  of  procuring  evidence  of  the  fact.  But  even  the  exer- 
cise of  the  power  in  such  cases  fluctuated  some  time,  in  England, 
Lords  Thurlow  and  Loughborough  inclining  against  it  on  the 
ground  that  the  party's  remedy  at  law  was  complete.  It  cannot 
indeed  be  said  to  have  taken  root  as  an  established  doctrine  of 
the  court  until  the  time  of  Lord  Eldon.  (7  Ves.  313.  Id,  581. 
17  Id.  111.)  And  it  is  now  still  denied  there  when  the  instru- 
ment is  void  upon  its  face;  as  it  is  no  better  than  blajik  paper. 
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incapable  of  being  used  for  vexatious  purposes.  (3  Mylne  ^ 
Craig,  97.  7  Sim,  627.)  Has  a  court  of  equity  ever  claimed 
or  exercised  the  right  of  inquiring  into  the  proceedings  of  sub- 
ordinate tribunals  of  special  and  local  jurisdiction,  had  either 
under  a  statute  or  the  common  law,  which  may  affect  the  owners 
of  real  estate,  with  a  view  to  set  them  aside  if  void  at  law,  as  an 
obstruction  or  cloud  upon  the  title  ?  Unless  this  general  author- 
ity can  be  established,  none  can  be  derived  by  inference  to  in- 
terfere to  prevent  the  proceedings,  for  it  is  vain  to  argue  that 
the  court  may  interfere  and  arrest  them,  if  no  authority  exists  to 
review  and  set  them  aside  after  consummation."  He  admitted 
there  wel-e  two  exceptions  to  the  general  rule ;  where  the  in- 
terposition of  the  court  wa6  heceftsary  to  prevent  a  multiplicity 
of  suits,  and  where  the  proceedings  of  the  subordinate  tribunal 
or  the  acts  of  public  officers,  affecting  real  estate,  might  in  their 
execution  occasion  irreparable  injury  to  the  freehold*  The  court 
for  the  correction  of  errors  coincided  with  these  views,  and  the 
decision  of  the  chancellor  affirming  the  injunction  was  reversed. ' 
Wiggin  V.  TTie  Mayor  of  New-  York,  (9  Paige,  16,)  and  Van 
Doren  v.  7%e  Mayor  of  New-  York,  {Id.  888.)  are  authorities 
affirming  the  same  doctrine.  Livingston  v.  Hollenbeck,  (4 
Barb.  9,)  was  a  bill  filed  to  restrain  the  sheriff  of  Columbia  from 
proceeding  to  advertise  and  sell  certain  lands  of  the  plaintiff 
under  warrants  issued  to  him  by  the  county  treasurer,  for  taxes, 
upon  the  ground  of  irregularities  in  the  assessment.  The  court 
at  general  term  dissolved  the  injunction,  holding  that  "  if  the 
proceedings  were  void,  the  law  affords  an  adequate  remedy  with- 
out resort  to  a  bill  in  equity.  In  such  case  the  sale  of  the  wood 
lots  in  question  would  not  divest  the  title  of  the  plaintiff,  but  he 
would  have  a  perfect  defense  at  law  against  an  action  to  recover 
from  him  the  possession."  Fleetwood  v.  T%e  City  of  N.  York, 
(2  Sandf  S.  C.  Rep.  475,)  was  an  action  brought  to  recover 
back  money  paid  to  redeem  several  lots  of  ground  from  a  sale 
made  under  an  assessment  fur  filling  the  lots,  which  was  alleged 
to  have  been  illegal.  The  opinion  delivered  by  the  late  Justice 
Sandford  contains  this  paragraph :  "  The  muniments  of  title 
upon  an  assessment  sale  cohstst  of  several  proceedings,  all  of 
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which  are  indispensable  to  its  validity,  and  if  one  be  wanting  no 
title  is  shown.  Of  these  links  in  the  chain  the  plaintiff  insists 
that  three  at  least  never  existed  \  the  original  ordinance  direct- 
ing the  filling,  the  assessment  of  the  expense,  and  the  advertise- 
ment for  redemption.  Each  of  these  proceedings  forms  an 
essential  part  of  the  record  of  the  assessment  title,  and  in  their 
absence  such  title  is  void  upon  its  face.  A  conveyance  or  judg- 
ment void  upon  its  face  does  not  constitute  a  cloud  upon  the 
title :  assertion  of  a  title  under  such  a  conveyance  does  not  afford 
a  ground  for  equitable  interference."  {See  also  2  Story^s  Eq, 
Jur,  §  700  a,  and  Cox  v.  Clift,  2  Comst  11&)  These  authori- 
ties cover  the  whole  ground  in  controversy,  and  are  in  my  judg 
ment  decisive  against  the  plaintiff. 

The  judgment  for  the  defendants  upon  the  demurrer,  at  the 
special  term,  should  be  afiGbrmed. 

Judgment  affirmed. 

[IH7TCHE88  General  Term,  July  4, 1868.    Barado,  Braion  and  8.  B.  SbroKg, 
Justicea.] 
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The  power  of  the  supreme  conrt  to  issne  the  writ  of  ne  ex€iU  in  Dot  Impaired 
or  affected  by  the  proviaioiui  of  the  code. 

This  was  an  appeal,  by  the  defendant,  from  an  order  made 
at  a  special  term,  denying  the  defendant's  motion  to  vacate  a 
writ  of  916  exeaty  and  discharge  the  surety.  The  case,  at  special 
term,  is  reported  in  7  HoioarcPs  Prac  Rep.  889. 

C  P.  Kirkland,  for  the  defendant. 

J.  /.  Townsend,  for  the  plaintiff. 

^  By  the  Court,  Brown,  J.    The  prineipal  question  involved 
in  this  appeal  is  whether  the  ancient  writ  of  ne  exeat  has  swh 
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yived  the  changes  to  which  it  has  pleased  the  legishiture  to  sob- 
ject  the  practice  of  the  courts  within  the  last  few  years.  The 
parties  are  husband  and  wife,  and  the  facts  set  out  in  the  com- 
plaint and  the  affidavit  upon  which  the  writ  was  issued  exhibit 
a  most  flagrant  case  of  cruelty  and  desertion  on  the  part  of  the 
husband.  In  the  short  space  of  three  years  it  seems  he  spent 
the  whole  of  his  wife's  property,  amounting  to  $6000 ;  he  per- 
suaded her  to  sell  her  watch  and  a  few  other  personal  articles 
to  furnish  him  with  an  outfit  to  Cincinnati,  and  reduced  her 
from  a  useful  and  respectable  position  in  society  to  a  condition 
so  low  that  she  was  driven  to  perform  the  most  menial  services 
for  her  daily  bread.  And  while  he  is  in  the  enjoyment  of  an 
income  of  some  $5000  a  year,  he  refuses  to  contribute  any  thing 
to  her  support,  and  was  at  the  time  the  complaint  was  filed,  on 
the  eve  of  his  departure  for  California,  and  had  taken  his  pas- 
sage on  board  the  steamer  in  the  suit  of  a  vocalist  of  celebrity. 
The  object  of  the  suit  is  a  limited  divorce  for  the  causes  as- 
signed in  the  3d  subdivision  of  section  48  of  the  act  concerning 
separations  or  limited  divorces,  and  the  facts  charged  bring  the 
plaintiff's  case  clearly  within  the  rules  which  from  time  imme- 
morial have  governed  the  courts  exercising  equitable  jurisdiction 
in  the  application  of  the  writ  of  ne  exeat.  {Denton  v.  Denton^ 
1  John.  Ch.  441.  Porter  v.  Spencer,  2,  Id.  169.  Woodward 
y.  Schatzell,  8  Id.  412.  Mitchell  v.  Bunch,  2  Paige,  606. 
Broxjon  v.  Haff,  5  Id.  235.)  '^  In  general  the  writ  of  ne  exeat 
reg7io  lies  only  upon  equitable  debts  and  claims.  There  are  to 
this  general  statement  two  recognized  exceptions,  and  two  only. 
The  one  is  the  case  of  alimony  decreed  to  a  wife,  which  will  be 
enforced  against  her  husband  by  a  writ  of  ne  exeat  regno,  if  he 
is  about  to  quit  the  realm ;  the  other  is  the  case  of  an  account 
in  which  a  balance  is  admitted  by  the  defendant,  but  a  larger 
claim  is  insisted  on  by  the  creditor."  (2  Story's  Eq.  Jur.  1471.) 
"  In  regard  to  alimony  it  has  been  said  it  arose  from  compas- 
sion and  because  the  ecclesiastical  courts  could  not  take  bail. 
{Id.  1472.)  In  former  times  it  was  doubtless  granted  before  a 
decree  for  alimony  had  liquidated  the  sum  to  be  paid  by  the 
husband.    {See  J.  Smithson^s  case,  2   Vent.  345;   Read   y. 
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Readj  1  Chan.  Cos.  115.)  Oar  court  has  adopted  this  rulo,  t>at 
it  has  been  changed  in  England,  and  the  writ  is  never  allowed 
there  except  when  there  has  been  a  decree  of  the  spiritual  court, 
and  then  for  arrears  only.  {Coglary.  Coglar,!  Vesey,jun.9^ 
1  Hoffm.  Ch,  Prac.  93,  n.  2.)  At  what  particular  period  this 
writ  was  introduced  into  the  practice  of  the  English  court 
of  chancery,  and  to  what  particular  purposes  it  was  originally 
applied,  may  be  involved  in  some  obscurity ;  but  none  will  deny, 
that  the  power  to  issue  and  apply  it  to  those  uses  sanctioned  by 
immemorial  practice  is  an  essential  and  indispensable  attribute 
of  the  equity  courts.  Without  its  aid  or  that  of  some  other 
equivalent  process,  the  equitable  jurisdiction  vested  in  this 
court  by  the  constitution  must  fail,  and  its  functions  in  regard 
to  many  subjects  of  equitable  cognizance  become  useless ;  for 
decrees  and  orders  are  senseless  and  unmeaning  ceremonies 
when  the  tribunal  which  makes  them  is  shorn  of  the  power  to 
carry  them  into  execution.  Upon  the  facts  before  the  court  in 
this  action  the  statute  authorizes  a  decree  for  a  separaticm 
from  bed  and  board  forever,  or  for  a  limited  time,  together  with 
such  order  and  decree  for  the  suitable  support  and  maintenance 
of  the  wife  by  the  husband,  or  out  of  his  property,  as  the  nature 
of  the  case  renders  suitable  and  proper."  But  if  the  husband 
who  owes  and  has  the  ability  to  make  this  just  reparation  to 
his  injured  wife,  cannot  be  restrained  within  the  jurisdiction  of 
the  court  during  the  pendency  of  the  litigation ;  if  he  may 
withdraw  himself  to  the  distant  shores  of  the  Pacific,  there  to 
enjoy  his  property,  and  his  ample  salary,  at  his  leisure,  while 
she  remains  to  labor  as  a  menial  for  subsistence,  the  provisions 
of  the  statute  are  in  respect  to  her  a  mass  of  unmeaning  words, 
and  any  decree  which  the  court  might  make  will  be  a  barren 
and  fruitless  proceeding.  The  argument  ab  inconvtmenii^  how- 
ever,  will  be  unavailable  in  the  face  of  a  legislative  enactment, 
and  if  the  power  to  keep  a  defendant  within  the  jurisdiction  of 
the  court  in  a  case  like  the  present,  until  a  decree  can  be  made, 
is  taken  away  by  the  code  of  procedure,  then  whatever  may  be 
its  value,  the  courts  have  no  other  duty  but  to  submit  It  is 
manifest  that  it'  is  not  taken  away  by  express  words,  and  if  it 
Vol.  XV.  "51 
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no  longer  exists  its  abrogation  is  to  be  inferred  from  the  pro- 
Tisions  of  sections  3,  69  and  178  of  the  code. 

The  proceeding  which  the  plaintiff  has^  instituted  against  her 
husband  is  a  civil  action,  as  defined  in  section  69.  Section  178 
provides  that  ^^  no  person  shall  be  arrested  in  a  civil  action,  ex- 
cept as'  provided  by  this  act.  But  this  provision  shall  not  affect 
the  act  to  abolish  imprisonment  for  debt  and  to  punish  fraudu- 
lent debtors,  passed  April  26th,  1881,  or  any  act  amending  the 
same,  nor  shall  it  apply  to  proceedings  for  contempts.'-  The 
qualifications  in  the  latter  clause  of  the  section  are  worthy  of 
particular  observation,  because  taken  in  connection  with  secti<m 
179,  which  defines  the  cases  in  which  arrests  may  be  made,  they 
indicate  the  clearest  intention  on  the  part  of  the  legislature  to 
leave  the  law  of  arrest  precisely  as  it  stood  before  the  passage 
of  the  code.  The  whole  question  turns  upon  the  sense  in  which 
the  words  ''  arrested  in  a  civil  action"  are  used.  If  they  are  to 
have  the  largest  and  widest  possible  application,  then  their  effect 
will  be  to  take  away  the  writ  of  ne  exeat ;  but  if  they  are  to  be 
used  in  a  more  restricted  and  technical  sense,  and  applied  to  that 
olass  of  cases  where  the  mandate  and  the  primary  object  of  the 
process  was  the  arrest  of  the  defendant  and  retaining  him  in 
custody  during  the  pendency  of  the  action,  then  the  existence  of 
the  power  to  issue  the  writ  is  entirely  consistent  with  the  pro- 
visions of  section  178.  It  is  worthy  of  remembrance  that  until 
the  revised  statutes  took  effect,  in  January,  1830,  the  customary 
mode  of  commencing  an  action  in  the  common  law  courts  was 
by  capias  ad  respondendum.  Suits  were  in  some  special  and  par- 
ticular cases  commenced  by  original  writ,  by  bill  against  attor- 
neys and  officers  of  the  court,  and  by  declaration  against  the 
casual  ejector  in  the  mixed  action  of  ejectment ;  but  the  rule 
was  almost  universal  to  issue  a  capias.  The  command  of  the 
writ  was  to  take  and  safely  keep  the  body  of  the  defendant  to 
answer  the  plaintiff  in  the  action.  From  the  moment  of  his 
arrest  until  the  termination  of  the  action  and  the  satisfaction  of 
the  judgment  or  the  discharge  of  the  defendant  in  some  of  the 
forms  prescribed  by  law  he  was  deemed  to  be  in  actual  custody* 
He  was  in  the  custody  of  the  sheriff  until  special  bail  watf  put 
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in  and  perfected,  and  from  that  time  forward  he  was  in  the  custody 
of  his  bail  to  whom  he  had  been  delivered.  The  power  of  the 
bail  to  seize  and  surrender  him  at  any  time  and  in  any  stage  of 
the. proceedings,  upon  a  certified  copy  of  the  bailpiece,  wher- 
oyer  he  might  be  found-*-<eyen  in  another  state — was  absolute 
and  complete.  This  power  resulted  from  the  nature  of  the  un- 
dertaking. "  The  bailpiece  was  not  process,  or  in  the  nature 
of  process,  but  merely  a  record  or  memorial  of  the  delivery  of 
the  principal  to  his  bail,  for  safe  keeping.  Bail,  in  the  language 
of  the  books,  are  said  to  have  their  principal  always  upon  a  string 
which  they  may  pull  whenever  they  please,  and  surrender  him 
in  their  own  discharge.  They  may  take  him  even  upon  a  Sun- 
day and  confine  him  until  the  next  day  and  then  surrender  him. 
The  doing  so  on  Sunday  was  no  service  of  process,  but  rather 
like  the  case  where  a  sheriff  arrests  a  party  who  escapes ;  for 
that  is  only  a  continuance  of  the  former  imprisonment.  That 
bail  may  break  open  the  outer  door  of  the  principal,  if  necessary, 
in  order  to  arrest  him,  follows  as  a  necessary  consequence  from 
.the  doctrine  that  he  has  the  custody  of  the  principal.  His  power 
is  analogous  to  that  of  the  sheriff,  who  may  break  open  an  outer 
door  to  take  a  prisoner  who  has  escaped  from  arrest"  {NicoUs 
V.  Ingersolly  7  John.  145.)  Such  was  the  law  of  arrest  upon 
bailable  process,  before  the  code  took  effect,  and  upon  final  pro* 
cess  it  was  more  stringent  stiU ;  for  the  mandate  of  the  capias 
ad  satisfaciendum  was  to  take  the  body  in  satisfaction  of  the 
debt,  and  outside  the  walls  or  limits  of  the  gaol  the  defendant 
could  not  go  without  exposing  the  sheriff  ta  an  action  for  an  es- 
cape. I  am  therefore,  I  think,  justified  in  assuming  that  the 
terms  arrest  upon  mesne  or  final  process,  and  arrest  in  a  civil 
action,  had  a  restricted  technical  signification,  and  imported  the 
arrest  upon  process  issued  against  the  body  of  the  party  and  his 
detention  in  actual  custody  until  discharged  by  the  termination 
of  the  action,  the  satisfaction  of  the  claim,  (ht  the  order  of  some 
court  or  officer  having  authority  to  release  from  arrest  and  im* 
prisonment. 

The  writ  of  ne  exeat  bears  no  resemblance  to  the  mesne  or 
final  process  of  the  common  law  courts.    Its  primary  purpose  is 
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not  to  arrest  the  defendant,  nor  to  put  him  in  safe  enstody  duf 
ing  the  pendency  of  the  litigation.  Sach  is  not  its  mandate^ 
It  commands  the  sheriff  to  cause  the  defendant  to  come  before 
him  and  give  sufficient  security  that  he  will  not  go  without  the 
state  into  foreign  parts  without  leave  of  the  court.  And  if  he 
shall  refuse  to  give  such  security,  then  to  commit  him  to  the 
common  gaol  of  the  county  until  he  do  so  of  his  own  aeoord. 
Until  he  refuses  to  give  the  requisite  security  he  •cannot  be  re- 
strained of  his  liberty,  and  when  he  has  given  it  he  may  go 
wherever  he  pleases,  provided  he  is  within  the  jurisdiction  of 
the  court  when  its  process  to  enforce  the  decree  issues.  In  the 
mean  time  he  is  not  deemed  to  be  in  the  custody  of  any  persoar 
That  the  writ  was  formerly  used  as  a  means  of  enforcing  equit- 
able debts,  does  not  affect  the  argument,  for  the  rule  is  that  when 
the  person  of  the  defendant  cannot  be  taken  under  the  decree  by 
execution  or  attachment,  the  writ  will  not  be  issued.  {Oleason 
V.  Bisby,  1  Clarke,  561.) 

"  When  the  words  (of  a  statute)  are  not  explicit,  the  inten- 
tion is  to  be  collected  from  the  context,  from  the  occasion, 
and  the  necessity  of  the  law,  from  the  necessity  felt,  and  the 
remedy  in  riew.  And  the  intention  is  to  be  presumed  according 
to  what  is  consonant  to  reason  and  good  discretion.  The  w<»^ 
of  a  statute  are  to  be  taken  in  their  natural  and  ordinary  sig- 
nification and  import;  and  if  technical  words  are  used  they 
are  to  be  taken  in  a  technical  sense."  (1  Kenfa  C^m,  462.) 
The  code  of  procedure  is  a  remedial  statute,  but  no  evidence  faa» 
been  or  can  be  produced,  that  the  power  of  this  court  to  issue 
the  writ  of  ne  exeat  was  regarded  as  an  evil  or  one  of  the  mis- 
chiefs which  it  was  the  object  of  the  code  to  redress.  ^  To  re- 
vise, reform,  simplify  and  abridge  the  rules  and  practice,  forme 
and  proceedings  of  the  courts  of  record  of  the  state,"  was  the 
sole  purpose  of  the  code,  and  not  to  disarm  the  courts  of  tibe 
power  to  exercise  their  constitutional  functions.  In  all  the 
statutes  designed  to  mitigate  the  severity  of  arrest  and  im- 
prisonment for  debt,  the  authority  of  the  court  of  chancery  to^ 
employ  this  writ  in  the  exercise  of  its  jurisdiction  has  been  care' 
fiilly  preserved^    The  act  to  abolish  impriaoiiBieat  far  debt  aadk 
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to  piuush  fraadxilent  debtors,  passed  April  26, 1831,  was  framed 
with  a  view  to  preserve  it  untouched ;  for  the  prohibition  in  the 
first  section  is  against  the  arrest  or  imprisonment  of  any  person 
*\  on  any  civil  process  issued  out  of  any  court  of  law  or  on  any 
execution  issuing  out  of  any  court  of  equity^  In  Brown  v.  Hqfj 
(5  PaigCy  235,)  the  late  chancellor  had  occasion  to  notice  this 
statute,  upon  «  nation  to  discharge  a  writ  of  ne  exeat^  in  these 
words.  '^The  act  to  abolish  imprisonment  for  debt  does  not 
affect  the  power  of  this  court  to  issue  a  ne  execU  in  any  case  of 
equitable  eognisance  in  which  it  was  proper  to  grant  the  writ^ 
previous  to  the  passage  of  the  act.  The  writ  was  never  granted 
except  upon  proof,  or  at  least  a  probable  presumptiop,  that  the 
defendant  was  about  to  leave  the  state.  The  legislature  have 
not  thought  it  expedient  to  deprive  this  court  of  the  power  of 
requiring  this  kind  of  bail  in  cases  which  are  clearly  of  equita^ 
ble  cognizance,  when  the  defendant  is  about  to  elude  the  justice 
of  the  court  by  removing  beyond  its  jurisdiction."  Sections  178 
and  179,  furnish  intrinsic  evidence  of  an  intention  to  leave  the 
law  of  arrest  and  imprisonment  where  it  was  before  the  code 
was  adopted/  Section  178  declares  that  its  provisions  shall  not 
affect  the  right  to  arrest  upon  proceedings  for  contempts,  nor  in 
Aose  cases  where  the  power  is  given  in  the  act  to  abolish  im-> 
prisonment  for  debt^  And  the  five  several  subdivisions  of  seo^ 
tion  179  enumerate  all  the  other  cases  in  which  a  defendant 
might  have  been  arrested  under  the  old  law^  Whenever  the 
tnandate  of  the  writ  is  made  to  assume  the  form  of  an  order,  then 
it  may  be  enforced  by  attachment  for  contempts  Mr.  Justice 
Edmonds,  in  Forrest  v.  Forrest,  (10  Barb.  S.  C.  Rep.  46,) 
shows  *^  that  such  is  the  practice  of  the  English  court  of  ez- 
diequer,  when  an  order  is  made  in  the  first  instance  that  the 
party  "mthin  a  limited  time  give  security  that  he  will  not  depart 
the  realm,  and  in  default,  that  an  attachment  issue.  {Attorney 
General  v«  Mucklow,  1  Price^  289.)  •  I  concmr  with  him  in  the 
o^ion  that  there  is  ''  nothing  in  the  code  to  .prevent  such  a 
practice,  and  in  case  it  should  be  adopted  instead  of  issuing  the 
writ  in  the  first  instance,  section  178  would  clearly  warrant  an 
arrest  on*th«  attacbia^t  as  for  a  contempL"    Thesv  eonsidera* 
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tions  lead  me  to  the  conclusion  that  the  power  of  this  court  to 
issue  the  writ  of  ne  exeat  is  not  impaired  or  affected  by  the  pro* 
visions  of  the  code.  I  am  aware  that  the  superior  court  of  the 
city  of  New-York,  in  Fuller  v.  Emerie,  (2  8an^.  626,)  have  pro- 
nounced  a  different  opinion,  but  distinguished  as  the  judgments 
of  that  court  are  for  wisdom  and  learning,  I  am  unwilling  to 
give  up  the  settled  convictions  of  my  own  mind,  upon  so  grave 
a  question,  until  the  court  of  appeals  shall  adjudge  that  the 
power  in  controversy  no  longer  exists. 

The  decision  at  the  special  term  should  be  affirmed,  with  ten 
dollars  costs. 

[Dutchess  General  Term,  July  4, 1868.    BaraUo,  Brown  and  £f.  B.  Strong, 
Jastices.]  \ 


TiLLOTSON  VS.  The  Hudson  Biver  Railroad  Company. 

The  plaintiff  owned  a  dock,  on  the  margin  of  a  hay  on  the  east  side  of  the  Hud- 
son  river,  fh>nting:  hifl  farm,  nnder  a  patent  fhnn  the  state,  Issaed  Noveoi- 
ber  19, 1849.  The  defendants,  pnnraant  to  their  charter,  constnicted  th^ 
railroad  across  the  bay,  mnning  about  1900  feet  west  fVom  the  plaintiff's 
dock.  The  plaintiff  called  npon  the  company  to  extend  his  dock  to,  and  in 
fh>nt  of,  their  road,  as  a  measure  required  by  the  defendants'  charter,  and 
necessary  to  restore  the  dock  to  its.  former  usefolness.  The  defendants 
refVised  to  do  so,  but  constructed  a  drawbridge,  which  was  sufficient  for  the 
free  passage  of  vessels  into  and  fVom  the  bay.  Held,  that  the  defendants 
were  not  bound,  under  the  16th  section  of  thefar  act  of  incorporation,  to  ex- 
tend the  plaintiff's  dock ;  the  same  not  being  "  cut  off,"  within  the  mean- 
ing of  that  section. 

The  legislature  did  not  intend  to  go  beyond  what  a  literal  intei|Hretatlon  of 
the  statute  calls  for,  and  require  the  company  thereby  incorporated  to  ex- 
tend the  docks  on  the  streams  and  bays. 

This  was  an  appeal  by  the  plaintiff  from  a  judgment  entered 
against  him  at  a  special  term,  npon  demnrrer.  The  complaint 
stated  that  the  plaintiff  was  the  owner  of  a  farm  situated  in  the 
town  of  Bed  Hook,  Dutchess  county,  fronting  on  the  Hudson 
river,  and  of  a  dock,  at^ining  said  ifarm,  boitt  in  the  year  1836|' 
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<  vhich  had  since  been  in  continued  use  for  commercial  pnrposes. 
That  the  defendants  became  incorporated  May  12, 1846.  That 
in  1848  they  located  the  line  of  their  road  across  the  front  of 
said  farm,  in  the  rear  of  the  dock,  and  filed  a  map  of  such  loca- 
ti(Mi  in  the  connty  clerk's  office.  That  the  plaintiff  obtained  a 
grant  from  the  state,  for  said  dock,  by  letters  patent,  dated 
November  19, 1849.  That  in  1850,  the  defendants  located  the 
present  line  of  their  road  across  the  bay,  at  some  distance  in 
front  of  said  dock,  and  in  1851  constructed  their  road,  by  a 
structure  of  pile  bridging,  completely  cutting  off  said  dock  from 
the  navigable  waters  of  the  river,  leaving  no  access  except 
through  a  drawbridge.  That  the  plaintiff,  before  the  location 
of  either  line  of  said  road,  constructed  a  road  through  his  farm, 
from  the  public  road  to  saad  dock.  That  by  the  15th  section 
of  their  charter  the  defendants  were  bound,  in  case  any  dock 
should  be  cut  off  by  the  railroad,  "  to  extend  or  so  improve  the 
same  as  to  restore  it  to  its  former  usefulness  so  far  as  practica- 
ble ;"  and  that  the  only  improvement  which  would  in  any  degree 
restore  the  dock  in  question  to  its  former  usefulness,  was  its 
extension  to  a  reasonable  distance  beyond  the  outer  line  of  said 
road.  That  the  plaintiff  caused  certain  notices  to  be  served  on 
the  company,  informing  them  of  his  rights,  and  demanding  an 
extension  of  his  dock,  according  to  the  terms  of  the  act,  and 
that  they  refused  compliance.  That  the  plaintiff  had  been,  and 
still  was,  the  owner  of  said  farm  and  dock,  and  that  the  defend- 
ants had  not  complied  with  the  terms  of  the  15th  section  of 
their  charter,  but  had  refused  to  do  so ;  wherefore  the  plaintiff 
prayed  that  the  defendants  might,  by  the  judgment  of  this 
court,  be  compelled  to  extend  the  said  dock,  or  to  improve  the 
same,  as  required  by  the  said  15th  section  of  their  charter ;  and 
for  general  relief. 

The  answer  denied  the  construction  by  the  plaintiff  of  a  dock 
which  had  been  in  continued  use  for  commercial  purposes,  but 
stated  that  the  same,  if  erected,  was  for  the  private  use  and 
pleasure  of  the  plaintiff :  that  the  water  in  front  was  not  navi- 
gable at  low  water,  for  boats  of  any  considerable  draft ;  that 
naSt  dock  was  situated  in  a  deep  bay  about  half  a  mild  from 
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the  channel  of  the  river,  and  that  no  boats  were  accastomed  to 
navigate  the  same  for  commercial  purposes ;  that  such  erection 
was  in  subordination  to  the  rights  of  the  people  of  the  state,  and 
of  the  defendants,  under  their  charter.  It  denied  that  the  pub- 
lic had  any  highway  to  said  dock ;  and  averred  that  the  second 
survey,  on  the  present  line,  was  known  to  the  plaintiff  before 
the  receipt  of  his  letters  patent,  and  that  the  change  from  the 
first  survey  was  expedient  and  necessary.  The  defendants  de- 
murred to  that  part  of  the  complaint  respecting  the  change  of 
location  of  the  road,  from  the  line  previously  located,  on  the 
grounds  that  they  had  the  right  to  change  the  location  of  their 
road;  that  in  constructing  a  drawbridge  through  their  road 
they  had  complied  with  the  law  in  respect  to  crossing  bays ; 
that  by  the  complaint  it  appeared  that  no  dock  was  cut  off  by 
said  road,  but  that  the  railroad  ran  a  great  distance  in  the 
river,  outside  of  the  plaintiff's  dock ;  and  that  the  road  not 
cutting  off  the  dock,  the  defendants  were  not  bound  to  extend 
the  same.  The  defendants  further  answered  and  denied  the 
practicability  of  the  extension,  or  that  they  were  bound  to  at- 
tempt  it,  because  the  road  runs  near  half  a  mile  west  of  said 
dock,  and  they  had  made  a  drawbridge,  to  provide  for  the  navi- 
gation of  the  bay: 

The  plaintiff  demurred  to  that  part  of  the  answer  in  which 
the  defendants  denied  that  the  public  had  any  road  or  highway 
to  the  dock,  and  averred  that  any  means  of  access  thereto  was 
across  the  farm  of  the  plaintiff,  which  could  only  be  used  by 
his  especial  permission.  The  ground  of  demurrer  was  that  the 
conditions  on  which  the  letters  patent  were  granted  were  ful- 
filled without  the  dedication  to  the  public  of  the  road  through 
the  plaintiff's  farm  to  said  dock.  The  plaintiff  also  demurred 
to  that  part  of  the  answer  which  stated  that  the  railroad  was 
nearly  half  a  mile  distant  from  the  plaintiff's  dock,  and  that  a 
drawbridge  had  been  constructed  by  the  company ;  the  ground 
assigned  being  that  it  was  no  defense  to  the  action,  that  the 
road  was  at  a  distance  from  the  dock,  or  that  the  defendants 
had  made  a  drawbridge. 

The  judge,  at  special  term,  gave  judgment  for  tiie  defendmtr, 
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on  the  demurrers,  upon  the  ground  that  the  pidiatiff 'fl  do<A:  waft 
not  cut  off,  within  the  meaning  of  the  act 

G.  Ti^f^on,  for  the  plaintiff. 

T.  M.  North  and  J.  Thompson^  for  the  delesdanta. 

By  the  Courts  S.  B.  Strong,  X  The  plaintiff  is  die  pro- 
prietor of  a  dock  on  the  margin  of  a  baj  on  the  east  side  of  the 
Hudson  river,  fronting  his  farm,  in  the  town  of  Bed  Hook,  un- 
der a  patent  from  this  state,  issued  ptursuant  to  a  resolution  of 
the  commissioners  of  the  land  office,  dated  <m  the  19th  of  No- 
vemher,  1849.  The  defendants  have,  pursuant  to  their  act  of 
incorporation,  passed  on  the  12th  of  May,  1846,  constructed 
their  railroad  across  the  hay,  running  about  190d  feet  west  from 
the  plaintiff's  dodc.  The  plaintiff  called  upon  the  company  to 
extend  his  dock  to,  and  in  front  of,  their  road,  as  a  measure  re- 
quired by  the  charter  of  the  defendants,  and  necessary  to 
restore  it  to  its  former  usefulness.  The  defendants  have  re- 
fused to  do  so,  but  have  constructed  a  drawbridge,  which  is 
sufficient  for  the  free  passage  of  such  ressels  as  haye  heretofi)re 
passed  into  and  fiK)m  the  bay,  and  contend  that  nothing  more 
is  required  by  their  act  of  incorporation.  The  question  be- 
tween the  parties  arises  on  the  15th  secti(M\  of  the  act,  which 
is  in  the  following  words :  "  i  15.  The  said  corporation  is  hereby 
authorized  to  build  or  erect  a  bridge  over  Spuytendugrvel  creek, 
and  other  navigable  streams  or  inlets,  iix  the  s^d  road  or  wayi 
from  or  to  the  city  of  New- York.  Such  bridges  shall  be  sub- 
stantially constructed,  9aA  shall  contain  a  draw  of  sufficient 
width  to  admit  the  passage  of  vessels  adapted  to  the  navigation 
of  the  sud  river,  streams  or  inlet,  with  standing  masts,  and 
shall  be  so  attended  as  not  to  obstruct,  delay  or  hinder  the  pro- 
gress of  any  vessel  navigating  the  said  river.  They  are  also 
required  to  construct  such  bridges  as  may  be  necessary  to  pro- 
vide for  the  passage  of  such  vessels  and  boats  as  heretofore 
have  [passed]  or  now  can  pass,  into  and  from  the  same,  the  bays 
that  may  be  crossed  by  said  railroad  ;  and  if  any  wharf  or  dock 
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shall  be  cut  off  by  the  said  raibroad,  the  said  company  shall  ex 
tend,  or  so  improve  the  same,  as  to  restore  it  to  its  former  ose- 
fabiess,  so  far  as  it  may  be  practicable  to  do  so,  and  the  oimer 
or  owners  thereof  are  hereby  authorized  to  oocapy  the  river 
front  outside  of  said  railroad,  for  the  erection  and  use  of 
ifharves  or  docks.'' 

The  legislature,  in  enacting  this  section,  seems  to  have  de- 
signed to  protect  the  interests  of  the  proprietors  of  three  dis- 
tinct classes  of  docks :  first,  those  on  the  navigable  streams  or 
inlets ;  secondly,  those  on  the  bays  from  irhich  there  might  be 
a  free  passage  for  vessels  through  the  opening  of  a  drawbridge ; 
and  thirdly,  those  which  might  he  cut  off  hj  the  road.  The 
provisions  relative  to  the  crossing  of  the  streams,  inlets  and 
bays>  do  not  particnlarize  docks,  but  they  were  no  doubt  designed 
for  the  protection  of  the  interests  of  the  proprietors  of  all  the 
property  on  those  waters,  and  especially  of  that  species  which 
•  is  the  most  essential  to  their  profitable  use.  Such  proprietors 
'  have  all  the  indemnity  which  is  constructively  granted  where 
authority  is  given  to  bridge  our  navigable  waters.  The  con- 
nection between  the  docks  on  those  waters  and  the  channel  or 
navigable  part  of  the  Hudson  river,  although  modified,  is  not 
severed  or  destroyed.  The  terms  used  by  the  statute  to  desig- 
•Bate  the  docks  to  be  extended  are  explicit  and  forcible.  They 
are  those  which  have  been  '^  cut  ojf " — ^that  is,  entirely  separated- 
Now  from  what  has  the  plaintiff's  dock  been  wholly  severed  ? 
Not  certainly  from  the  land,  nor  one  part  of  it  from  another, 
'  nor  from  the  contiguous  waters.  Nor  has  its  connection  with 
ike  navigable  part  of  the  river  been  destroyed.  The  passage 
may  be  narrowed  to  the  width  of  the  drawbridge,  but  is  not 
destroyed,  or  if  the  provisions  of  the  act  relative  to  drawbridges 
have  been  fully  carried  out,  seriously  impaired. 

There  are  some  considerations  of  great  weight  to  show  that 
the  I^slature  could  not  have  intended  to  go  beyond  what  a 
literal  interpretation  of  the  act  calls  for,  and  require  this  com- 
pany to  extend  the  docks  on  the  streams  and  bays,  (for  in  this 
respect  those  on  eaoh  are  in  the  same  category,)  to  the  railroad, 
(li)  There  is  no  express  grant  of  the  intervening  hnds  or  ef 
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the  right  to  take  and  occupy  them.  Possibly  if  the  requisition 
had  been  positive,  and  there  had  been  nothing  in  the  statute  to 
raise  an  inference  to  the  contrary,  the  necessary  power  and 
right  to  carry  out  might  have  been  implied.  But,  as  has  been 
shown,  a  literal  interpretation  of  the  statute  is  the  other  way. 
Even  when  the  duty  of  extending  the  dock  beyond  the  road  is 
required  in  clear  and  explicit  terms,  the  right  to  take  and  occupy 
the  lands  in  front  was  not  left  to  inference,  but  was  expressly 
granted.  The  inclusion  of  a  grant  of  lands  to  a  small  extent, 
on  the  outside  of  the  road,  excludes  the  mere  implication  of  a 
grant  of  much  more  extensive  territory  on  the  inside  of  it,  and 
indeed  raises  «n  inference  that  no  such  intermediate  territory 
would  be  called  for  by  the  proyisions  of  the  statute.  (2.)  It 
oould  not  have  been  designed  to  impose  upon  the  defendants  a 
burthen  of  an  unusual  charaotor,  and  one  which  was  not  abso- 
lutely necessary  for  the  indemnity  of  the  parties  whose  inter* 
estfr  might  be  affected.  It  was  undoubtedly  supposed  that  the 
then  contemplated  enterprise  would  prove  to  be,  as  it  is,  highly 
beneficial  to  the  public.  Much  doubt  was  entertained,  and  (as 
it  has  turned  out,)  with  reason,  as  to  its  productiveness  to  the 
stockholders,  and  capitalists  were  therefore  reluctant  to  engage 
in  it.  These  considerations  called  for  a  liberal  charter,  and  no 
doubt  the  legislature  intended  to  grant  one  of  that  character, 
certainly  not  one  weighed  down  by  burthens  too  heavy  to  be 
borne.  It  was  well  known  that  the  road  must  necessarily  cross 
many  streams  and  bays,  on  the  margin  of  which  there  were 
numerous  docks.  The  legislature  must  have  seen,  and  if  not, 
it  must  have  been  perceptible  to  the  applicants,  that  to  carry 
out  all  the  docks  on  those  waters  beyond  the  road,  would  have 
been  productive  of  an  expense  which  the  company,  pressed 
down  as  it  was  with  th«  numerous  diflScuIties  resulting  from 
the  many  obstacles  which  it  had  to  encounter  in  the  construc- 
tion of  the  road,  could  not  have  sustained.  Certainly  the  legis^ 
lature  could  not  have  intended  to  impose,  nor  the  company  .to 
encounter,  uny  unnecessary  burthen.  It  has  long  been  the 
policy  of  this  state,  (sanctioned  by  repeated  decisions  of  our 
conrta,)  to  gnat  new  franchises  without  any  provision  for  com- 
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pmuMtion  to  the  proprietors  of  prenons  one0,fmr  conBequsatiaT 
damages,  so  long  as  t^  older  franchises  are  not  direetty  in- 
Taded.  That  course  is  reqmred  by  the  public  interests,  and 
grantees  of  sach  franchises  may  well  Be  supposed  to  take  them 
subject  to  the  reservation  and  exercise  of  this  power^  In  tlie 
eases  under  consideration^  a  reascmable  (although  possibly  not 
a  full)  indemnity  against  loss  has  been  clearly  granted*  To 
ffictend  it  by  inference,  as  the  plaintiff  requests,  would  be  pro- 
ductiTe  of  an  expense  in  most  cases  far  beyond  the  value  of 
the  dock,  or  at  any  rate  would  greatly  exceed  the  damages  sus- 
tained. Had  the  legislature  designed  that  a  full  indemnity 
ahould  be  extended  to  these  dock  proprietors,  provisions  would 
have  been  mado  to  ascertain,  and  enforce  the  payment  of  the 
damages  actually  sustained.  Ko  prindple  of  public  policy  or 
justice  wiould  have  required  any  thing  further.  If  in  any  in- 
stances where  private  property  has  been  taken  for  public  pur- 
poses, compensation-  &r  beyond  its  value  and  the  consequent 
damages,  has  been  exacted,  th^  have  been  very  rare,  and  an 
intent  to  adopt  a  measure  which  would  so  effectually  retard  pub- 
He  improvement  ought  not  to  be  inferred^  If  the  requisition 
bad  extend^^  and  been  confined  to  the  actual  damages  in  diose 
cases,  the  amount,  when  there  are  convenient  drawbridges,^ 
could  not  have  been  very  conmderable,  and  might  have  been 
paid  without  subjecting  thfe  company  to  any  very  serious  incon- 
veniencer  The  argumentuftt  ab  ineonvenienH  should  not  be 
need  to  contradict  the  plain  and  obvious  import  of  a  statute,  but 
it  may  be  adopted  with  propriety  to  negative  the  applicability 
of  a  statutory  provision  to  objects  not  literally  and  clearly  in- 
cluded. (8.)  In  several  of  the  streams  and  bays  crossed  by 
the  railroad,  the  docks  are  quite  numerous,  and  situated  near 
to  each  other.  Extensions  of  such,  to  and  orer  the  road,  would 
seriously  obstrrot  the  navigation,  and  injure  the  fisheries  in 
those  waters.  It  cannot  be  reastmably  inferred  that  the  legis- 
lature would  require  a  procedure  which  would  prove  so  prejudi- 
cial, and  which  would  be  productive  of  damages  for  which  no 
eeaipwsation  hae  bee^^  or  coidd  be,,  eSecteaUy  provided,  and 
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oipecUIIy  in  aa  emictineiit  evidently  designed  for  the  qpecial 
pNiteetieii  of  ooerof  those  interests. 

tTpoD  the  whole  I  aan  satisfied  that  the  legislature  did  not 
confer  upon  the  plaintiff  the  right  which  he  demands  and  seeks 
to  enforce  in  this  action.  It  has  provided  the  usual,  and  a 
reasonable  preventive  against  lost  in  such  a  case^  laid  with 
that  he  must  be  content 

The  judgment  of  the  special  t^m  omst  be  affirmed  with 
costs. 

[Dutchess  GENesAi/  Verm,  Svly^f  1868:  Barculo,  Bhnon  and  S.  B.  Shr&Hg, 
Jffttteee.]' 


HoOFSa  1^  ThiC  HUDSON' BlVEE  FlHE  IlXBVnAtfCE  CoMIblLN7« 

A  poliey  of  insurance  was  "  on  the  stock  of  looking  glasses,  looking  glass 
plates,"  &c.  of  H.  &B.  "contained  in  the  brick  building  situate,"  &c. 
During^  the  running  of  the  policy  the  property  of  H.  &.B.  then  In  therbulMing 
was  sold  upea-ezeoitiMit  and  parehaied  by  the  pisilnttfil  1!he  goods  were 
detirered  to  hia  by  the  sheriff;  and  the  seeretaiy  of  the  Insuiance  com' 
pany  signed  a  consent  that  the  interest  of  H.  db  B.  in  the  policy  might  be 
assigned  to  the  plaintiff,  which  was  done,  accordingly.  The  goods  pur* 
chased  by  the  plaintilf  corresponded  with  those  described  in  the  policy. 
nwf  rettudiied  itt  i^  briek  building  until  they  were  consumed  by  fire. 
Sdd,  thai'  the  policy  eeaeed  to  be  effective  upon  the  goods  purchasedby 
the  plaintiff  at  the  sheriff's  sale,  tsom  the  time  they  were  sold.  But  that 
the  insurance  was  not  upon  such  goods  only  as  were  in  the  building  at  the 
date  of  the  policy.  That  it  was  upon  personal  property  of  tho*  assured  and 
their  asslgtts,  of  tilke  deseription  ciNBtained  in.  the  policy,  which  might  be  in 
ihe-bvildisg  at  any  time  during  the  running  of  the  pdicy. 

Accoidhigly  kddf  that  the  policy,  although  inoperative  as  to  the  property 
sold  at  the  sheriff's  sale,  was  not  dead,  but  had  suMcient  vitality  to  pro- 
tect any  goods  of  the  same  description  which  might  subsequently  be  pur« 
chased  by  the  assured  and  pfeieed  in  the  same  building,  so  long  as  itmight 
b»  ocoupied  by  them ;  and  that  when  the  policy  was  aasigned  to  the  plain- 
tiffit  was  an  operative,  instrument 

Held  also,  that  the  effect  of  the  assignment  to  the  plaintiff  was  to  put  him  in 
the  same  situation,  and  to  confer  upon  him  the  same  rights  as  to  the  Aitare, 
asif  %e  had  beevthe^Mlstaal  Mssned. 
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Hoope»  V.  Hadson  River  Fire  Ins.  Co. 

This  was  a  motion  to  set  aside  a  nonsuit,  and  for  a  new 
ir\A.  The  action  was  upon  a  policy  of  insnranoe.  The  facts, 
and  the  legal  questions  arising  thereon,  are  stated  in  the  opinion 
of  the  court. 

/.  A.  Lott,  for  the  plaintiE 

/.  O.  Mott^  for  the  defendant. 

By  the  Courts  S.  B.  Strong,  J.  The  policy  was  ''on  the 
stock  of  looking  gbiss^s,  looking  glass  plates,  frames,  machines, 
tools  and  materials  for  the  manufacture  of  the  same"  of  Hooper 
&  Brother  ''  contained  in  the  brick  building  situate  No.  883 
Pearl-street  in  the  city  of  New-York,"  originally  for  one  year 
from  the  18th  of  March  1851,  but  subsequently  continued  for 
another  year  commencing  on  the  18th  March,  1852.  On  the 
Idth  of  June,  1852,  the  personal  property  of  Hooper  &  Brother 
then  in  the  brick  building  mentioned  in  the  policy  was  sold 
under  two  executions,  the  principal  one  being  at  the  suit  of  the 
plaintiff,  and  were  purchased  by  him.  They  were  delivered  to 
him  by  the  sheriff  on  the  21st  of  June,  when  he  paid  sufficient 
money  to  satisfy  the  execution  in  fayor  of  another  party,  and 
the  residue  was  credite4  on  that  issued  in  his  own  behalf.  On 
the  same  day  the  secretary  of  the  insurance  company  signed  a 
consent  that  the  interest  of  the  original  assured  in  the  policy 
might  be  assigned  to  the  plaintiff,  and  itnras  assigned  to  him 
on  the  80th  day  c^  the  same  month.  The  goods  purchased  by 
the  plaintiff  corresponded  with  those  described  in  the  policy. 
They  remained  in  the  brick  building  therein  mentioned  until 
they  were  consumed  by  a  fire  which  destroyed  the  building  on 
the  night  of  the  first  of  July,  1852.  The  question  is  whether 
the  defendants  are  responsible  to  the  plaintiff  for  the  loss. 

I  am  inclined  to  think  that  the  policy  ceased  to  be  effective  upon 
the  goods  which  were  sold  to  the  plaintiff  or  to  any  other  per- 
son for  him,  immediately  upon  their  being  struck  off  at  the  sher- 
iff's sale.  It  does  not  appear  that  any  thing  further  was  to  be 
done  to  vest  the  title  to  the  property  in  the  porchaser.    Delivery 
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.is  not  necesary  for  that  purpose,  nor  was  any  bill  of  sale  requi- 
site. .  If  the  policy  could  cover  no  other  goods  than  those  which 
were  then  sold,  there  was  an  end  to  its  vitality,  and  the  subse- 
quent assignment  of  that  instrument  to  the  plaintiff  was  of  a  nul- 
lity, and  conferred  no  right  upon  him. 

But  the  insurance  in  this  case  was  not  upon  such  goods  only 
as  were  in  the  building  at  the  time  when  the  policy  was  issued 
or  continued.  It  was  upon  personal  property  of  the  assured  and 
their  assigns,  of  the  description  contained  in  the  policy,  which 
might  be  in  such  building  at  any  time  during  the  period  men- 
tioned in 'Such  policy,  and  in  the  certificate  of  its  continuance. 
That  is  universally  so,  whether  the  goods  are  intended  for  sale 
or  use ;  otherwise  the  insurance,  and  particularly  of  goods  in  a 
store,  would  be  of  but  little  advantage,  and  the  premium  would 
be  almost  uselessly  spent.  If  then  all  the  looking  glasses,  and 
materials  to  manufacture  them,  which  were  in  the  building  when 
the  insurance  was  effected  should  be  sold  and  others  manufac- 
tured or  purchased  by  the  assured  and  placed  in  the  building, 
the  policy  would  survive  and  attach  to  the  newly  acquired  prop- 
erty. So  if  the  machinery  had  been  worn  out  or  even  sold,  and 
other  machinery  for  a  similar  purpose  had  been  substituted, 
that  would  have  been  protected  by  the  insurance.  I  do  not  sup- 
pose that  there  can  be  any  doubt  as  to  either.  The  policy, 
although  ineffective  as  to  the  property  sold  at  the  sheriff's  sale, 
was  not  dead,  but  had  sufficient  vitality  to  protect  any  goods  of 
the  same  description  which  might  subsequently  be  purchased  by 
the  assured  and  placed  in  the  same  building,  so  long  as  it  might 
be  occupied  by  them.  It  might  also  cover  the  same  articles, 
should  they  be  repurchased  by  them,  or  restored  to  Hiern  on  a 
settlement  with  their  creditors.  When  therefore  it  was  assigned 
to  the  plaintiff  it  was  an  operative  instrument. 

The  effect  of  the  assignment  to  the  plaintiff  with  the  consent 
of  the  insurers  was  to  put  him  in  the  same  situation,  and  confer 
upon  him  the  same  rights  as  to  the  future,  as  if  he  had  been 
the  original  assured.  I  did  not  understand  the  defendant's  coun- 
sel as  resisting  this  conclusion  if  the  policy,  when  transferred, 
«M  still  alive,-    The  policy  then,  when  assigned^  covered  any 
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goods  of  the  plaintiiriB  the  building  referred  to,  answering  liie 
ehanusteristics  in  other  pertienlars  specified  in  the  poliey.  Bndi 
were  those  destroyed  by  the  fire  on  the  first  of  Jvljj  and  the 
plaintiff  is  therefore  entitled  to  reeoyer  tiieir  Talne,  so  £v  aa 
the  sum  specified  in  the  policy  may  gou 

The  nonsuit  shooldbe  set  aside,  and  a  new  trial  ordered,  eosts 
to  abide  the  erent  of  the  suit. 

( DcTCBSM  Obkbrii,  Tbbm,  July  4, 1868.    BmtcMU,  Bnwm  and  &  B.  Sbvmg^ 
Jwtitei.1 


NoRRis,  ex'r,  &c.  vs.  Betea,  admV  &c.  and  others. 

A  tflstetor,  I7  hif  irfll,saToaiid  bequeathed  to  endL  of  liii  Iter  danghtcn 
the  turn  of  SIOOO,  to  be  paid  out  of  his  penonai  eetato  wilhin  six  BMBths 
after  his  death,  and  directed  that  in  case  either  of  the  danghtera  should 
die  before  having  attained  the  age  of  twenty-one  years,  and  withont  lawflil 
heirs,  her  estate  riionld  go  to  the  sornving  aisters,  share  and  share  alike. 
He  then  gave  to  hfa  two  sods,  John  L  and  G.  in  etpad  abares,  the  one  half 
of  certain  mooeyB  dne  ftom  his  fitther's  estate,  iq^on  «  certain  written  in- 
strument executed  by  the  fitther,  and  the  other  half  of  said  moneys  to  his 
fonr  daughters,  equally,  share  and  share  alike.  He  then  gare  all  the 
residue  and  remainder  of  his  estate  to  his  two  sons,  and  to  their  heirs, 
eqiMlly ;  and  in  case  oilier  of  them  should  die  before  having  arrived  at 
the  age  of  21  yean,  and  without  lawAdheira,  then  his  half  of  the  real  estate 
should  go  to  his  surviving  brother ;  and  the  peraooaj  estate  of  him  so 
dying  was  given  to  his  surviving  sisters,  equally.  And  io  case  both  of  the 
SODS,  or  either  of  the  daughters  should  die  before  having  attained  the  age 
of  21  years,  and  without  towftJ  heirs,  then  the  testator  gave  and  devised 
an  the-estate,  real  and  perKmal,  of  the  sons  so  dyingi  and  the  estate  of  the 
daughter  or  daoghters  so  dying,  to  their  surviving  sisterB  equally,  share  and 
share  alike,  or  to  the  surviving  sister.  Catharine,  one  of  the  daughters, 
died  in  the  lifetime  of  the  testattM*,  under  the  age  of  21  years,  and  withont 
lawftd  issue;  and  Gyreaius  one  of  the  sons,  died  a  f^w  days  after  the  testa- 
tor's death,  under  the  age  of  21  yeais,  and  withont  leaving  lawftil  ime. 
Isabella,  another  daoghter,  married  the  defendant  B.,  and  died  three  years 
after  her  ikther,  but  before  attaining  the  age  of  21  years,  and  without  issue. 

Bdd  1.  That  the  bequest  to  Catharine  did  not  lapse,  upon  her  death,  but 
passed  to  her  three  surviving  sisters. 

%  That  the  ]ega^ofS1000loliwbeUawasanabK)faitegift,wilhaSgBsd<ftaw 


DUTCHEfiS-OCTOBER,  1852.  417 

Norrit  v.  Beyea. 

of  paymeBt,  and  became  Tested  at  the  teataior's  death ;  .and  that  upon  bar 
death  It  did  not  pass  to  her  siuTiving  sisters,  but  to  her  administrator. 

%.  That  the  legacies  given  to  the  son  Cyrenius  had  vested  at  the  time  of  his 
death,  and  did  not  therefore  pass  to  the  representatives  of  Isabella,  under 
the  will.  • 

4.  That  the  administrator  of  Isabella  was  entitted  to  the  $1000  given  to  her, 
and  to  one-third  of  the  legacy  bequeathed  to  Catharine.  Also  to  the  one- 
sixth  of  the  moneys  coming  ft-om  the  estate  of  the  testator's  father,  on  the 
written  instrument  mentioned  in  the  will.    Brown,  J.  dissented. 

This  waa  an  appeal  by  the  defendant  Beyea,  from  the  decis- 
ion and  judgment  of  Justice  Brown,  made  at  a  special  term. 
The  action  was  brought  by  the  plaintiff,  executor  of  Increase 
Crosby,  against  Isaac  Beyea,  administrator  of  his  wife  Isabella 
Beyers  deceased,  and  others,  to  obtain  a  judicial  construction  of 
the  will  of  the  plaintiff's  testator,  and  for  directions  as  to  the 
distribution  of  the  personal  estate.  The  wUl  was  executed  on 
the  8d  of  October,  1844,  and  the  testotor  died  on  the  29th 
of  December,  thereafter.  The  testator  gave  and  bequeathed  to 
each  of  his  four  daughters,  Isabella  M.,  B^chel  N.,  Arminda 
11.  and  Catharine  W.,  $1000,*  to  be  paid  out  of  Ids  personal  es- 
tate, within  six  months  after  his  decease.  He  then  gave  to  his 
two  sons,  John  Increase  Crosby  and  Cyrenius  Crosby,  equally 
between  them,  share  and  share  alike,  the  one-half  part  of  all 
moneys  which  would  be  coming  to  the  testator's  estate,  after  his 
father's  decease,  out  of  his  estate,  on  a  certain  written  instru- 
ment executed  by  his  father;  and  the  other  half  part  of  said 
moneys  the  testator  gave  and  bequeathed  to  his  four  daughters, 
equally,  share  and  share  alike.  He  then  gave  all  the  remainder 
and  residue  of  his  estate,  real  and  personal,  to  his  two  sons,  and 
to  their  heirs,  equally,  share  and  share  alike ;  and  in  case  either 
of  them  should  die  before  having  arrived  to  the  age  of  twenty* 
one  years,  and  without  lawful  heirs,  then  the  testator  gave  and 
devised  his  half  of  the  said  real  estate  to  his  surviving  brother, 
to  have  and  to  hold  to  him  and  to  his  heirs  forever.  And  the  per- 
sonal estate  of  him  dying  as  aforesaid  he  gave  and  bequeathed 
to  his  surviving  sisters,  equally.  The  will  then  contained  this' 
clause :  ^'  And  further,  in  case  that  both  of  my  said  sons,  John 
Increase  Crosby  and  Cyrenius  Crosby,  or  in  case  that  ttther  of 
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my  four  daughters,  Isabella  M.  Crosby,  Rachel  N.  Crosby,  Ar- 
minda  H.  Crosby,  or  Catharine  W.  Crosby,  shall  die  before 
having  attained  to  the  age  of  twenty-one  years,  and  without  law- 
ful heirs,,  then  I  give,  devise  and  bequeath  all  the  estate,  ceal 
and  personal,  of  said  sons  so  dying  as  aforesaid,  and  the  estate 
of  said  daughter  or  daughters  so  dying  as  aforesaid,  to  their  sur- 
viving sisters  equally  between  them,  share  and  share  alike,  or 
sister.  And  if  all  my  four  daughters  aforesaid  should  die  before 
having  arrived  to  the  age  of  twenty-one  years,  and  without  law? 
ful  heirs,  then  I  give  and  bequeath  all  their  estates  aforesaid  to 
their  surviving  brothers,  share  and  share  alike,  or  brother," 

A  trial  by  jury  was  waived,  and  the  cause  was  tried  before 
Justice  Brown,  at  the  Orange  county  circuit.  Catharine  W., 
one  of  the  testator's  daughters,  died  in  the  lifetime  of  the  tes- 
tator, under  the  age  of  twenty-one  years,  and  without  lawful  is- 
sue, and  his  son  Cyrenius  died  on  the  Ist  of  January  1845, 
under  the  age  of  twenty-one  years,  and  without  leaving  lawful 
issue.  Isabella  M.,  another  of  the  testator's  daughters,  inter- 
married with  the  defendant  Isaac  Beyea,  and  died  three  years 
after  her  father,  but  before  attaining  the  age  of  twenty-one 
years,  and  without  issue.  The  judge,  at  special  term  decided 
that  the  legacy  to  Catharine  did  not  lapse,  upon  her  death ; 
that  upon  the  death  of  the  son  Cyrenius,  his  share  of  the  real 
estate  passed  to  his  brother,  John  Increase,  and  his  share  of  the 
personal  estate  passed  to  his  surviving  sisters ;  that  upon  the 
death  of  Mrs.  Beyea  that  part  of  the  personal  estate  given  to 
her  originally  by  the  will  passed  to  her  surviving  sisters,  Ba- 
chel  N.  and  Arminda  H.,  under  the  clause  in  regard  to  survi- 
vorship. But  that  the  share  of  the  personal  estate  which  was 
originally  given  to  her  brother  Cyrenius  and  which  she  "fras  en- 
titled to  take  in  consequence  of  his  death,  passed  to  the  plsdntiff 
as  her  husband  and  administrator,  and  not  to  her  sisters. 

Wm.  PuUerton,  for  the  appellant.  I.  The  legacy  to  Isabella 
M.  Crosby  was  given  absolutely,  and  she  was  entitled  to  the 
payment  of  it  within  six  months  after  the  death  of  the  testator. 
It  is  evident  from  the  whole  tenor  of  the  will  that  the  testator 
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ihtetided  that  the  daughters  shoald  be  paid  their  respective  leg- 
acies within  six  months  after  his  decease,  according  to  the  terms 
of  the  will.  (1.)  He  gives  to  his  daughter  Isabella  and  to  her 
heirs  ||1000.  (2.)  He  provides  that  it  shall  be  paid  within  six 
months  after  his  decease,  notwithstanding  the  subsequent  limit- 
ation over.  (8.)  He  provides  that  it  shall  be  paid  out  of  his 
personal  estate,  (4.)  The  will  further  provides,  that  the  daugh- 
ters (the  legatees)  should  pay  to  the  wife  of  the  testator  "  twenty 
dollars  annually  during  her  natural  life."  This  of  course  means 
from  the  death  of  the  testator.  Tlie  legacies  being  all  that  was 
given  to  the  daughters  by  the  will,  it  is  apparent  that  the  tes- 
tator could  not  have  intended  that  the  legatees  should  at  his 
death  commence  paying  "  twenty  dollars  annually"  to  the  widow, 
unless  previous  thereto  they  were  to  be  paid  their  respective 
legacies  upon  which  this  annual  payment  was  in  the  nature  of 
a  charge.  (5.)  Had  the  testator  intended,  notwithstanding  what 
is  said  in  the  will,  that  the  legacies  of  the  daughters  should  not 
be  paid  to  them  until  the  happening  of  the  contingency  contem- 
plated in  the  will,  there  would  have  been  some  provision  made 
for  the  safe  keeping  and  investment  of  the  legacies  in  the  mean 
time,  and  the  payment  of  the  interest.  No  such  provision  is 
made.  Nothing  is  left  in  the  hands  of  the  executor  in  trust. 
The  testator  gives  ''  all  the  remainder  and  residue  of  his  estate 
to  his  sons."  (6.)  In  case  of  the  death  of  either  of  the  legatees 
before  arriving  "  to  the  age  of  21  and  without  heirs,"  it  was  not 
the  legacy  that  went  to  the  survivors,  but  '^  the  estate  of  said 
daughter  so  dying."  11.  The  absolute  property  being  given  to 
the  legatee,  the  subsequent  bequest  over  is  void  for  repugnancy; 
and  Isaac  Beyea,  the  administrator  of  Isabella,  is  entitled  to  the 
legacy.  Chancellor  Kent,  in  his  commentaries,  says  that  '^  chat- 
tels or  money  may  be  limited  after  a  life  interest,  but  not  after 
a  gift  of  the  absolute  property."  {See  also  Paterson  v.  EUiSy 
11  Wend,  275,  S06;  Borland  v.  Borland,  2  Barb,  81 ;  Ow- 
verse  v.  Kellogg,  7  Id,  596 ;  Schermerhom  v.  Negus,  1  Benio, 
450 ;  Malim  v.  Keighlef/,  2  Ves.  jun,  888 ;  8  Viner,  108 ;  1  Ves. 
sen.  9, 133 ;  8  AtkinSy  509  ;  8  Ves,  324 ;  Preston  on  Leg,  120.) 
in.  TThe  limitation  over  to  the  surviving  sisters  in  case  of  the 
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death  of  Isabella,  is  void  by  the  statute*  It  snspeoda  the  ^ab- 
solute ownerahip"  of  personal  property  for  a  longer  period  than 
daring  the  oontinnance  of  two  lives  in  being  at  the  death  of  the 
testator.  (1  R.  S.  773,  §  1.  VaU  v.  VaU,  7  Barb.  286-  1<L  698. 
Banks  v.  Phelan,  Ud.  88.  Arnold  v.  OUberty  5  Id.  200.  Db 
Baranie  y.  Gott,  6  Id.  502.  Kane  v.  Oatt,  24  Wend.  642.) 
IV.  The  court  below  erred  in  supposing  that  the  absolute  own- 
ership of  personal  estate  is  not  suspended  when  there  are  per- 
sons in  being  who  can  sell  and  transfer  the  right  of  properly  in 
the  personal  estate*  There  is  a  distinction  between  the  "  power 
of  alienation"  of  real  estate  and  the  ''  absolute  ownership"  of 
personal  property.  Y.  But  even  admitting  that  the  absolute 
ownership  of  personal  property  is  not  suspended  when  there  are 
persons  who  can  convey  the  right  of  property,  yet  it  is  submit- 
ted in  this  case  that,  in  consequence  of  the  contingent  eharaoter 
of  the  interests  of  the  sisters  of  Isabella  Beyea  in  her  property/ 
they  would  not  pass  by  a  coaveysAce.  {Jackson  v.  Waldronj 
13  Wend.  212.  4  Kenty  260.  Edwards  v.  Varide,  5  Denio, 
693.  L&riUard  v.  Coster,  5  Patge,  191,  280.  14  Wend.  299^ 
SOO.  3  R.  S.  273,  notes  to  i  14.  Maurice  v.  Oraham,  8 
Paige,  486.  De  ^Peyster  v.  Clendimng,  Idem^  «0a)  VI. 
Neither  was  it  certain  that  at  the  death  of  the  testator,  all  the 
persons  were  in  being  who  could  unite  and  transfer  the  rightof 
property.  It  would  not  have  been  the  case  had  there  been  a 
posthumous  child.  If  there  be  a  mere  possibility  that  the  ab- 
absolute  ownership  may  be  suspended,  the  limitation  is  void. 
{Hawley  v.  James,  16  Wend.  121.  4  Kent,  28a)  The  estate 
must  certainly  be  alienable  at  the  proper  time  By  the  toillj  and 
not  be  the  result  of  chance.  {Hawley  v.  James,  16  Wend.  121.) 
Had  there  been  a  posthumous  chxld^  and  the  six  daughters  and 
two  sons  died  before  its  birth ;  there  would  have  been  a  period 
of  time  when  there  were  not  persons  in  being  who  could  have 
conveyed  the  estate,  and  canse(|uently  the  absolute  ownership 
would  have  been  suspended.  And  this  could  not  happen  untit 
the  termination  of  ^x  lives  in  being  at  the  death  of  the  testator. 
VII.  It  was  the  intention  of  the  testator,  that  on  the  death  of 
eith^  of  his  daughters  under  31,  without  heirs,  her  suniwig 
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ii0ter8  or  sister  should  take  as  survivor  not  only  the  origkiri  be^ 
quest  to  SHoh  deoeased  sister,  but  also  whatever  such  deceased 
sister;  may  have  taken  as  survivor  of  any  other  sister ;  in  other 
words,  that  all  the  deoeased  daughter  took  as  devisee  under  her 
father's  wilt  passed  to  her  surviving  sisters.  The  testator  gives 
the  '^  estate  of"  the  dai^hter  so  dying,  and  not  the  original  be- 
quest yiU»  If  the  legacy  to  Catharine,  who  died  in  the  life- 
time  of  the  testator^  did  not  lapse,  and  the  right  of  survivorship 
extended  only  to  the  original  bequests  of  $1000,  then  Isabdla 
look  oiue^third  of  Catherine's  legacy  absolutely^  Catharine's 
kgasy  was  payable  within  six  months  after  the  testator's  death, 
and  it  would  be  payable  to  the  survivor  in  the  same  time.  IX.  It 
is  submitted^  therefe^e^  that  the  rights  of  Isaac  Beyea,  as.  the 
adBunistrator  of  Isabella  his  wife,  are  as  follows :  1.  He  is  en- 
titled to  the  legacy  of  $1000)  absolutely,  and  interest  after  six 
months  from  the  testator^s  death.  %  He  is  M&titled  to  one-third 
of  the  legacy  of  Catharine  Crosby,  absolutely.  3.  He  is  also 
entitled  to  the  one-sixth  ^  the  moneys  coming  from  the  estate 
of  the  father  (^  the  testator,  on  the  ^  written  instrument"  men- 
tioned in  the  wiU.  4.  He  is  also  entitled  to  one-third  of  the  per- 
sonal estate  of  Cyrenius  Crosby,  who  died  under  21  and  without 
heirs^  unless  the  court  determines  that  Cyrenius  took  the  per- 
sonal estate  absehitely,  or  that  the  limitation  of  it  over  was  void 
for  reasons  already  urged. 

J.  W.  Cro^,  for  Korris^  the  e3<eeiftor.  I.  The  testator,  Cyre- 
nius  Crosby,  by  the  bequest  of  $1000  each^  to  his  four  daughters, 
Isabella  M.,  Badiael  5*.,  Arminda  H.  and  Catharine  W.,  intend- 
ed the  $1000  te  gid^  to  his  said  daught^s ;  and  upon  the  death 
cf  Catharine  W^,  in  the  lifetime  of  the  testator,  the  legacy  to  her 
did  not  lapse,  but  passed,  under  another  clause  in  the  will,  to  her 
surviviihg  sisters^  above  named.  {Miller  v.  WarreUyi  Vem. 
206.  Darrel  v.  Moleaworihy  Id.  378.  Ledrame  v.  Hickman, 
JqL  611*  Rofer  on  Leg€u:ies,  117,^  and  the  cases  there  referred 
$o.  2  P.  Wfm^  3»1.  Jeremy's  Eq.  Juris.  107.)  11.  The 
share  of  the  real  estate  devised  by  the  testator  to  his  son,  Cyre- 
lunfrOsosby,  passed  by  the  will,  upon  bis  death,  under -the  |kge 


422  CASES  IN  THE  SUPREME  COURT. 

Nonis  p.  Beyea. 

of  21  years  and  without  heirs,  to  his  snryiving  brother,  and  his 
share  of  the  personal  estate  passed  to  his  surviving  sisters,  ac- 
cording to  the  intention  of  the  testator,  plainly  expressed  in  the 
vill.  m.  The  personal  estate  bequeathed  by  the  testator  to 
Isabella  M.,  the  wife  of  the  defendant  Beyea,  passed,  under  the 
clause  of  the  will  relative  to  survivorship,  to  her  surviving  sis- 
ters, share  and  share  alike.  {Same  authorities  as  under  the  first 
point.)  lY.  That  part  of  the  debt,  (due  to  the  testator  from 
his  father,  Increase  Orosby,  deceased,)  which  was  bequeathed 
to  his  four  daughters,  in  equal  portions,  was  set  apart,  by  the 
plain  intention  of  the  testator,  for  his  said  daughters,  and  upon 
the  death  of  either  of  them,  under  age  and  without  lawful  heirs, 
her  share  passed  under  the  will,  to  her  surviving  sisters.  The 
share  of  Catharine  W.,  therefore,  although  she  died  before  the 
testator,  did  not  lapse,  but  remained,  disposed  of  by  the  will,  to 
her  sisters.    {Same  authorities  as  under  first  point.) 

N.  Reeve,  for  the  respondents  Smith  and  wife,  and  in&nts. 
I.  The  legacy  and  bequest  to  Catharine  W.  Crosby,  of  $1000, 
and  a  share  in  the  one-half  of  the  moneys  to  be  collected  from 
the  estate  of  the  testator's  father,  did  not  lapse  on  account  of 
her  death  before  the  testator.  The  legacy  to  her  was  limited 
over  or  given  to  her  absolutely  upon  the  happening  of  particular 
events.  She  dying  before  the  testator,  the  property  given  to 
her  by  the  will,  or  intended  for  her,  vested  in  the  other  daugh- 
ters in  equal  shares,  upon  the  death  of  the  testator,  in  the  same 
manner  as  if  it  had  been  given  directly  to  them  with  the  other 
legacies  to  them,  and  subject  to  the  same  limitations  over  as  are 
attached  to  the  other  legacies.  The  tenor  of  the  whole  will  shows 
that  the  legacy  and  bequest  to  Catharine  was  one  of  a  class  of 
legacies  given  by  the  will  to  a  particular  class  of  legatees,  and 
the  testator  clearly  intends  that  l^e  whole  sum  of  $4000,  given 
in  separate  legacies  to  his  daughters,  and  the  one-half  of  the 
moneys  due  from  the  testator's  father,  should  belong  to  such  of 
his  daughters  as  should  be  living  at  the  time  of  his  death.  The 
bequest  of  one-half  of  the  moneys  due  from  the  testator's  father 
to  the  sons,  precedes  the  bequest  of  the  other  half  of  the  same 
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to  his  daughters,  and  in  this  bequest  the  four  daughters  are 
named  together.  The  real  estate  is  all  given  to  the  sons,  and 
limited  over  to  the  surviving  son  in  case  of  the  death  of  either 
of  them,  making  the  real  estate  a  class  of  property  set  apart  ex- 
clusively to  the  sons*  Upon  the  death  of  either  of  the  daugh- 
ters, the  legacy  and  bequest  given  to  her  is  given  to  the  surviv- 
ing daughters :  and  upon  the  death  of  either  of  the  sons,  his 
share  of  the  personal  property  is  given  to  the  surviving  daugh- 
ters ;  all  showing  the  intention  of  the  testator  to  classify  his 
property,  and  that  his  sons  should  not  participate  in  the  per- 
sonal property  beyond  a  life  interest  in  the  share  of  the  moneys 
due  from  the  testator's  father.  The  construction  to  be  put  upon 
this  part  of  the  will  may,  perhaps,  be  more  forcibly  illustrated 
by  supposing  one  of  the  sons  to  have  died  before  the  testator. 
Would  it  not  have  been  clearly  wrong  to  have  decreed  his  share 
of  the  personal  estate  to  have  passed  to  his  surviving  brother  in 
the  residuum?  (1  Roper  on  Leg.  ch.  8,  }  3,  sub.  3;  cUso  ck.  8, 
§  4,  and  cases  there  cited.  Miller  v.  Warren^  2  Vernon^  207. 
Ledsome  v.  Hickman^  2  Id.  611.  WiUing  v.  Baine^  3  Peere 
Wms.  118.  Lovett  v.  Buloid,  3  Barb.  Ch.  R.  187.)  II.  The 
legatees  do  not  take  the  original  legacies  to  them,  (including  the 
share  intended  for  Catharine,)  absolutely,  until  they  have  heirs; 
or  arrive  at  the  age  of  twenty-one.  The  words  of  the  will  must 
be  understood,  as  far  as  practicable,  to  conform  to  its  sense,  and 
to  make  the  whole  consistent.  As  the  testator  has  clearly  ex- 
pressed his  intention  to  suspend  the  absolute  ownership  during' 
the  minority  of  the  first  taker,  the  direction  as  to  the  time  of 
payment,  in  connection  with  such  clearly  expressed  condition, 
can  only  be  understood  as  expressing  his  intention  to  give  to  his 
daughters  the  use  of  the  legacy  in  the  meantime,  during  minor* 
ity,  and  appointing  a  time  for  its  payment  to  a  trustee  for  that 
purpose.  The  testator  has  not  made  his  executor  a  trustee,  or 
even  guardian  for  his  children,  nor  has  he  appointed  any  trustee 
or  guardian  by  his  will,  and  we  can  well  suppose  that  be  did  not 
intend  to  charge  his  executor  with  the  care  of  the  money,  but  that 
he  did  intend  that  his  executor  might  be  discharged  from  his 
^  trust  \vL  the  ordinary,  time  for  settling  an  estate,  or  that  his  ex- 
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ccutor  should  give  secority  if  he  retained  the  money  in  trust 
(1  Roper  on  Leg,  ch.  10,  §  5.  Butler  v.  Butler,  8  Barb.  Ch. 
Rep,  804.)  III.  Upon  the  death  of  either  of  the  children  be- 
fore arriying  at  the  age  of  21,  and  without  heirs,  his  or  her  share 
of  the  personal  property  vests  absolutely  in  the  surviving  daugh- 
ters. This  is  the  clear  intention  and  expression  of  the  wilL  The 
last  clause  of  the  'will,  ^ving  all  the  estate  of  the  daughters,  in 
case  of  their  death  before  arriving  at  21  years  of  age,  and  with- 
out heirs,  to  the  surviving  brothers  or  brother,  is  in  seeming  con- 
tradiction to  this  principle,  as  well  as  to  every  other  clause  in 
the  will.  The  court  may  give  a  consistent  construction  to  the 
whole  will,  by  leaving  out  this  clause  entirely,  as  inconsistent 
with  the  sense  and  meaning  of  other  parts  of  the  will,  or  as  not 
sufficiently  definite  as  to  the  intention  of  the  testator.  The  tes- 
tator might  have  looked  to  the  possibility  of  his  having  only  one 
surviving  daughter  at  the  time  of  his  death.  This  clause  of  the 
will  would  give  to  the  surviving  sons  or  son,  all  the  share  or  leg- 
acy of  the  last  surviving  daughter,  which  she  would  take  origin- 
ally by  the  will,  subject  to  be  divested  upon  her  death.  But 
this  clause  could  not  affect  the  share  of  moneys  due  from  the 
testator's  father,  given  to  the  sons  and  limited  over  in  case  of 
the  death  of  either  or  both  of  them.  If  a  testator  creates  seve- 
ral estates,  some  of  which  are  well  limited  and  others  not,  the 
good  may  stand  while  the  bad  must  fall.  This  clause  must  be 
declared  void  or  left  out  as  uncertain,  or  the  intervening  life 
estates,  after  the  life  estates  of  the  two  first  takers,  must  be  de- 
clared void.  {Justice  Bronson?s  opinion  in  Hawley  v.  Jamesj 
16  Wend.  169.  Lovett  v.  Buloid,  8  Barb.  Ch,  187.  Mason 
V.  Jones,  2  Barb.  S.  C.  R.  243.  Kane  v.  Goit,  24  Wefid.  641.) 
ly.  The  absolute  ownership  of  any  of  the  property  is  not  sus- 
pended for  a  longer  period  than  two  lives  in  being.  {See  the 
eases  cited  above.  Root  v.  Siuyvesant,  18  Wend.  257 ;  Justice 
Cowevis  opinion,  p.  291 ;  Justice  Nelsoris  do.  p.  267.)  There 
is  no  trust  estate  created  directly  by  the  will.  The  power  of 
alienation  is  not  suspended ;  because  the  persons  named  in  the 
will  could,  by  uniting,  dispose  of  the  property,  even  if  the  court 
should  consider  that  the  whole  personal  property  was  suspended 


DUTCHESS— OCTOBER,  1862.  435 


Norris  v,  Beyea. 


tmtU  the  contingencies  happened,  or  were  passed,  as  to  all  the 
children. 

Bahculo,  J.  The  testator  by  his  will  gives  and  bequeaths 
to  each  of  his  four  daughters  the  sum  of  one  thousand  dol- 
lars to  he  paid  out  of  hjs  personal  estate  within  six  months 
After  his  death.  In  a  subsequent  clause  it  was  provided  that 
in  case  either  of  the  daughters  should  die  before  having  at- 
tained the  age  of  twenty-one  years,  and  without  lawful  heirs, 
her  estate  was  given  to  the  surviving  sisters^  share  and  share 
alike.  Catharine,  one  of  the  daughters,  died  in  the  lifetime  of 
the  testator,  and  the  bequest  to  her  did  not  lapse  but  passed 
to  the  three  survivors,  as  was  correctly  decided  at  the  special 
term.  Isabella,  another  of  the  daughters,  became  the  wife  of 
Isaac  Beyea,  and  died  three  years  after  tiie  testator,  but  before 
attaining  the  age  of  twenty-one  years,  and  without  lawful 
issue^  The  first  question  which  I  propose  to  examine,  and 
upon  which  I  differ  with  the  learned  justice  who  decided  this 
cause  at  the  special  term,  is  whether  the  legacy  so  given  to 
Isabella  passed,  on  her  death  to  her  surviving  sisters,  or  to  her 
administrator. 

The  bequeathing  clause  gives  the  legacy  to  Isabella  abso- 
lutely, and  six  months  after  the  testator's  death  it  was  payable; 
and  there  is  no  doubt  that  sheoould  have  enforced  the  payment 
at  any  time  thereafter,  during  her  lifetime.  There  is  nothing 
in  the  will  to  pos^ne  the  time  of  payment  beyond  the  six 
months.  The  legacy,  therefore,  became  vested  at  the  testatoi^s 
death.  For  it  is  an  absolute  gift,  with  a  fixed  time  of  payment 
.  The  testator  having  given  the  absolute  property  to  Isabella 
and  the  legacy  having  vested  at  hb  death,  he  had  not  the  power 
to  divest  it  or  limit  it  over  after  her  death.  For  it  is  a  well 
settled  rule  in  regard  to  personal  property,  that  all  limitations 
over  are  void  after  an  absolute  gift  of  the  i»roperty  to  the  first 
taker.  If  a  testator  designs  to  control  the  personal  estate 
beyond  the  lifetime  of  the  legatee,  he  must  give  the  first  taker, 
in  express  terms,  only  a  life  interest,  and  prevent  the  legatee 
from  obtaining  the  absolute  possession  and  disposition  of  the 
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fond.  ThiB  rule,  I  apprehend,  resnlls  from  the  nature  of  Ae 
property.  At  all  events  it  is  established  by  anthoiity  beyoiMi 
all  dispute. 

The  case  of  PaUersan  v.  EUis,  (11  Wend.  259)  setdes  this 
principle.  In  that  ease  the  testator  directed  the  sum  of  $20,000 
to  be  placed  at  interest,  and  the  proceeds  to  be  applied  in  pait 
to  the  education  and  maintenance  of  his  daughter,  and  in  case 
of  her  marriage  the  whole  income  was  to  be  paid  to  her,  and 
that  after  she  attained  the  age  of  twenty-one  years  the  whole 
sum  should  be  at  her  free  and  absolute  disposal ;  but  if  she  died 
without  leaving*  lawful  issue,  before  she  arrived  at  that  age, 
he  directed  the  whole  sum  to  be  distributed  with  the  residum 
of  his  estate.  The  daughter  having  died  without  issue,  before 
arriving  at  full  age,  it  was  held  that  the  legacy  vested  in  her, 
and  that  the  limitation  over  was  void  as  repugnant  to  the 
former  provisions  of  the  will ;  by  which  decision  the  legacy  was 
recovered  by  the  administrator  as  a  part  of  her  estate.  Judge 
Savage  delivered  a  masterly  opinion,  reviewing  all  the  cases  on 
the  subject.  The  great  point  in  controversy  in  that  case  was 
as  to  the  vesting  of  the  legacy,  as  the  property  was  not  given 
absolutely.  The  distinction  was  adverted  to  between  legacies 
given  absolutely,  with  the  time  of  payment  postponed,  and  leg- 
acies given  at  a  certain  future  time.  But  in  the  case  before  us 
we  are  not  embarrassed  with  any  oi  these  questions.  ^  Here  the 
gift  was  simple  and  absolute.  Even  the  time  of  payment  was 
fixed  at  a  period  which  occurred  before  the  death  of  Isabella. 
And  if  by  any  possible  construction  we  could  make  the  time 
«f  payment  be  extended  to  her  arrival  of  age,  it  would  still  fSdl 
within  the  principle  of  Patterson  v.  EUis^  and  be  a  vested 
legacy  with  the  time  of  payment  postponed.  It  was  not  given 
to  her  t^or-i/^A«nshe  arrived  at  full  age,  but  was  given  to  her 
immediat^yy  and  payable  at  a  future  time,  and  became  vested 
at  the  death  of  the  testator,  as  much  as  a  right  of  property  can 
be  vested  in  any  chase  which  secures  money  payable  at  a  fu< 
•ture  day. 

The  administrator  is  therefore  entitled  to  the  $1000  given  te 
Isabella  and  one-third  of  the  legacy  bequeathed  to  Catharine. 


«0H181fTOTAl)T--JA]!mARY,  1B58.  427 

Hidcok  V,  Th«  Trustees  of  PlattsbnrglL 

Be  iil  also  entitled  to  the  one-sizth  of  the  moneys  coming  from 
tb^  estate  of  the  father  of  the  testator  on  the  written  instru^ 
ment  mentioned  in  the  will. 

As  Cyrenitis  Crosby,  one  of  the  sons  of  the  testator,  died  a 
few  days  after  his  father,  the  legacies  given  to  him  had  vestedi 
and  do  not  therefore,  any  picrt  of  them,  pass  to  the  representa- 
tives of  Isabella,  nnder  the  wilL  The  rights  of  the  parties  in 
this  respect  depend  upon  the  statute  of  distributions. 

The  decree  must  therefore  be  modified  according  to  the  fore- 
going principles^  and  the  costs  paid  out  of  the  estate  of  Cyrenius 
Crosby,  the  testator^ 

MoR.SE,  J.  eoncurredi 

Baown,  J.  dissetttedw 

Decree  modified. 

[DorcHESB  GFenerai.  TERM)  October  4,  1852.  Mfrx,  B0arado  and  Bravnr, 
Justices.] 


HiGKOK  tSi  The  Trustees  of  tbe  Village  of 
*  Plattsbi^rgh. 

Monicipal  corporatioos  are  Uable  to  a  private  action  Ibr  iqjnrieB  sustained  is 
consequence  ef  the  misfeasance  or  nctafbasance  of  their  oiScers  or  agents, 
only  in  cases  where  the  duty  to  be  performed  is  absohite,  and  dne  from  the 
'corpofation ;  where  ample  means  are  placed  at  their  disposal;  or. where 
they  have  andertaken  tbe  perfonnance  of  a  particular  Work  and  haye  beea 
held  responsible  for  its  complete  and  perfect  ezecntioD;  or  where  they 
were  acting:  for  the  purposes  of  private  advantage  or  emolnmenti  and  are  to 
be  regarded  as  a  private  company. 

Where  the  charter  of  the  village  of  Plattsburgfa  dtelared  the  village  to  be  a 
separate  road  district  of  the  town  of  P.  and  transfened  the  duties  of  exe^ 
cutin^  the  highway  laws  iVora  the  town  to  the  viilagcf  i^cers ;  and  di- 
rected that  the  tmstoes  of  the  village  should  have  the  same  powers,  and 
be  charged  with  the  same  duties  over  the  roads  in  the  said  village  as  comr 
missioners  of  highways  in  towns  have  or  possess;  Bdd  that  the  trustees 
fvere4Bd€«wadeBt  ottcen,  so  te  as  their  duties  oe  comiaisaietfDrs  of  faigb- 
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ways  were  concerned,  governed  by  the  seyentl  acts  of  the  legisktute  ooii- 
ceming  highways ;  and  that  the  corporation  was  not  liable  for  their  omiarioa 
to  perform  a  duty  imposed  upon  them  by  statate,  as  commiBsioners  of  high- 
ways. 

Accordingly  heid  tnat  the  cotporation  was  not  liable  for  an  injury  sustained 
by  a  person  in  consequence  of  his  fklliagi  in  the  night  time,  into  an  opea 
ditch  or  trench  constructed  in  one  of  the  streets  of  the  TiUage,  and  allowed 
to  remain  open,  without  any  protection,  or  guard. 

A  Tillage  corporation  is  not  liable  for  a  nonfeasance,  or  a  misfeasance,  ooow 
mitted  by  independent  corporate  officers.  It  is  liable  it  seems  for  injuriet 
arising  from  an  omission  to  repair  streets,  when  the  duty  is  due  from  it,  and 
absolutely  imposed  upon  it,  asa  corporation ;  bat  it  is  not  liabld  for  amis' 
sions  of  a  duty  specifically  conferred  ,l>y  statute,  upon  itoofficers.,. 

This  was  an  actioB  brought  against  the  village  of  Plattsbnrgfa 
for  the  recovery  of  damages  arising  from  an  injury  to  the  plain- 
tiff's leg,  occasioned  by  his  falling,  in  the  night  time,  into  an 
open  ditch  or  trench  constructed  in  one  of  the  streets  of  that 
village.  The  complaint  alleged  that  on  the  26th  day  of  Apnl, 
1831,  a  certain  district  of  country  within  the  town  of  Platts- 
burgh,  in  the  county  of  Clinton,  and  particularly  described 
therein,  was  by  an  act  of  the  legislature  declared  to  be  known 
and  distinguished  as'  the  village  of  Plattsburgh.  The  inhabit- 
ants of  said  village,  were  therein  and  thereby  constituted  a  cor^ 
poration  by  the  name  of  the  trustees  of  the  village  of  Plattsborgh,^ 
with  power  and  liability  to  sue  and  be  sued,  &e.  That  by  the 
same  act,  the  said  village  of  Plattsburgh  was  constituted  a  sep- 
arate road  district,  and  exempt  from  the  superintendence  of  the 
commissioners  of  highways  of  the  town  of  Plattsburgh.  The 
trustees  of  the  village  were  made  commissioners  of  highways 
for  said  village,  and  invested  with  the  same  powers  9Xid  charged 
with  the  same  duties  over  the  roads  in  the  village  as  comnas- 
sioners  of  highways  have  over  the  town.  That  by  a  further  act 
of  the  legislature,  passed  April  12, 1848,  the  said  trustees  were 
invested  with  authority  to  lay  out,  alter,  make  and  open  streets, 
roads  and  alleys  in  the  village,  and  to  cause  them  to  be  opened 
or  discontinued,  when  and  as  often  as  they  should  judge  die 
public  good  required,  and  that  all  streets,  roads  and  alleys  which 
had  been  worked  in  the  village,  should  be  deemed  public  high- 
ways.   That  they  were  empowered  by  the  same  act  to  make  by-^ 
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kws,  poHce  regalations  and  ordinances  for  the  clearing  off  and 
cleaning  the  streets  and  squares  of  said  village ;  and  that  they 
did  on  the  17th  January,  1849,  make  and  pnblish  a  by-law  or 
ordinance,  whereby  it  was  declared  that  it  should  not  be  lawfnl 
for  any  person  to  incumber,  or  in  any  manner  obstrnct  the  streets, 
alleys,  lanes  or  side^walks  of  the  village,  under  a  certain  penalty 
therein  expressed,  which  by-law  had  hitherto  remained  and  still 
was  in  force.  That  within  the  limits  of  the  village  there  was 
a  certain  street  known  and  designated  as  Church  aUey,  which, 
for  more  than  50  years  had  been  and  was  a  common  public  high- 
way, and  previous  ta  the  1st  of  April,  1848,  had  been  worked 
by  the  sud  trustees  in  their  capacity  of  commissioners  of  high- 
ways, and  at  that  time  had  been  used  as  a  public  highway.  That 
on  the  l9th  of  October,  1849,  there  was  a  certun  open  trench 
or  ditch  in  the  said  Church  aUey,  extending  from  the  north 
bounds  thereof,  nearly  across  the  same*  That  the  said  trustees, 
well  knowing  the  same,  and  their  duty,  maliciously,  wrongfully, 
and  contrary  to  their  duty,  permitted  the  said  open  ditch  or 
trench  to  be  and  remain  l^erein,  and  during  the  night  time  of 
that  day,  without  fixing,  replacing  or  causing  to  be  placed  any 
light,  signal,  guard  or  fenders  at  or  near  the  ditch,  and  gave  no 
directions  to  repair  it,  but  left  it  in  an  insecure  and  dangerous 
condition ;  and  in  consequence  of  the  malicious  conduct  and  neg- 
ligence of  the  said  trustees,  the  plaintiff,  who  was  then  and  there 
lawfully  passing  along  said  alley,  necessarily  and  unavoidably, 
and  without  fault  on  his  part,  slipped  and  fell  into  the  said  ditch, 
and  fractured  his  leg,  and  was  rendered  lame,  sick  and  unable 
to  attend  to  his  business.  That  on  the  19th  of  October,  1849, 
the  said  trustees  had  in  their  possession  and  under  their  control, 
or  at  their  command,  ample  means  and  funds  to  repair  the  said 
ditch  and  render  it  safe. 

The  defendants,  in  their  answer,  admitted  the  act  of  incorpo- 
ration, but  denied  that  they  had  claimed  and  exercised  the 
powers  conferred  by  it.  They  admitted  that  the  village  was 
made  into  a  separate  road  district,  but  denied  the  statements 
and  allegations  in  the  complaint,  relative  to  the  making  and  pub- 
lish^ of  the  by-law.    They  admitted  .there  was  such  a  street 
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A8  Ghnrofa^Blley,  bat  dbnied  that  it  had  ever^bem  wbito<i^  n 
idkgQcL  They  xlemed  th»t  on  the  19th  of  October,  1849,  tixere 
was*  sueh  a  ditch  in  it  as  was  eoiapkined  of,  or  that  theymali* 
cioQBly  or  wrougfnU j  permitted  it  to  be  opdn,  and  had  no  kiiowU 
edge  that  the  pltdntiff  was  ii\}iBred)  as  alleged^  They  alleged 
'ChItrdl^8treet  to  be  a  privatd  alley,  and  that  it  had  nerer  been 
worked  by  them  as  commiBsio&ers  of  highways.  That  Abram 
and  G^rge  Weble,  who  occupied  a  piece  of  land  adjoining 
Church  alley,  in  the  month  of  October,  1849,  dug  a  ditch 
therein,  commenoing  at  the  north  bounds,  for  the  purpose  of 
bying  down  a  drain  therein.  That  such  ditch  was  dug  without 
dieir  knowledge  or  omsent,  and  they  did  not  know  it  had  been 
dug  till  after  the  accident ;  and  that  if  the  plaintSF  ever  fell,  it 
was  within  twelve  hours  after  the  ditch  was  opened,  and  before 
it  came  to  their  knowledge.  That  proper  safeguards  were 
erected  and  the  ditch  (Qled  up  as  soon  as  practicable.  That  if 
the  plaintiff  did  slip  and  Ml  into  the  ditch,  it  was  by  reason  of 
his  own  ne^genee  and  carelessnras..  The  plaint^  replied, 
taking  issue  on  the  seyeral  allegations?  in  the  answer,  and  the 
cause  was  tried  at  the  Clinton  circuit  in  July,  1851. 

On  the  trial  it  was  proved  on  the  part  of  the  pkintifl^  1.  That 
by  an  act  passed  April  26,  1881,  the  inhabitants  of  the  village 
of  Plattsburgh  were  created  a  mumcipal  oorpoialion,  by  the 
name  of  The  Trustees  of  the  village  of  Plattsburgh.  That  it 
embraced^within  its  limits.  Church  alley.  2.  That  previous  to, 
and  at  the  time  of  the  ii\]ury  complained  of.  Church  alley  waSi 
and  for  many  years  had  been,  used  and  worked  as  a  public  street, 
within  the  bounds  of  the  corporation,  and  was  embraced  in  one 
of  the  road  districts  of  the  village,  over  which  the  trustees  had 
for  a  long  time  appointed  an  overseer.  That  previous  to  the 
time  of  the  alleged  injury,  the  overseer  of  that  district  had  re* 
signed^  and  another  had  been  appointed.  That  at  the  time  of 
the  reragnaticm  there  was  no  commutation  money  or  pecuniary 
means  on  hand,  or  under  the  control  of  the  trtoMes  or  over^ 
seers,  but  that  800'  day&r  of  highway  hbor  out  of  1000  days 
assessed  in  the  village,  for  the  year  1849,  remained  uncollected. 
This  evidence  was  objected  to  by  the  defendants'  eounseli  on' 
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ihe  gnmnd  tbatliighmy  labor  is  not  means,  within  any  duties 
set  up  in  the  pleadings.  The  eonrt  received  the  evidenee,  and 
the  defendants  excepted.  8.  That  in  the  month  of  December, 
1849,  a  ditch  <»r  trench,  said  to  be  for  the  purpose  of  building  a 
drain  about  8  feet  wide  and  from  8  to  6  feet  in  depth,  was  dug 
by  an  adjoining  proprietor,  from  the  north  side  of  Church  aUey, 
extending  southerly  across  the  side-walk,  and  the  travelled  part 
of  said  street  or  alley  to  the  center,  which  was  left  open 
one  or  two  nights.  4.  That  on  the  19th  October,  1849,  the 
plaintiff,  in  passing  along  the  center  of  the  alley,  without  fault 
on  his  part,  fell  into  the  ditch,  and  broke  one  of  the  bones  of 
his  right  leg,  whereby  he  had  ever  since  been  lame,  and  seri- 
ously  damnified  in  Ids  business.  5.  That  one  of  the  trustees 
knew  of  the  existence  of  the  ditch,  and  gave  precautionary 
directions  concerning  it,  calculated,  as  he  stated  he  supposed, 
to  prevent  it  being  dangerous.  6.  That  evidence  was  produced 
by  the  plaintiff  to  show  that  the  acting  trustees  or  overseers  of 
the  village,  or  all  of  the  officers,  were  guilty  of  negligence  in  per- 
mitting the  ditch  to  remain  open,  without  sufficient  guards,  in 
consequence  of  which  the  plaintiff  was  injured.  7.  The  origi- 
jial  act  of  inoorporation,  together  with  the  amendatory  acts, 
passed  respectively  26th  April,  1888,  18th  March,  1844j  and 
12th  April,  1848,  were  introduced  in  evidence  by  the  plaintiff. 
8.  The  plaintiff  also  gave  in  evidence  an  ordinance  of  the  cor* 
poration,  known  as  No.  4  of  the  police  regulation's  -on  the  part 
of  the  corporation. 

The  evidence  being  closed,  the  counsel  for  the  defendanta 
moved  for  a  nonsuit,  on  these  grounds :  1,  That  admitting  the 
existence  of  a  ditch  in  the  public  street  of  the  village,  and  that 
the  plaintiff  fell  therein  and  broke  his  limb,  for. the  rea^son  that 
the  ditch  was  not  filled  up  in  time  or  properly  guarded,  yet  the 
plaintiff  had  totally  failed  to  show  any  obligatory  duty  nfon 
the  inhabitants  of  the  village  as  a  corporation,  to  fill  up  the 
same,  or  erect  a  guard,  or  abate  the  nuisance.  2.  That  such 
duty,  if  any  existed,  was  charged  upon  the  trustees  of  the 
eqrporation,  who  for  ^at  purpose  were  independent  officers^  for 
whose  conduct  the  defendants  were  not  responsible.    8.  That 
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the  defendants  were  not  liable  for  damages  resulting  from  aa 
injury  occasioned  by  obstructions  to  or  non-repair  of  the  streets 
of  the  village.  The  court  granted  the  motion,  and  nonsuited 
the  plaintiff ;  and  in  delivering  his  opinion  the  judge  ruled  and 
decided,  1.  That  Church  alley  was  a  public  road,  street  and 
highway  within  said  corporation.  2.  That  as  it  would  have 
cost  but  a  few  shillings,  the  highway  labor  assessed  and  not 
worked  constituted  sufficient  means  to  have  removed  the  ob- 
structions and  abated  the  nuisance.  8.  That  the  trustees  had 
knowledge  of  the  existence  of  the  nuisance,  and  that  if  the  de- 
fendants were  by  law  bound  to  repair,  negligence  must  be  pre- 
sumed, for  the  purpose  of  deciding  the  motion.  4.  That  the 
trustees,  under  the  14th  section  of  the  original  act  of  incorpo- 
ration, were  merely  commissioners  of  highways,  and  that  the 
overseers  by  them  appointed,  thereunder,  were  merely  over- 
seers, and  that  the  defendants  were  not  liable  for  their  acts,  or 
any  of  them,  as  such  commissioners  or  overseers.  5.  That  the 
obstruction  complained  of  w«s  a  nuisance,  within  the  meaning 
of  §  5  of  the  original  act  of  incorporation ;  that  the  trustees 
had  the  power,  under  said  section,  to  abate  such  nuisance,  and 
should  have  done  so.  6.  That  the  trustees  were  independent  offi- 
cers, charged  with  a  specific  duty  in  regard  to  streets,  roads 
and  highways,  and  that  the  discharge  of  such  duty  was  for  the 
benefit  of  the  public  at  large,  and  not  exclusively  for  the  benefit 
and  advantage  of  the  corporation,  so  as  to  render  the  defend- 
ants liable  in  this  action. 

The  counsel  for  the  plaintiff  excepted  to  the  rulings  under 
the  4th  and  6th  propositions,  and  a  motion  was  now  made  to 
set  aside  the  nonsuit,  and  for  a  new  trial. 

W.  A.  Beach^  for  the  plaintiff. 

L.  Stetson^  for  the  defendants. 

Bf/  the  Court,  G.  L.  Allen,  J.  By  the  facts  detailed  in 
the  bill  of  exceptions  it  appears  that  the  defendants  are  a  mu- 
nicipal corporation,  created  by  the  act  of  April  26, 1831,  under 
the  name  of  "The  trustees  of  the  village  of  Plattsburgh." 
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That  the  village  was  erected  into  a  separate  road  district,  ex- 
empt from  the  supermtendence  of  the  commissioners  of  highways 
of  the  town  of  Flattsburgh,  and  the  trustees  of  the  village  wera 
created  commissioners  of  highways,  and  were  clothed  with  the 
same  powers,  and  charged  with  the  same  duties,  over  the  roads 
of  the  village,  as  commissioners  of  highway  in  towns  have  or 
possess.  That  they  were  authorized  to  and  did  divide  the  village 
into  separate  road  districts,  and  appointed  an  overseer  over  each. 
That  the  ditch  was  dug  in  October,  1849,  into  which  the  plain* 
tiff  fell,  without  fault  on  his  part,  and  received  the  injury  com- 
plained  of.  That  one  of  the  trustees  knew  of  the  existence  of 
the  drain,  and  evidence  was  given  of  negligence  in  not  abating 
the  nuisance.  The  bill  also  states  that  the  trustees  and  ovor- 
seers  had  abundant  means  to  remove  the  obstruction.  The  main 
question,  therefore,  arising  in  this  case,  is  whether  the  village 
corporation  is  liable  for  the  acts  of  the  trustees,  or  of  the  over- 
seers, or  rather,  for  the  negligent  acts  of  third  persons. 

The  question  is  an  important  one,  and  does  not  seem  to  have 
been  fully  decided  in  any  of  the  numerous  cases  which  have 
been  considered  as  having  a  bearing  upon  it.  Those  cases, 
however,  appear  to  have  established  one  principle,  and  that  is, 
that  in  order  to  charge  a  corporation  in  an  action  for  negli- 
gence, in  the  performance  of  a  public^ work,  the  law  must  have 
imposed  a  duty  upon  it,  so  as  to  make  that  neglect  culpable. 
So  it  may  be  said  a  village  corporation  is  not  liable  to  an  action 
for  the  non-repair  of  streets,  unless  an  absolute  duty  to  repair 
is  due  from  it  by  the  terms  or  conditions  of  its  charter,  or  is 
presumable  from  prescription.  This  duly  must  be  averred  in 
the  complaint,  and  proved  upon  the  trial.  Thus  the  complaint 
in  this  case,  after  a  general  averment  of  power  and  jurisdiction 
of  the  trustees  over  the  streets,  roads  and  alleys  of  the  village 
of  Plattsburgh,  and  particularly  over  Church  alley,  alleges  that 
on  the  19th  of  October,  1849,  there  was  a  certain  ditch  or  trench 
dug  in  the  street  called  Church  alley,  &c.  "  Yet  the  said  trus- 
tees of  the  said  village  of  Plattsburgh,  well  knowing  the  prem- 
ises and  their  dutt/,  wrongfully,  maliciously,  neglectfully,  un- 
justly, and  contrary  tv  their  duty  in  that  behalf,  permitted  the 
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said  open  trench  or  ditch  to  be  and  continue  therein  and  during 
the  night  time  of  that  day,  without  fixing  or  placing  or  causing 
to  be  placed  or  fixed,  any  light  or  signal  or  guard,  &c.  around 
said  trench,  &c. ;  and  in  consequence  of  which  said  negligevicej 
and  improper  and  malicious  conduct  of  the  said  trustees,"  the 
disaster  happened.  There  can  be  no  doubt,  I  think,  that  this 
principle  is  well  and  abundantly  established.  [Mayor  of  Linn 
V.  Turner^  Cowper,  86.  Henly  v.  Mayor  of  Lime,  5  Bing. 
91 ;  S.  C,  1  Bing.  K  C.  222,  in  error.  Mayor  of  New- 
York  V.  Furze,  3  Hill,  612.  Mayor  of  Albany  v.  Cunliff, 
2  ComsL  165.)  This  point  being  established — and  I  did  not 
understand  th^t  it  was  seriously  disputed,  on  the  argument — tho 
next  question  is  whether  such  a  duty  is  imposed  upon  the  inhab- 
itants of  the  village  of  Plattsburgh  as  a  municipal  corporation, 
so  as  to  render  them  liable  in  this  action.  The  1st  section  of 
the  act  designates  and  bounds  the  village ;  the  2d  declares  it  to 
be  a  corporation  by  the  name  of  the  trustees  of  the  village  of 
Plattsburgh ;  the  Sd  section  prescribes  the  mode-  of  electing 
village  officers.  The  inhabitants,  at  their  annual  meeting,  are 
empowered  to  elect  by  ballot,  five  trustees,  three  assessors,  a 
clerk,  treasurer  and  collector.  The  said  inhabitants,  at  the  same 
meeting,  may  vote  to  raise  by  tax  $500  in  any  one  year,  speci- 
fying the  purposes  for  which  such  tax  is  intended,  and  to  which 
it  shall  be  applied;  and  ma!y  determine  the  compensation  to 
be  allowed  to  any  officer  of  the  village.  The  5th  section  enacts 
that  "the  said  trustees  may  make,  enact  and  publish,  and  re- 
peal and  amend  by-laws,  police  regulations  and  ordinances  for 
clearing  off  and  cleaning  the  streets,  alleys,  highways  and  pub- 
lic squares,"  "  to  prevent,  abate  or  remove  nuisances,"  and  to 
enforce  obedience  to  all  such  by-laws,  police  regulations  and 
ordinances  by  a  penalty  not  exceeding  $15,  to  be  sued  for  in  the 
corporate  name,  and  when  recovered  to  be  paid  to  the  treasurer, 
for  the  use  of  the  village. 

The  16th  section  declares  that  the  said  village  of  Plattsburgh 
shall  be  a  road  district  and  shall  be  exempt  from  the  superin- 
tendence of  the  commissioners  of  highways  of  the  town  of  Platts- 
burgh, and  that  the  trustees  of  said  village  shall  be  eommifl- 
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sioners  of  highways,  and  shall  have  the  same  powers  and  shall 
be  charged  wiih  the  same  duties^  over  the  roads  in  said  village, 
as  commissioners  in  towns  have  or  possess. 

It  has  been  repeatedly  decided,  both  in  England  and  in  this 
country,  that  corporations  possess  no  powers  except  those  which 
are  specifically  granted  by  their  charter.    No  power  can  be 

.  taken  by  implication ;  it  must  be  conferred  by  statute.  The 
power  conferred  by  the  6th  section,  can  only  be  enforced  in  the 
manner  pointed  out  by  the  act     They  are  merely  of  a  legisla- 

.  tive  character  \  to  make,  enact,  publish  and  amend  by-laws  for 
clearing  off  and  cleaning  the  streets,  alleys  and  highways,  and 
to  prevent^  abate,  or  remove  nuisances.  "  It  is,"  say  the  court  in 
Boom  V.  The  City  of  UtkOj  (2  Barb.  S.  C.  Rep.  104, 109,) 
^^  a  mere  grant  of  authority  to  adopt  general  rules  and  regula- 
lations  respecting  the  removal  of  nuisances."  And  see  Cam- 
den and  Amboy  R.  R.  and  Transportation  Co.  v.  Remer^  (4 
Barb.  127  ;)  HalsteadY.  Mayor  of  New-  York,  (3  Comst.  430 ;) 

MartY.  Mayor  ^c  of  Albany,  (9  Wend.  5T1,  688;)  Hodges 

.  V.  City  of  Buffalo,  (2  Denio,  110 ;)  Dunham  v.  Trustees  of 
Rochester^  (6  Cowen,  462.)  By  these  cases  it  is  established 
that  a  corporation,  when  it  proceeds  to  do  an  act,  must  show  its 
power,  and  bring  itself  within  it,  by  proof.  The  16th  section 
of  the  act  declares  the  village  to  be  a  separate  road  district  of 
the  town  of  Plattsburgh,  and  transfers  the  duties  of  executing 
the  highway  laws  from  the  town  to  the  village  officers.  "  They 
shall  have  the  same  powers,  and  be  charged  with  the  same  du- 
ties over  the  roads  in  the  said  village,  as  commissioners  of  high- 
ways in  towns  have  or  possess."  They  are  therefore  independent 
officers,  so  far  as  their  duties  as  commissioners  of  highways  are 
concerned,  governed  and  controlled  and  directed  by  the  several 
acts  of  the  legislature  regulating  highways.  They  are,  to  be 
sure,  for  certain  purposes  officers  of  the  corporation,  and  when 
acting  for  the  benefit  of  the  corporation,  it  may  be  liable  for 
their  acts ;  but  not  when  they  are  acting  as  independent  officers, 
whose  duties -are  specifically  prescribed  by  law.  In  the  case  of 
The  Mayor  ^c.  of  New-  York  v.  Bailey,  (2  Denio.  433,)  it  was 
held  that  an  action  on  tho  case  for  malfeasance  will  lie  against 
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a  <;orporation  ;  and  that  a  municipal  corporation  vas  responftiUcr 
for  the  negligence  or  nnskillfalness  of  its  agents  and  servants 
when  employed  in  the  construction  of  a  work  for  the  benefit  of 
the  city  or  tomn,  subject  to  the  gorernment  of  such  corporation. 
In  that  case  a  recovery  was  had  against  the  corporation  of  the 
city  of  New- York  for  injuries  occasioned  to  third  persons,  by 
the  negligent  and  unskillful  construction  of  a  dam  on  the  Groton 
river  ;  it  appearing  that  the  title  to  the  land-  upon  which  the 
same  was  erected^  was  vested  in  the  corporation^  The  recovery 
was  based  upon  the  express  ground  that  the  dam  was  the  prop- 
erty of  the  corporation,  and  that  such  corporation  was  legally 
bound  to  see  that  its  corporate  power  was  not  used  by  any  one, 
so  as  to  become  no:dou8  to  the  occupiers  of  property  on  the  river 
below.  And  the  court  remarked  that  although  the  corporation 
did  not  appoint  the  water  commissioners  who  constructed  the 
dam,  and  although  they  had  no  right  to  interfere  in  the  appoint- 
ment or  removal  of  iJie  engineers  and  others  who  were  employed 
in  the  constrtM5tion  of  the  work,  nor  even  to  withhold  the  pay- 
ment of  their  wages,  yet  the  ca«e  was  likened  to  a  man  who  has 
work  going  on  upon  his  own  premises  and  for  his  own  benefit, 
and  who  must  be  civilly  answerable  for  those  whom  he  employs ; 
that  it  shall  be  intended  tliat  he  has  -control  over  those  who 
work  upon  his  premises,  and  he  shall  not  be  allowed  to  dis- 
charge himself  from  that  intendment  of  law,  by  any  act  or 
contract  of  his  own.  The  court  remark  "That  a  municipal  cor- 
|K>ration,  though  not  litible  for  act9  requiring  the  exercise  of  dis- 
cretion, when  those  acts  are  for  the  behefit  of  th«  public  ;  or  fm* 
the  acts  of  independent  officers  whom  it  is  obliged  to  appoint, 
and  whose  duties  are  spedficatty  prescribed  by  law,  yet  it  is 
liable  for  the  acts  of  the  agents  it  voluntarily  employs,  to  dt> 
business  for  its  own  private  benefit,  the  same  as  any  other  cor- 
poration or  individual."    (See  caBes  there  cited.) 

Now  under  whose  control,  and  under  wbat  power,  do  the  trus- 
tees act,  when  in  the  performance  of  their  duty  as  commissioners 
of  highways  ?  Cleariy  by  the  act  of  incorporation,  under  the 
veveral  acts  regulating  highways.  They  are  to  "  have  tbe  same 
'powers  and  be  charged  with  the  sahie  duties  over  the  roadB,'i)> 
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tie  said  village,'  as  cammissioners  of  highways  in  towns  have  or 


By  the  aoC  in  relation  to  highways  the  powers  and  duties  of 
commissioners  are  •  extensive.  It  is  their  duty  to  take  upon 
themdelvcis  the  dare  and  superintendence  of  the  highways  and 
bridges  ;  to  give  directi<»is  for  repairing ;  to  regulate  roads  al-* 
ready  laid  out ;  to  cause  highways  and  bridges  which  are  or  may 
b©  ereefted  over  streams  intersecting  liighways,  to  be  kept  in  re- 
pair ;  Mid  to  <lo  and  perform  various  other  duties  required  by 
the  act.  The  trustees,  as  such  commissioners,  are  an  indepen- 
dent set  of  officers,  having  certain  powers  and  charged  with  cer^ 
tain  duties  altogether  without  and  beyond  the  control  of  the 
village  •corporation,  in  relation  to  the  roads  therein,  and  subject 
to  perimm  fines  and  penalties  for  the  nonperformance  of  their 
d«!ty.  Among  other  things  they  are  required  to  prosecute  any 
overseer  against  whoito  complaint  shall  be  made,  for  neglect  of 
his  duty,  in  the  manner  directed  by  that  act  It  has  been  de- 
cided by  this  court  that  authority  so  important,  when  4xmferred 
upon  village  trustees,  is  not  to  be  crippled  by  a  narrow  construc- 
tion of  the  statute.  And  it  was  accordingly  held,  in  Graves  v^ 
Otis^  (2  HUlj  466,)  that  where  the  charter  of  a  village  declared 
it  to  be  p.  read  dieidict,  and  that  the  trustees  should  be  copimis- 
sioners  of  highways  with  the  same  powers,  and  charged  with 
the  same  duties,  over  the  roads  in  the  village,  as  are  possessed 
by  commissioners  of  highways  of  towns,  the  defendants  might 
justify  the  cutting  derwn  Of  a  side  walk  in  front  of  the  plaintiff's 
stove,  in  their 'oapaoity  of  commissioners  of  highways )  notwith- 
standing 'the  defense  failed,  under  an  ordinance  of  the  village, 
and  their  whole  :actB  under  the  ordinance  were  declared  void.  It 
was  held  in  that 'Case  ^faat  the  side  walks  of  the  village  were  no 
less  under  the  superintendence  of  the  trustees,  ticting  as  com- 
missioners, than  1^at  part  of  the  street  used  for  traveling  pur- 
pose generally,  «&d  that  the  trustees  might  work  and  improve 
every  part  of  the  temtory  included  within  the  street,  being  re- 
sponsible only  for  wanton  or  Toalicious  conduct,  by  which  others 
were  injured.  Here  then  they  were  recognized  as  independent 
officers,  and  their  defense  sustained  wholly  on  the  ground. that 


438  OASES  IN  THE  SUPREME  COURT. 

Hickok  V.  The  Trustees  of  Plattsborgh. 

they  were  such,  and  acted  under  an  authority  not  contained  in 
the  village  charter.  It  was  not  pretended  in  that  case  that  the 
village  was  liable  for  the  acts  of  the  trustees.  The  action  was 
sought  to  be  maintained  against  them  alone. 

I  apprehend  it  cannot  be  successfully  argued  that  the  village 
of  Plattsburgh  is  liable  for  the  acts  or  negligence  of  persons  act- 
ing in  an  official  capacity,  under  a  separate  and  independent 
statute  over  which  they  have  no  control  or  direction.  Suppose 
in  this  case  the  trustees,  as  commissioners  of  highways,  had  di- 
rected the  ditch  in  Church  alley  to  be  opened  for  certain  pur- 
poses ;  or  if  the  hole  having  been  occasioned  by  flood  or  other 
accident,  they  had  neglected  to  fill  or  cause  it  to  be  filled  up  for 
two  days,  during  which  the  accident  complained  of  had  hap- 
pened. Gould  it  be  contended  that  the  village  was  liable 
for  the  damages  1  I  apprehend  not ;  and  yet,  if  the  plaintiff's 
argument  is  to  prevail  such  liability  would  exist.  .Such  is  not 
the  decision,  as  I  understand  it,  in  The  Mayor  of  New- York 
V.  Bailey^  and  the  other  cases  upon  this  point. 

This  view,  that  as  commissioners  of  highways  they  are  inde- 
pendent, is  strengthened  by  a  review  of  the  case  of  MUchdl  v. 
Halsey,  (15  Wend.  241.)  That  was  a  case  for  encroachment 
on  highways  within  the  village  of  Sag  Harbor.  The  jury  who 
found  the  encroachment,  had  been  summoned  at  the  instance  of 
the  trustees  of  that  village,  and  one  ground  taken  on  certiorari 
was  that  the  trustees  were  not  authorized  by  law  to  institute 
the  proceedings.  By  an  act  of  the  legislature,  passed  in  1819, 
certain  powers  were  vested  in  the  freeholders  and  inhabitants 
of  the  "  port  of  Sag  Harbor."  They  were  authorized  to  elect 
trustees.  By  the  18th  section  of  the  act  the  village  was  made 
a  separate  road  district,  and  the  trustees  made  commissioners 
of  highways,  as  ip  the  charter  of  the  village  of  Plattsburgh. 
The  highway  act  in  force  at  the  time  of  the  passage  of  the  law 
was  the  act  of  1818.  The  act  of  1880  revised  the  act  of  1818, 
and  repealed  it ;  declaring  "  that  all  acts  in  force  in  relation  to 
highways  "  (on  Long  Island)  should  be  repealed.  It  was  argued 
that  this  repeal  abrogated  the  act  of  1819,  conferring  the  pow- 
ers of  commissioners  on  the  trustees  of  Sag  Harbor*    But  the 
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court  decided  otherwise ;  remarking  that  the  section  in  force 
when  the  act  incorporating  the  village  passed,  was  still  in  force, 
and  that  the  act  of  1830  was  intended  simply  to  abolish  the  old 
general  system,  of  which  the  one  then  about  to  become  a  law 
was  a  substitute.  This  case  not  only  establishes  the  position 
that  when  acting  as  commissioners  these  ofBcers  are  indepen- 
dent, but  also  shows  that  any  change  in  the  highway  laws  re- 
lating to  towns,  produces  a  like  change  in  the  powers  and  duties 
of  the  village  officers  when  acting  in  relation  to  highways. 
{And  see  Otis  v.  Graves,  before  cited,  and  Ontario  Bank  v. 
Bunnell,  10  Wend.  186.) 

We  are  thus  brought  to  the  position  which  must  be  assumed 
in  order  to  sustain  this  action ; — that  a  municipal  corporation  is 
liable  not  only  for  the  negligence  of  certain  of  its  officers  when 
not  acting  within  the  scope  of  their  authority  as  such  officers, 
but  also  for  acts  of  nonfeasance  or  malfeasance  under  a  statute 
entirely  independent,  conferring  entirely  separate  and  indepen- 
dent powers,  and  creating  separate  liabilities  for  neglect  of  duty. 
This  position  cannot  be  maintained.  A  village  corporation  is 
indeed  a  body  politic,  and  liable,  undoubtedly,  to  an  action  when 
incurring  a  debt  through  its  corporate  officers  acting  within  the 
line  of  their  duty,  but  not  for  a  nonfeasance  or  a  misfeasance 
committed  by  independent  corporate  officers.  They  might  be 
liable,  and  probably  would  be,  within  the  case  of  Mat/or  of 
Linn  v.  Turner,  {Cowp,  86,)  for  injuries  arising  from  omission 
to  repair  streets,  when  the  duty  was  due  from  and  absolutely 
imposed  upon  them  as  a  corporation.  But  I  can  find  no  case 
where  they  have  been  held  liable  for  omissions  of  a  duty  spe- 
cifically conferred  by  statute  upon  their  officers.  "  The  rela- 
tion," (say  the  court  in  Martin  v.  Mayor  of  Brooklyn,  1  HiU, 
545,  551,)  *'  does  not  exist  between  the  corporation  and  officers ; 
certainly  not  so  nearly  as  that  between  a  postmaster  general 
and  his  deputy,  and  yet  the  former  is  held  not  liable  for  the 
nonfeasance  of  tKe  latter,  though  he  hold  by  the  appointment 
of  the  former."  "  Iii  regard  to  highways  or  streets  in  the  vil-' 
lage,  the  trustees  are  to  obey  the  statute  like  town  commission- 
ers."   {And  see  Story  on  Agency,  819,  320,  321,  and  notes; 
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Clark  V.  Mat/or,  t^c.  of  Washington,  12  Wheat.  40.)  Thd 
duty  of  repairing  the  streets  does  not  devolve  wholly  apon  the 
corporation  of  the  village.  It  is  common  with  the  inhabitants 
of  the  town,  and  has  no  separate  existence.  For  aJl  highway 
purposes  the  village  remains  a  portion  of  the  town,  and  must 
pay  its  share  in  common  with  the  rest  of  the  town,  of  all  moneys 
raised  for  roads,  as  weU  for  those  that  lie  without  aa  those  that 
are  within  the  corporate  limits.  An  indictment  moAt  be  against 
the  whole  town  though  part  of  the  road  complained  of  was  with- 
out  or  within  ita  limits.  (5  Term  Rep.  498.  8  Barb.  645.) 
It  would  seem  to  follow  from  this  that  if  a  village  corporation  can 
be  made  liable  in  an  action  like  the  present,  then^  townSi  for  the 
same  reason,  could  be  made  liable  in  their  corpk)rate  capacity. 
Towns  can  sue  and  be  sued,  and  the  liability  for  not  repairing 
would  be  as  conclusive  upon  the  one  as  the  other.  In  the  case 
of  towns,  however,  the  question  has  been  fully  settled,  in  the 
case  of  Morey  v.  The  "^town  of  Newfane^  (8  Barb.  645,)  where 
it  was  held  that  no  action  lies  against  a  town  for  an  injury  to  a 
person's  horses  occasioned  by  the  suffering  of  -a  public  highway 
or  road  to  become  out  of  repair,  and  in  a  ruinous  and  unsafe 
condition,  and  that  the  remedy  against  the  town  would  be  by 
presentment  nUtrely.  It  waa  insisted  in  that  case  that  the  com- 
mon law  duty  of  keeping  roads  in  repair  as  it  devolves  upon 
the  parishes  in  England,  was  in  this  state  transferred  to  and 
imposed  upon  the  towns.  But  the  court  remarked  that  it  waa  diffi* 
cult  to  see  how  this  common  law  obligation,  founded  on  prescrip- 
tion or  immemorial  usage,  could  be  made  to' attach  to  bodies  of 
modern  statutory  creation  unknown  tq  the  common  law.  That 
the  corporate  powers  ci  towns  were  clearly  and  fully  defined, 
and  that  the  law  would  not  impose  a  duty  where  the  means  of 
performing  it  did  not  exist ;  and  the  question  was  asked,  with 
much  force,  "  what  control  have  towns,  as  such,  over  the  repair 
of  roads  ?  They  choose  the  commissioners  of  highways,  but 
then  their  power  ceases.  The  statute  gives  to  the  commiasion- 
ers  themselves,  in  express  terms,  the  care  and  superintendence 
of  the  highways  and  bridges  of  the  town,  and  conferaupon  them 
all  the  powers  requisite  to  the  execution  of  their  trust    Tfaey> 
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are  in  no  way  responsible  to  the  town,  but  are  themselves  a  spe- 
cies of  quasi  corporation,  with  power  to  sue  and  be  sued,  having 
legal  succession,  and  deriving  all  their  authority,  not  through 
th^  towns,  but  directly  from  the  statute.  The  towns  have  no 
power  to  give  the  slightest  direction  or  instruction  to  these  offi- 
cers, as  to  the  performance  of  their  duties."  The  learned  judge 
then  proceeds  to  show  that  the  commissioners  themselves  are 
only  responsible  conditionally,  that  is,  when  they  are  provided 
with  funds ;  citing  2  HUl,  619,  7  Wetid.  474,  and  6  Hill,  463, 
apd  saying  that  towns  cannot  be  held  absolutely  liable.  In 
Bartlett  v.  Crozier,  (17  John.  489)  Ch.  J.  Kent  doubted 
whether  an  action  would  lie  at  all  against  commissioners,  and 
rather  came  to  the  conclusion  that  the  only  remedy  was  by 
indictment. 

In  other  states,  as  in  Massachusetts,  Vermont  and  New 
Hampshire,  the  action  has  been  maintained  because  it  was  ex- 
pressly given  by  statute.  (9  Mass.  Rep.  247.  20  Maine 
Rep.  246.  17  dmm  Rep.  175.  1  Vermont  Rep.  868.  2  N. 
Hamp.  Rep.  105.) 

It  is  argued  by  the  counsel  for  the  respondent  in  this  cause, 
that  if  the  trustees  are  to  be  considered  as  independent  officers 
the  whole  doctrine  of  respondeat  superior  is  annihilated,  in  its 
application  to  municipalities.  On  what  principle  is  that  axiom 
bottomed  ?  As  I  understand  it,  it  is  this :  that  he  who  expects 
to  derive  advantage  from  an  act  which  is  done  by  another  for 
him,  must  answer  for  any  injury  which  a  third  person  may  sus- 
tain from  it  (2  Bing.  859.)  It  will  not  do  to  apply  this 
maxim  to  the  case  of  all  public  officers  and  agents.  They  are 
not  to  be  held  responsible  for  the  nonfeasances  or  negligence  of 
their  subordinates  or  agents,  as  in  the  case  of  the  postmaster 
general  before  alluded  to.  It  is  against  public  policy  to  make 
public  officers  liable  for  the  acts  of  those  whom  they  ate  obliged 
to  employ ;  especially  where  they  have  no  control  over  these 
acts,  and  do  not  derive  exclusive  benefit  from  them.  If  the 
doctrine  were  applied  to  such  agencies  it  would  operate  as  a  se- 
rious discouragement  to  persons  who  perfcMrm  public  functions, 
many  of  which  are  rendered  gratuitously,  and  all  of  which  are 
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highly  im|Knrt«mt  to  the  public.  {Story  on  Affeney^  S19,  920, 
821.)  The  su&e  doctrine  id  applicable  in  the  case  of  manicipal 
corporations.  They  aare  liable  for  the  acts  of  their  agents  volvn- 
tarily  employed  to  do  business  for  theax  own  private  benefit,  the 
same  as  any  other  corporation  or  individual.  In  Bailey  r. 
Mayor,  ^e.  of  Neuh  York,  (8  HiU  681 ;  2  Denio,  688,)  it  irad 
held  that  a  monioipal  eorpcnration  in  its  private  charader  ns 
the  owner  of  lands  and  houses,  is  to  be  regarded  in  the  same 
light  as  an  individual,  and  dealt  with  accordingly.  In  that  case 
the  city  was  held  liable ;  the  court  however  conceding  the  point 
that  if  the  powers  exercised  had  been  Conferred  for  public  ptrr- 
poses,  and  not  for  the  private  benefit  and  emolument  of  the 
corporation,  it  would  not  have  been  Uable. 

It  is  further  contended  that  the  mayor  and  common  council 
of  the  city  are  elected  in  the  sanfe  manner  as ,  these  trustees, 
with  duties  as  specifically  prescribed;  and  that  the  city  has 
been  held  liable  waiiet  similar  circumstances,  and  that  no  dis- 
tinction exists  between  the  two  cases.  The  case  of  TTte  Mayor 
of  Albany  v.  Curdiff,  (2  Comet  165,)  does  not  sustain  the 
counsel  in  this  position.  The  principle  there  decided  con- 
firms tiie  views  already  taken,  that  to  charge  a  corporation  for 
negligence  in  the  performance  of  a  public  wori,  the  law  must 
have  imposed  a  duty  or  conferred  an  autkcrity,  to  do  the  work. 
And  in  that  ease  the  juc^ment  obtaiiied  against  the  corporation 
was  reversed,  beeause  there  was  no  duty  or  obligation  to  repair, 
and  beeanse  the  corporation  had  no  right  to  make  the  repairs. 
8o  the  eme  of  TAe  Sochester  WkUe  Lead  Co.  v.  7%^  CUy 
of  Rochester  goesr  no  further  thain  has  already  been  conceded, 
Hiat  i£  a  municipal  eorporation,  acting  totikin  the  scope  of  Us 
p&werSi  directs  the  construction  of  a  work,  it  must  see  that  it 
is  done  in  a  safe  and  skillful  manner ;  and  even  then  it  is  there 
doubted  whether  an  action  could  be  nudntained,  unattended  by 
Hsy  eirounstanoes  of  neglest  or  mMice.  We  are  not  now  con- 
sidsrimg  the  pointhow  &r  the  trustees  w^uld  be  liable  as  com- 
BiissioMrs  of  higbways,  in  this  action.  In  Bartlett  v.  Crozkr 
it  was  deuMed  wheAer  they  would  be  liable  under  any  dt- 
It  bar  not  bcpsn  expressly  ad}udi€a;tcd^  but  tii0 
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current  of  authority  rather  aeeioB  to  favor  th^  idea,  that  when 
•l^ey  have  means  in  their  hands,  arising  from  penalties  and  for- 
firituree  or  otherwise,  they  will  be  liable  for  the  consequences 
arising  firom  a  neglect  to  repair,  ^e  eourt,  hers,  found  that 
ihej  had  the  means  in  their  hands,  and  ought  to  have  removed 
the  obstroction.  They  bad  l^e  means,  or  the  power  to  have 
them,  by  assessing  and  raising  a  sufficient  amount.  (4  HiU,  630.) 
But  H  they  are  liable  at  all  it  is  as  commissioners  of  highways, 
or  as  individuals.  The  case  of  Hustmi  v.  Mmfor  qf  New-  Yorkj 
in  manuscript,  oited  by  the  counsel  for  the  plaintifT,  was  put 
upon  the  ground  that  the  fee  in  the  streets  of  that  city,  when 
laid  out  by  commissioners  of  streets  and  roads,  is  vested  in  the 
corporation,  and  the  regulation  of  them  is  subject  to  their  en^ 
tire  control.  Not  so  with  the  roads  and  highways  on  the 
island.  The  corporation,  as  to  them,  was  conceded  to  have  been 
commissioners  of  highways,  and  that  as  to  them  they  acted  as 
such  commissioners,  and  the  city  would  not  be  liable  for  neglect 
of  duty  by  the  commissioners  as  such.  And  the  case  of  The 
Mayor  of  Albany  v.  Cunl\ffy  is  cited  with  approbation  by  the 
learned  judge  who  delivered  the  opinion  of  a  majority  of  the  court 
in  that  case,  and  he  remarks  that  the  court  has  decided,  in  the  case 
of  Griffin  v.  7%«  Mayor ,  ^c.  of  New-  York,  that  the  defendants 
were  not  liable  to  a  private  individual  for  injuries  sustained  in 
consequence  of  rubbish  being  thrown  out  in  the  street  by  third 
persons ;  it  not  appearing  that  the  corporation,  or  any  of  its 
officers,  were  notified  of  the  fact  and  required  to  have  the  rub- 
bish removed*  So  too  in  the  case  of  Holcomh  v.  Mayor  of  TVoy, 
Justice  Harris  placed  his  decision,  at  least  in  part,  upon  the 
ground  that  the  street  having  be^oi  opened,  the  fee  thereof  be- 
came vested  in  the  corporation,  and  that  the  city  authorities 
had  exclusive  jurisdiction  over  the  streets. 

On  the  whole,  I  am  led  to  the  conclusion  that  municipal  cor- 
porations have  been  held  and  are  liable  to  a  pri^eate  action  only 
in  eases  whfire  the  duty  to  perfofm  was  absolute,  and  due  from 
Ae  corporation ;  where  ample  naaas  are  placed  at  their  dift* 
posal ;  or  where  they  have  nndertahffl  the  p^onnMce  of  a  par- 
ticular work  and  have  been  held  responsible  for  its  complete  aad 
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perfect  execution ;  or  where  they  were  acting  for  the  purpose* 
of  private  advantage  or  emolument,  and  were  regarded  as  a  pri- 
vate company.  That  neither  of  these  positions  apply  to  the 
village  of  Plattsburgh.  The  duty  of  the  trustees,  as  commis- 
sioners, was  imposed  upon  them,  for  the  benefit  of  the  public  at 
large,  and  not  for  the  exclusive  benefit  of  the  village ;  and  the 
corporation  is  not  liable  for  an  omission  to  perform  such  duty  on 
their  part  as  independent  officers,  acting  under  and  subject  to  a 
law  over  which  the  corporation  has  no  control. 

I  think  therefore  that  the  judgment  of  the  circuit  court  should 
be  affirmed. 

Judgment  affirmed. 

[Schenectady  General  Term,  January  8,  1868*     WtUard,  Hand,  Ctu^ 
aad  C.  L.  AUenj  Justices.] 


Dte  and  wife,  appellants^  vs.  Eerr  and  others,  executors,  &C 
and  Sarah  Eerr,  respondents. 

Where  services  are  reudered  by  a  daughter  to  her  father,  in  his  house,  with- 
out any  agreement  for  compensation,  and  there  is  no  proof  that  she,  at  the 
time,  expected  any  such  reward,  or  supposed  that  any  pecuniary  obligatioa 
was  to  be  thereby  incurred }  the  daughter  living  with  her  father,  as  a  mem- 
ber of  his  family,  and  being  taken  care  of,  and  her  wants  supplied,  by  him, 
and  no  accounts  being  kept  by  either ;  the  law  wUl  not  imply  a  promise  to 
pay  for  services  thus  rendered,  nor  permit  a  recovery,  unless  an  express 
promise  is  shown,  or  something  to  prove  that  such  was  the  expectatioD  or 
both  sides. 

The  fact  that  one  of  the  executors  of  the  fkther,  alter  the  death  of  the  latter, 
has  given  his  note  for  the  amount  of  such  claim,  and  taken  a  release  and 
discharge  of  the  claim,  will  not  entitle  the  executors  to  be  allowed  fbr  it, 
on  a  iinal  settlement  of  their  accounts  with  the  estate. 

Appeal  from  a  decree  of  the  surrogate  of  the  county  of  Qay- 
ttga,  made  on  a  final  settlement  of  the  accounts  of  ezecntora. 
The  facts  are  sufficiently  stated  in  the  opinion  of  the  court. 
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Oeo.  Rathbun^  for  the  appellants* 
Jno.  P.  Hulberty  for  the  respondents. 

By  the  Omrty  Welles,  J.  The  only  question  on  this  ap- 
peal is  upon  the  allowance  by  the  surrogate  of  the  item  of 
'1^1200,  as  haying  been  paid  by  the  executors  to  Sarah  Kerr. 
The  appellant,  Margaret  Dye,  was  one  of  the  daughters  of  the 
testator  John  Eerr,  and  one  of  the  residuary  legatees  under  his 
•will.  The  proof  before  the  surrogate  shows  that  the  said  Sarah 
Eerr  presented  to  the  executors  a  claim  for  thirty  years'  services 
for  the  testator,  which  was  settled  by  one  of  the  executors  giv- 
ing her  his  note  for  $1200 ;  upon  which  she  gave  a  receipt  for 
that  amount,  expressed  to  be  "  For  work,  labor  and  services 
done  and  rendered  for  my  father,  the  said  John  Eerr,  in  his 
lifetime ;"  and  she  thereby  discharged  the  said  executors  and 
the  estate  of  the  said  John  Eerr,  from  any  claims  she  had 
against  it.  The  evidence,  I  think,  establishes  the  fact  that  the 
services  were  rendered  without  any  agreement  for  pecuniary 
compensation,  and  there  is  no  evidence  tending  to  show  that 
any  such  reward  was  expected,  at  or  during  the  time  they  were 
being  rendered,  or  that  any  pecuniary  obligation  was  to*  be 
thereby  incurred.  The  claimant  lived  with  her  father,  the  tes- 
tator, as  a  member  of  his  family,  and  was  taken  care  of  by  him 
as  one  of  his  family.  Her  wants  were  supplied,  and  she  ren- 
dered the  services  in  question,  and  no  accounts  were  kept  by 
either. 

The  books  are  full  of  cases  to  show  that  under  such  circum- 
stances, the  law  will  not  imply  a  promise  to  pay  for  .services 
thus  rendered,  or  permit  a  recovery,  unless  an  express  promise 
is  shown,  or  something  to  prove  that  such  was  the  expectation 
on  both  sides.  ( WUUama  v.  Hutchinson^  5  Barb*  122,  and 
cases  there  cited.)  I  think  it  abundantly  appeared  by  the  evi< 
dence  before  the  surrogate,  that  during  the  whole  time  the  services 
were  being  rendered,  the  family  relation  which  is  always,  in 
the  absence  of  any  express  agreement  or  promise  to  pay,  re- 


garded  a  bar  to  any  right  of  rdaoYflrf)  eiiBtsdi  betMM  tti«  toita* 
tor  and  the  claimatit 

Whether  the  giving  the  note  by  cm  of  the  Meebtore  for  the 
amount  of  the  claim  is  to  be  regarded  as  a  payment,  or  not,  does 
not,  in  my  opuiicm)  Vary  the  qnesUon*  If  the  denftnd  had  been 
paid  in  money,  it  woqld  not,  in  my  judgment,  entitle  the  exeontor 
to  be  allowed  for  it  on  a  final  settlement  of  his  accounts  with  the 
estate.  It  would  be  a  payment  of  a  claim  which  WM  without 
any  legal  foundation  to  support  it  One  which  oould  neyer  have 
been  recovered  in  the  lifetime  of  tiie  testator,  nor  against  his 
representatives  aft6r  his  death,  in  a  eooH  of  justice. 

The  decree  of  the  surrogate  must  be  reversed  with  costs,  to 

be  paid  by  the  executors  out  of  the  rei^duary  legacy  of  the 

said  Sarah  Kerr,  and  in  ease  Aat  shall  prove  insufficirat, 

then  out  of  the  estate  of  the  testator  generally,  with  directions 

to  the  surrogate  to  exclude  the  said  claim  of  Barah  Kerr  in  the 

final  settlement* 

Decree  aecordmgjyt 

[Mowaos  dEVEMiL  TBtoH,  Septeiubor  2, 18(1.  mOo,  iSeUm  and  Mmtm^ 
Justices.] 


Maria  Peh^ins  vs.  J.  Qt,  Cottrell  and  others. 

The  second  flection  of  the  act  of  May,  1848|  for  the  more  effiaetoal  proteetloa 
of  the  property  of  married  womeiia  was  hitended  to  ai^ly  only  to  propertar 
acquired  after  it  took  effect,  and  shonld  not  be  so  conetmed  as  to  have  a 
retroactive  operation. 

In  188^  the  plaintiff,  a  feme  sole,  being  the  owner  of  a  honse  and  lot,  inter- 
married with  B.  H.  P.  Daring  the  same  year  £.  H.  P.  assigned  all  his  rightt 
title  and  interest  in  the  property  to  assignees,  for  the  benefit  of  his  creditor 
They  subsequently  conyeyed  their  interest  to  W.  H.  P.,  and  the  latter,  in 
1842,  conveyed  his  title  and  interest  to  the  plaintiff.  Bddt  that  the  assign- 
ment of  W.  H.  P.'s  interest  m  the  properly  to  the  plaintiff  was  in  effect  a  n^ 
assignment  to  her  IwlNindi  inaamqch  as  it  gare  hhn  the  same  right  which 
he  poflseaied  befoiw  he  aseigned ;  and  that  a  Judgment  recovered  against 
him  by  the  defendants  in  1840|  was  a  lien  upon  hiy  interest  in  the  property. 

Bdd  also,  that  an  ii\iunction  would  not  be  granted,  on  the  application  of  the 
wifis,  to  prevent  a  sale  of  the  house  and  lot  under  an  execution  issued  opoa 
the  defendant's  judgment. 


■o.:.-     i/J 
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Petkins  v,  Cottrell. 

Demurrer  to  (Complaint.  In  1S88,  the  plaintiff  was  the 
owner,  by  deviae  from  her  late  htisband,  Hubbard  Tmner,  of  a 
b^^tiae  And  kH  in  the  village  of  Geneseo,  valued  at  $2500.  In 
•the  yeaf  1840,  and  while  such  Owner',  dhe  intermarried  with  EIi< 
jah  H.  Perkins,  and  during  the  same  yeat  her  husband,  Elijah 
-H.  Perkins,  assigned  all  his  right,  title  and  interest  in  said  prop- 
erty to  William  J.  H&milton  and  Ghauncey  Metcalfe,  for  the 
benefit  of  his  creditors.  The  assignees  afterwards  conveyed 
their  interest  to  William  H.  Perkins,  who  on  the  24th  day  of 
May,  1842,  conveyed  all  his  right,  title  and  interest  in  and  to 
the  same  property,  to  the  plaintiff;  amd  the  latter  had  ever  since 
had  the  entire  and  exclusive  control  thereof,  and  had  received  to 
her  own  use  the  rents,  issues  and  profits  thereof;  and  continued 
to  have  such  control,  and  to  receive  the  rents  with  the  assent  of 
her  husband,  who  never  had  claimed  and  did  not  no#  claim  any 
right  or  interest  whatever  in  or  to  the  said  premises. 

In  May,  1848,  after  the  act  for  the  more  effectual  protection  of 
the  property  of  married  women,  {Laws  (j/'1848,  cA.  200,)  went  into 
effect,  the  said  E.  H.  Perkins,  the  husband  of  the  plaintiff,  became 
indebted  to  the  defendants  Cottrell  and  others,  and  in  Dec.  1840, 
they  recovered  judgment  for  such  indebtedness,  and  stxed  out 
execution  thereon  and  advertised  all  the  right,  title  and  interest 
of  the  said  Elijah  H.  Perkins  in  said  property,  jure  uxoris,  for 
sale  on  such  execution.  The  complaint  set  out  the  foregoing 
facts  at  length,  and  asked  for  a  perpetual  injmiOtion,  &c.  to  pre- 
vent such  sale ;  and  also  asked  that  the  said  property  might  be 
adjudged  free  and  clear  from  any  lien  by  virtue  of  said  judg- 
ment, and  all  judgments  which  might  be  obtained  against  said 
Elijah  H.  P^erkins,  the  husband  of  the  plaintiff,  fot  any  debt 
oontraoted  by  him  since  the  act  before  mentioned  took  c^ffect. 

The  defendants  demurred  to  the  complaint,  foff  the  reason, 
among  others,  that  it  did  not  state  facts  sufficieAt  to  constitute 
a  dause  of  action,  &c. 

S.  H.  Hamnumdj  for  the  defendants. 

Jmies  Woed^jvn.  fof  thd  plaintiflfo. 
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Bjf  the  Court,  Welles,  J.  The  defendants  should  hare 
judgment  on  the  demurrer,  for  the  following  reasons : 

1.  The  second  section  of  the  act  of  1848  {ch.  200)  was  intend- 
ed to  apply  only  to  property  acquired  after  its  passage  and 
taking  effect,  and  should  not  be  so  construed  as  to  have  a  retro- 
active operation.  While  the  plaintiff  was  the  owner  of  the  house 
and  lot  in  question,  she  married  Elijah  H.  Perkins,  whose  inter- 
ests the  defendants  are  seeking  to  acquire,  or  to  sell  on  their 
execution.  This  was  before  the  passage  of  the  act.  By  the 
marriage,  the  husband  became  vested  with  an  estate  in  the  prem- 
ises for  at  least  the  joint  lives  of  himself  and  wife,  and  during 
his  life  in  case  of  issue.  That  was  an  interest  which  might  be 
sold  on  execution.  Afterwards  the  husband  assigned  his  inter- 
est to  W.  H.  Perkins,  who  subsequently,  and  in  May,  1842, 
assigned  such  interest  to  the  plaintiff.  This  was  in  effect  a  re- 
assignment to  the  husband,  because  it  gave  him  the  same  right 
which  he  possessed  before  he  assigned,  and  which  he  continued 
to  hold  until  after  the  Cottrells  and  White  obtained  their  judg- 
ment, and  which  was  subject  to  the  lien  of  such  judgment.  That 
the  plaintiff  has  had  the  control,  and  received  to  her  own  use  the 
rents,  &c.  by  the  husband's  consent,  does  not,  in  my  opinion,  vary 
the  question ;  because  he  had  the  right  at  any  time  to  refuse 
such  consent  and  to  assume  the  control  and  take  the  rents,  when 
he  thought  fit.  It  was  a  vested  right  which  was  not  taken  away 
or  destroyed  by  a  temporary  relinquishment  of  it  to  his  wife. 

2.  If  it  was  the  intention  of  the  act  to  apply  to  property  ac- 
quired by  the  wife  before  and  held  by  her  at  the  time  of  its 
taking  effect,  it  was  void,  as  taking  away  a  vested  right  of  the 
husband,  which  could  not  be  done  without  his  consent,  or  by 
judgment  of  law ;  and  was  against  the  constitution  of  the  Uni- 
ted States,  as,  impairing  the  obligation  of  the  marriage  contract 
between  the  plaintiff  and  her  husband ;  and  was  also  against  the 
spirit  of  the  state  constitution,  which  declares  that  no  person 
shall  be  deprived  of  life,  liberty  or  property,  without  due  pro- 
cess of  law. 

8.  I  can  perceive  no  occasion  for  this  action.  No  sufficient 
ground  is  shown  for  disking  for  the  relief  prayed  for,  on  the  sap* 
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position  that  the  judgment  is  not  a  lien.  If  the  ground  assumed 
in  behalf  of  the  plaintiff  be  true,  there  is  no  such  cloud  on  the 
plaintiff's  title  as  to  justify  the  interposition  of  the  equity  pow- 
ers of  the  court  for  its  removaL  If  the  judgment  is  in  fact  a 
Uen,  the  judgment  creditor  should  have  the  benefit  of  it.  If  it 
is  not  a  lien,  it  is  by  reason  of  the  act,  and  the  plaintiff  will 
not  be  injured  by  the  sale,  nor  her  title  be  put  in  jeopardy. 
The  cases  where  courts  of  equity  have  interfered,  are  where 
the  lien  was  apparently  valid,  or  colorable  at  least. 
Judgment  for  the  defendants  on  the  demurrer. 

[Monroe  General  Term  December  2, 1851.     Wettes,  Joknaon  and  Taylor, 
Justices.] 


Roberts  vs.  Gee. 

The  rnle  as  now  established,  in  reference  to  the  oral  admissions  of  a  party  to 
a  suit,  permits  tiie  court  and  jury  to  beUere  that  part  of  an  admission  which 
charges  the  party  who  makes  it,  and  to  disbelieve  that  part  which  discharges, 
when  the  latter  is  improbable  on  its  fkce,  or  is  discredited  by  the  other 
testimony. 

Where  a  party  to  a  suit  Is  called  as  a  witness,  by  his  adversary,  and  testifies 
to  an  independent  matter,  in  his  own  behalf,  the  court  and  jury  are  noibouind 
to  believe  him,  and  decide  according  to  hlB  testimony. 

It  was  the  intention  of  the  code,  in  authorizing  parties  to  be  examined  as  wit- 
nesses, to  confer  upon  the  courts  a  wide  discretion  as  to  the  credit  to  be 
g^ven  to  their  testimony. 

This  vas  an  appeal  bj  the  defendant  from  a  judgment  of  the 
Dutchess  county  court.  Roberts  sued  Gee,  before  a  justice  of 
the  peace,  to  recover  for  the  board  of  Gee  and  his  wife.  Qee 
was  called  and  examined  as  a  witness,  by  the  pkdntiff,  and  was 
the  only  witness  on  the  trial 

The  facts  proven  were  that  Gee  boarded  with  Roberts  from 
August  to  November,  1849,  under  an  express  agreement  made 
between  Gee,  Roberts  and  one  Deuel,  that  Roberts  should  look 
to  Deuel  for  the  payment,  and  Deuel  promising  to  pay  the  bilL 
TltfS  agreement  was  made  before  Gee  oommenoed  boarding ;  ib« 
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consideration  being  that  Deuel  was  indebted  to  Qee,  and  Roberts 
was  indebted  to  Deuel.  Gee  worked  for  Deuel,  at  the  scytbe- 
making  business,  during  the  time  he  boarded  with  Roberts.  He 
proved  the  correctness  of  the  bill  rendered,  as  to  time  and 
amount,  and  testified  that  he  made  out  the  same,  himself,  and 
sent  it  to  Roberts.  In  this  bill  Gee  was  made  the  debtor.  He 
also  swore  that  on  the  5th  of  August,  1850,  he  wrote  a  letter  to 
Roberts,  which  was  introduced  in  evidence.  This  letter  con- 
tained this  clause :  "  I  have  written  to  Mr.  Deuel  and  told  him 
to  pay  my  bill :  he  knows  what  is  coming  to  me,  and  can  pay  it, 
just  as  well  as  though  I  was  there." 

The  justice  rendered  a  judgment  against  Gee,  for  $45,  which 
the  county  court  reversed,  on  appeal. 

jR.  Peck,  for  the  appellant. 

W.  8.  Enoj  tor  tne  respondent. 

By  the  Court,  Barculo,  P.  J.  The  only  witness  examined 
before  the  justice  was  the  defendant.  On  being  called  by  the 
plaintiff  he  distinctly  proved  the  demand  of  the  plaintiff  as  set 
forth  in  the  cqmplsdnt*  On  his  cross-examination,  however,  he 
testified  that  the  plaintiff  had  given  the  credit  to  one  Deuel  and 
agreed  to  take  him  as  pajrmaster.  The  justice  gave  judgment 
according  to  the  admission  of  th^  defendant,  and  did  not  allow 
the  defense.  The  county  court  deeming  this  erroneous,  reversed 
the  judgment  of  the  justice.  It  is  for  ns  to  determine  which  of 
these  two  courts  has  mistaken  the  law. 

The  old  rule  requiring  that  where  the  oral  admission  of  a  party 
is  resorted  to  as  evidence  against  him,  the  whole  of  the  conversa- 
tion must  be  taken,  was  very  properly  modified  in  a  material 
respect  by  the  court  of  king's  bench  in  the  case  of  Prince  v. 
Samo,  (7  Adol  ^  Ellis,  627.)  Lord  Dennmn,  in  delivering  the 
opinion  of  the  court  in  tbat  case,  repudiated  the  doctrine  that 
admits  the  entiro  declaration  of  a  party,  and  Hraited  the  inquiry 
to  such  portions  of  the  conversation  as  tend  to  explain  or  qualiff 
the  fi^tement  first  inquired  for.    Our  courts  have  gone  a  step 
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forther;  and,  while  they  adopt  the  modified  English  rule  ad<^ 
initting  the  whole  of  the  conversation  or  declaration  so  far  as  it 
relates  to  the  point  inquired  of  hy  the  party  first  calling  for  it, 
have  superadded  the  very  sensihle  principle,  that  when  that  part 
'  of  the  declaratioti  which  tends  to  discharge  the  party  making  it, 
is  improhahle,  or  inconsistent  with  other  evidence  in  the  case, 
the  jury  may  reject  it,  and  give  effect  to  the  other  part.  {Kelsey 
V.  BusJij  2  Htlly  440.  Gareif  v.  Nichohm,  24  Wend.  851.)  In 
other  words,  the  rule  as  now  established^  permits  the  court  and 
jury  to  believe  that  part  of  an  admission  which  charges  the 
party  who  makes  it,  and  to  disbelieve  that  part  which  discharges^ 
when  the  latter  is  improbable  on  its  face,  or  discredited  by  the 
other  testimony. 

This  principle,  applied  to  the  oase  before  us,  disposes  of  it  at 
once.  For  the  defendant  himself  testified  to  the  sending  of  a 
bill  in  his  own  handwriting,  in  which  he  had  made  himself  debtor 
for  the  board  in  question.  He  also  admits  that  he  sent  with  the 
bill  a  letter  to  the  plaintiff  in  which  he  made  this  statement : 
"  I  have  written  to  Mr.  Deuel  and  told  him  to  pay  my  bill." 
These  acts  are,  at  least,  somewhat,  if  not  absolutely  inconsistetU; 
with  the  idea  that  Deuel  was  the  original  debtor ;  and  if,  upon 
tsuch  evidence  the  justice  saw  fit  to  decide  against  the  defense^ 
his  decision  cannot  be  disturbed. 

There  is  another  question  involved  in  this  case,  which  is  fre» 
quently  presenting  itself  at  tiie  circuit]  and  which  under  our 
new  system  is  dignified  with  considerable  importance.  Is  a 
t»urt  and  jury  bound  to  believe  a  party  swearing  in  his  own 
behalf?  The  code  authorizes  a  party  to  call  his  adversary  and 
examine  him  as  a  witness  against  himself.  (}  890.)  A  subse^ 
quent  section  permits  a  party  so  called  by  his  adversary  to  be 
examined' in  his  own  behalf  ''in  respect  to  any  matter  pertinent 
to  the  issue."  (}  895.)  Now,  so  far  as  regards  the  testimony 
given  by  a  party  against  himself,  there  is  a  manifest  propriety 
in  compelUng  a  jury  to  give  it  credit :  but  is  this  true  when  he 
fiWears  to  an  independent  matter,  in  his  own  favor?  If  a  de- 
fendaiit  on  the  witness'  stand  admits  his  execution  of  the  prom- 
issory fiote,  which  is  the  foundation  of  the  action,  we  may  safely 
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flay  that  the  jury  are  bound  to  find  the  fact  accordingly  :  but  if 
he  .goes  further,  and,  in  his  own  behalf,  testifies  to  a  set-off  ex- 
ceeding the  amount  of  the  note,  are  the  jury  required  by  any  rule 
or  principle  of  law  to  find  a  verdict  in  his  favor  ?  I  think  not 
The  code  does  not  furnish  us  with  any  guide  on  this  subject 
It  merely  opens  the  door  and  lets  in  parties  and  interested  per- 
sons, and  permits  them  to  testify  in  behalf  of  their  own  interests, 
under  the  plausible  pretense  of  eliciting  truth,  avoiding  legal 
disputes  as  to  the  competency  of  witnesses,  and  expediting  the 
trial  of  causes.  Those  whom  experience  at  the  circuit  has  made 
acquainted  with  the  numerous  questions  now  raised,  touching 
the  admissibility  of  assignees  and  of  co-plaintiffs  or  co-defend- 
ants ;  who  value  the  time  often  wasted  in  endeavoring  to  extract 
something  to  prop  up  a  desperate  case  from  an  unwilling  party 
turned  into  a  reluctant  witness ;  and  who  consider  the  utter 
disregard  which  jurors  whose  sound  sense  teaches  them  that  re- 
liable evidence  can  only  be  expected  from  pure  and  disinterested 
sources,  do,  and  always  will  manifest,  for  testimony  obtsaned  by 
such  new  devices,  may  perhaps  be  as  competent  to  judge  how 
well  founded  these  pretenses  are,  as  those  who  substitute  theory 
for  practice — speculation  for  experience.  Unfortunately  those 
whose  opinions  are  worth  most  on  such  subjects  are,  ordinarily, 
least  obtrusive  and  officious  in  urging  them  upon  the  "  powers 
that  be."  The  statute  admits  the  witnesses,  but  is  silent  as  to 
the  effect  of  their  testimony.  It  does  not  declare  that  they  shall 
be  believed,  nor  that  their  credit  may  be  determined  by  the  jury. 
In  making  every  thing  so  very  plain  and  simple  and  harmonious, 
our  lawmakers  seem,  for  a  moment,  to  have  been  oblivious  of  the 
well  settled  principle  of  law,  which  is  absolutely  essential  to  the 
security  of  individual  rights,  that  a  witness  who  is  unimpeached 
and  uncontradicted  must  be  believed.  For  surely  they  could 
not  have  designed  to  extend  and  apply  this  principle  to  the  tes- 
timony of  parties,  interested  persons,  and  felons,  to  whom  also 
the  privilege  was  proposed  to  be  extended.  {Report  of  Com- 
missioners^ i  852.)  Such  a  doctrine  would  be  subversive  of  all 
certainty  and  security  in  judicial  proceedings ;  and  would  bring 
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in  a  train  of  evils  infinitely  greater  than  all  those  Trhich  are 
claimed  to  be  remedied  by  modem  inventions. 

We  must  conclude,  therefore,  that  in  enlarging  the  sphere  of 
testimony,  the  legislature  must  have  intended,  in  regard  to  the 
witnesses  thus  admitted,  to  give  the  tribunals  that  weigh  their 
testimony  a  wide  discretion  as  to  the  credit  to  be  be  given  to 
them.  This  seems  to  be  in  accordance  with  the  general  tenor 
of  the  notes  of  the  commissioners.  In  regard  to  felons  they  say 
"  it  is  wiser,  we  cannot  doubt,  to  place  the  witness  on  the  stand, 
and  let  the  jury  judge  of  his  testimony."  This  construction  ac- 
cords also  with  the  English  statute,  which,  as  Lord  Brougham 
says,  "  wisely  opens  the  door  to  the  witness,  but  reserves  the 
estimate  of  his,  credit  and  the  value  of  his  evidence)  to  those  who 
are  to  judge  the  cause." 

This  construction,  too,  will  render  these  provisions  compara- 
tively harmless  among  intelligent  jurors.  But  if  our  courts  feel 
constrained  to  put  such  witnesses  upon  the  footing  of  disinter- 
ested witnesses,  and  set  aside  the  verdicts  that  are  rendered 
against  their  testimony,  it  will  add  another  to  the  fast  accumu- 
lating evidences  of  the  necessity  of  repecding  the  code^  before 
we  can  hope  for  any  thing  like  certainty  or  uniformity  in  the 
administration  of  justice. 

The  judgment  of  the  county  court  is  reversed,  and  that  of  the 
justice  affirmed. 

[Kings  General  Tebm,  January  8, 1868.  Barcido,  Brown  and  S.  B,  Strong, 
Jnatices.] 
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Where  stock  is  pledged  as  secnrity  for  a  loan  of  money,  the  lender  agreeiii^ 
that  he  will  give  to  the  borrower  thirfy  days'  notice  to  redeem  said  stock, 
after  the  note  becomes  dne  and  before  a  transfer  thereof,  and  in  case  of  ft 
sale  of  the  stock,  to  pay  the  borrower  the  balance)  after  satisfying  the  note, 
and  $20  for  expenses,  this  is  a  v^d  agreement,  which  may  be  enforced 

,  between  the  parties ;  although  it  will  not  affect  the  legality  of  a  sale  of  the 
stock,  made  by  the  pledgee.  A  bona  fide  purchaser  from  him  will  be  pro* 
tected.    S:  B.  Stbono,  J.  dissented. 

An  action  by  the  pledgor,  to  recover  damages  of  the  pledgee,  for  selling  the 
.  stock  at  private  sale  and  without  notice  to  the  pledgor,  is  not  an  action  for 
trover  and  conversion,  but  is  an  action  upon  cantracti  and  will  admit  of 
h  set-off. 

This  was  an  appeal  by  the  plamtiff,  from  a  jddgment  ren^ 
dered  at  a  special  tenm  The  suit  was  commenoed  on  the  29d 
day  of  Au^flt,  1861. 

The  complaint  set  forth  that  on  the  4th  September,  1849,  the 
plaintiff  pledged  to  the  defendant  six  shares  New- York  and  Erie 
railroad  stock  as  a  security  for  a  ban  of  $200 ;  that  the  defend'- 
ant  wrongfully  sold  the  same  afterwards  at  private  sale,  without 
notice  to  the  plaintiff,  and  the  plaintiff  demanded  damager 
against  the  defendant  as  bailee,  for  the  sale  and  conversion 
thereof,  in  the  sum  of  six  hundred  dollars  with  interest  from 
June  16th,  184T,  the  time  of  such  sale.  The  defendant's  answer 
admitted  the  pledging  of  the  stock,  and  the  sale  of  it  by  him  \ 
but  denied  that  it  was  wrongful,  or  without  notice  to  the  plain- 
tiff, and  denied  the  value  of  the  stock  as  claimed  by  the  plaintiff, 
and  also  set  up  a  decree  of  the  surrogate  of  the  county  of  Orange 
against  the  plaintiff  for  $427,37,  and  a  promissory  note  against 
the  plaintiff  for  $630,  as  a  set-off.  The  reply  denied  aU  the 
new  matter  of  the  answer ;  denied  the  existence  of  said  decree ; 
set  up  the  statute  of  limitations  to  the  said  decree  and  note  ;  de- 
nied that  such  decree  was  a  legal  set-off;  averred  payment  of 
both  the  decree  and  the  note,  and  denied  that  the  defendant  was 
the  owner  and  holder  of  them.  The  cause  was  tried  at  the  Or- 
ange circuit,  on  the  4th  day  of  February,  185*2,  before  Justice 
Brown,  without  a  jury.  Moses  Swezey  testified,  on  the  part  of 
the  plaintiff,  that  on  the  4th  day  of  September,  1847|  he 
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pteflent  at  an  agreement  between  the  parties.  Reeve  loaned 
Seaman  $200  on  Seaman's  note,  payable  in  6  months,  and  Sea- 
man assigned  to  Reeve  six  shares  New-York  and  Erie  raihroad 
consolidated  stock  for  $100  each,  as  collateral  security.  A  writ- 
ten memorandnm  of  agreement  was  made  and  signed,  of  which 
the  following  is  a  copy :  *^  This  is  to  certify  that  John  Seaman 
has  this  day  transferred  to  me  six  shares  New- York  and  Erie 
consolidated  stock  as  collateral  security  for  two  hundred  dollars, 
this  day  lent  by  me  to  him  upon  his  note.  And  I  hereby  agree 
to  give  him  thirty  days' notice  to  redeem  the  said  stock  after 
the  said  note  becomes  due,  and  before  transfer  thereof;  and  in 
case  of  sale  of  said  stock,  to  pay  the  said  Seaman  the  overplus 
of  the  money  received  therefor,  after  paying  the  said  two  hun- 
dred dollars,  with  interest,  and  twenty  dollars  for  my  reasona- 
ble expenses.  And  it  is  hereby  agreed  that  a  notice,  verbal  or 
written,  to  Moses  Swezey,  shall  be  deemed  sufficient  within  the 
meaning  of  the  above  agreement. 

Dated  Goshen,  Sept.  4, 1847.  Jame»  G.  Beete. 

John  Seaman." 

"Notice  that  the  loan  within  mentioned  is  wanted,  served  on 
me  the  Tth  day  of  March,  1848.  Moses  Swezey." 

Beeve  agreed  to  give  Seaman  80  days'  notice  after  said  note  be- 
came due,  before  selling  the  stock ;  and  agreed  to  pay  Seaman 
the  balance  after  paying  said  note,  interest,  and  $20  for  expen^ 
ses.  Seaman  agreed  that  notice  to  witness  should  be  sufficient. 
In  the  spring  of  1848,  Beeve  gave  witness  notice  that  the  note 
must  be  paid ;  witness  wrote  to  Seaman ;  a  short  tim^  after- 
wards Beeve  told  witness  that  he  was  going  to  New- York  and 
would  see  Seaman.  Afterwards,  witness  thought  in  April,  1848, 
he  saw  Beeve  again  ;  Beeve  said  he  had  been  to  New- York  and 
had  seen  Seaman ;  witness  asked  Beeve  what  had  been  done 
about  the  stock  ;  Beeve  said  Seaman  had  not  paid  the  note,  that 
he  and  Seaman  had  made  an  arrangement  by  which  he,  Beeve, 
was  to  hold  the  stock  a  longer  time  as  he  had  held  it  before.  In 
the  summer  of  1848,  called  on  the  defendant  at  the  request  of 
the  plaintiff;  Beeve  said  he  had  sold  the  stock  to  Elizabeth 
Hughes,  for.  the  $200  and  interest ;  witness  told  him  he  caUed 
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for  the  overplus ;  told  him  Seaman  ooidd  recover;  he  said  Mrs. 
Hughes  had  indemnified  him.  Witness  commenced  a  suit  for  the 
plaintiff  against  defendant  for  such  overplus,  which  was  discon- 
tinued before  this  action  was  commenced.  And  on  his  cross- 
examination  he  testified,  that  the  notice,  a  copy  of  which  is  here- 
inbefore set  forth,  was  served  on  him  at  the  time  of  its  date. 
Testimony  was  given  as  to  the  value  of  the  stock.  On  the  part 
of  the  defendant  a  certified  copy  of  a  decree  of  the  surrogate  of 
the  county  of  Orange,  against  the  plaintiff  as  general  guardian  of 
Josiah  Mead,  for  $427,37,  duly  and  legally  made  and  entered  on 
the  9th  day  of  July,  1844,  and  duly  assigned  by  said  Josiah 
Mead  to  Elizabeth  Hughes  on  the  3d  of  October,  1848,  and  by 
her  duly  assigned  to  the  defendant  on  the  day  last  aforesaid, 
was  introduced  and  read  in  evidence.  .The  plaintiff's  counsel 
objected  to  the  decree,  for  the  following  reasons  :  (1.)  That  the 
action  was  in  tort,  and  no  set-off  could  be  allowed.  (2.)  That 
the  decree  was  made  and  entered  more  than  six  years  before  the 
commencement  of  this  action.  (3.)  That  the  decree  of  a  surro- 
gate's court  is  not  the  subject  of  a  set-off.  The  court  reserved 
the  cause  for  further  argument ;  and  it  was  brought  on  to  be 
heard  at  a  special  term  of  the  said  court,  at  Newburgh,  before 
the  said  justice,  on  the  4th  day  of  May,  1852,  who,  after  hearmg 
the  argument  of  counsel,  decided  the  action  against  the  plaintiff, 
and  judgment  was  thereupon  entered  against  him  in  favor  of  the 
defendant,  for  $343,03,  besides  costs. 

M,  Swezey,  for  the  appellant. 

B.  F.  Dunning^  for  the  respondent. 

Barculo,  p.  J.  The  transfer  of  the  stock  to  the  defendant 
gave  him  the  authority  to  sell  and  dispose  of  it.  This  right  \a 
incidental  to  the  absolute  holder  of  such  securities.  There  can 
be  no  doubt  that  a  bona  fide  purchaser  from  him  would  be  pro- 
tected. The  defendant,  however,  agreed  that  he  would  give  the 
plaintiff  80  days'  notice  before  selling  the  stock,  and  pay  him  the 
balance  after  satisfying  the  note,  and  $20  expenses.    This  is  a 
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Vfttid  agpeement,  which  may  be  enforced  between  the  parties,  al- 
tiioogh  it  cannot  affect  the  legality  of  the  sale.  All  that  the 
plsdntiff  stipulated  for  in  the  agreement,  was  to  have  the  stock 
bring  its  full  value  and  be  appUed  in  payment  of  the  debt.  If 
the  defendant  has  not  sold  it  in  such  a  manner,  and  accounted 
f(XP  the  proceeds^  he  is  liable  therefor  upon  his  contract  and  must 
respond  in  damages.  This  is  what  he  has  been  made  to  do  at 
the  special  term,  as  I  understand  the  decision.  To  call  this  a 
case  of  iarover  and  conversion  is,  in  my  judgment,  a  misapplication 
of  terms. 

This  view  of  the  case  also  disposes  of  the  other  objection. 
For  if  this  is  deemed  an  action  upon  contract,  the  defendant 
could  set  off  the  decree  of  the  surrogate.  {Dubois  v.  Dubois,  6 
Cowerij  494.)    The  judgment  must  be  afllrmed 

Brown,  J.  concurred. 

S.  B.  Strong,  J.  dissented 

Judgment  afSrmed. 

[Koraa  Qeitebal  Tsbm,  Januarys,  1868.  Barculo,  Brawn  and  S.  B,  Strange 
Jofltices.] 


Barney  and  others  vs.  The  City  of  Buffalo. 

Commissldnen  appointed  under  section  6  of  title  6,  of  the  charter  of  the 
dty  of  Bnffiilo,  are  not  anthorised  to  assess  upon  tiie  real  estate  of  those 
benefited  by  a  canal  abont  to  be  made,  the  eott  cr  expense  of  constructing 
the  same,  in  addition  to  their  estimate  and  assessment  of  damages. 

The  assessors  appointed  by  the  common  conncil,  pursuant  to  section  11  of 
the  charteri  have  power  to  assess  such  costs  or  expenses ;  and  an  assess- 
ment thereof,  by  them,  is  valid. 

Where  Uie  common  council  of  the  dty  of  Bnffldo  resolve  and  determine  to 
take  and  appropriate  the  land  necessaiy  to  lay  out  and  construct  a  ship 
canal,  and  cause  notice  of  their  intention  to  be  published  14  days,  in  the 
city  paper ;  and  commissioners  to  assess  the  damages  are  duly  appointed, 
who  take  the  oath  of  office  but  do  not  act,  the  recorder's  court. has  the 
Vol.  XV.  68 
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power,  after  notice  of  an  application  for  that  pnrpose  has  been  publis^^d 
for  80  days,  to  appoint  new  commissioners;  without  reqairing  the  proceed- 
ings to  be  commenced  de  novo. 

The  power  of  the  court  to  appoint  is  not  exhausted  by  the  first  appointment. 

The  court  may  also  appoint  another  commissioner  in  the  place  of  one  who  is 
interested,  and  has  been  appointed  inadvertently. 

Appeal  from  the  recorder's  court  of  the  city  of  Boffidow 
The  action  was  for  forcibly,  wrongfully  and  against  the  will  of 
the  plaintiffs,  taking  and  carrying  away  and  converting  to  its 
own  use,  724  barrels  of  flour,  the  property  of  the  plaintiffs. 
The  defense  set  up  was,  that  the  property  was  taken  and  sold 
to  collect  a  tax  or  assessment  duly  made,  for  the  purpose  of 
constructing  the  ship  canal  in  Buffalo.  The  answer  contained 
the  facts  claimed  as  establishing  the  justification.  The  action 
was  tried  by  the  recorder's  court  of  the  city  of  Buffalo,  without 
a  jury.  On  the  trial,  the  plaintiffs  proved  the  taking  and  con- 
version of  the  property  by  the  defendant,  and  the  value  of  the 
property,  and  rested;  The  defendant  then  proved,  1.  That  the 
common  council  of  Buffalo  were  commissioners  of  highways, 
and  that  the  council,  on  the  27th  day  of  June,  1848,  resolved 
that  they  intended  to  take  and  appropriate  the  land  necessary 
to  lay  out  and  construct  a  ship  canal,  describing  it,  and  the  land 
to  be  taken,  and  directed  notice  of  the  intention  to  be  published 
in  the  city  paper  for  14  days.  2.  That  the  notice  wa^  duly 
published  for  14  days,  commencing  June  80th,  1848.  That  on 
the  31st  day  of  October  the  common  council,  by  resolution,  re- 
solved to  take  the  land  for  the  ship  canal,  and  that  they  would 
apply  to  the  recorder's  court  on  the  11th  December^  then  next, 
for  the  appointment  of  five  commissioners  to  assess  the  compen- 
sation to  be  paid  to  the  owners  of  the  land,  and  at  the  same  time 
to  determine  what  persons  would  be  benefited  by  such  improve- 
ment, and  to  assess  the  damages  and  expenses  thereof  on  the 
real  estate  of  the  persons  benefited,  in  proportion  as  nearly  as 
might  be  to  the  benefits  resulting  to  each.  Notice  of  this  ap* 
plication  was  duly  published,  and  commissioners  were  appointed 
December  11th,  1848;  o^e  of  whom  being  interested,  another 
Wfifi  appointed  in  his  place  at  the  sapie  term  of  the  court.    The 
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tTommissioners  met  on  the  28th  December,  took  the  oath  and 
proceeded  and  ascertained  and  assessed  the  compensation  to  be 
paid  to  the  owners  of  the  land,  and  determined  what  persons 
-would  be  benefited  by  such  improvement,  and  assessed  the 
damages  of  the  owners  of  the  land  taken,  together  with  the 
expenses  of  the  assessment,  on  the  real  estate  of  the  persons 
benefited  by  such  improvement,'  in  proportion  as  near  as  might 
be,  to  the  benefits  resulting  to  each  therefrom*;  but  did  not,  at 
that  time,  or  at  any  other  time,  estimate  or  assess  the  expenses 
of  constructing  the  canal,  or  any  part  thereof.  The  report  of 
the  commissioners  was  confirmed  by  the  common  council.  The 
amount  assessed  against  the  plaintifi",  Barney,  was  $215,25,  and 
the  warrant  was  duly  issued,  January  11th,  1850,  to  collect  this 
amount,  with  other  amounts  assessed  agaiust  other  persons. 
'The  defendant  also  proved  that  on  the  27th  day  of  February, 
1849,  the  common  council  resolved,  ordered  and  determined, 
that  the  ship  canal  be  constructed ;  that  on  the  5th  March, 
1B49,  the  council  having  ascertained  that  the  expense  of  exci^ 
rating  the  canal  about  half  its  length,  would  be  $61,500,  deter- 
mined that,  as  the  sum  to  be  assessed  upon  the  real  estate  to 
be  benefited,  and  appointed  five  freeholders  of  the  city  to  make 
the  assessments.  The  assessors  took  the  oath,  fixed  the  time 
and  place  for  their  first  meeting,  and  gave  notice  thereof.  They 
met  and  made  an  assessment  roll,  and  assessed  the  $61,500  upon 
the  property  to  be  benefited.  The  common  council  confirmed 
the  assessment  and  deposited  it  with  the  treasurer  of  the  city 
and  gave  notice  thereof.  The  real  estate  of  the  plaintiffs 
deemed  benefited  was  assessed  $2155,81.  A  warrant  was 
issued  to  collect  the  assessments,  and  the  collector  took  and  sold 
the  property  of  the  plaintiffs,  mentioned  in  the  complaint,  for 
the  purpose  of  collecting  such  assessment. 

The  plaintiffs  then  proved  that  on  the  25th  of  July,  1848^ 
after  the  publication  of  the  14  day  notice,  directed  June  IT, 
the  council,  by  resolution,  determined  to  take  and  appropriate 
the  land  for  thfi  canal,  and  that  they  would  apply  to  the  recor* 
der's  court  on  the  11th  September,  for  the  appointment  of  five 
eommissioners  to  assess  the  compensation  to  be  paid,  &c. ;  that 
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natioe  of  such  application  was  duly  giTea ;  the  appUeation  made  } 
and  commissionerB  were  appomted  who  took  the  oath  but  never 
aoted.  Other  facts  appear  sufficiently  in  the  opinion.  The  re* 
eorder's  conit  gaye  judgment  for  the  pkintifls,  and  die  dafimd^ 
ants  appealed  to  this  court 

H.  W.  Rodgersj  for  the-  plainidlDb* 

C  O.  Pool,  for  the  defendants. 

By  the  Court,  Marvin,  J.  The  common  €om<^  of  the 
eity  of  Bufialo  have  the  power  to  lay  out,  make  and  open 
streets,  alleys,  lanes,  highways,  pablio  grounds,  basins,  canals, 
wharves,  docks  and  slips,  in  the  city^r  On  the  27th  of  June^ 
1848,  the  common  council  resolved  and  determined  that  they 
intended  to  take  and  appropriate  the  land  necessary  to  lay  out 
and  construct  a  ship  canal^  describing  it,  and  they  caused  notice 
of  suqh  intention  to  be  published  14  days  in  the  city  paper,  in 
which  the  lands  to  be  taken  are  particularly  described.  July 
25th,  1848,  the  common  council^  by  resokition,  determined  to 
take  and  apj^opriate  the  land  necessary  for  laying  out  and  cokh 
structing  such  canal.  It  is  not  objected  by  the  plaintiffs  that 
the  canal  was  not  properly  laid  out,  and.  I  shall  regard  the 
action  of  the  common  council  as  a  suffident  laying  out  of  the 
canal.^  Notice. of  an  application  to  the  recorder's  court  for  the 
appointment  of  eomzaiBsiimerSy  was  doly  published  for  thirty 
days,  and  they  were  appointed  in  September,  1848*  They  took 
the  oa;th  but  did  not  act.  The  common  cowicil,  October  Slsty. 
1848,  again  rcisolved  and  determined  to  take  and  appropriate 
the  land  necessary,  <fcc.,  and  to  apply  to  the  recorder's  court  for 
the  appointment  of  commissionersr  and  that  notice  be  published 
thirty  days  in  the  city  paper.  The  notice  was  duly  published^ 
and  in  pursuance  thereof,  application  was  made  to  the  recorderTa 
court,  and  the  eommiasiimers  were  appointed,  .on  the  lltb 
December,  1848.  Ip  is  objected  by  the  plainti&  that  tiie 
appointment  of  the  commissioners  on  the  11th  December  waa 
uqautboriaed  and  void;  that  as  commiasioneM  had  baen.mH 
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pointed  in  September,  pursuant  to  tlie  thirty  days'  notice^  pulvi 
lished  in  June^  no  other  commissioners  could  be  sqppointad  unless 
the  whole  proceedings  were  commenced  de  novo  Ixy  the  publi'« 
cation  of  the  14  days'  notice  of  intention  to  take  and  appropriate 
the  land.  In  my  opinion  there  is  no  foundation  for  this  objection^ 
The  14  days'  notice  of  intention  to  take  and  appropriate  the 
land  had  been  duly  given,  and  by  the  statute,  {{fter  the  expira^ 
turn  <if  the  14  days?  notice^  the  common  council  is.  to  give  the 
thirty  days'  notice  for  the  appointment  of  conmusaioners*  JBut 
the  statute  does  not  declare  how  80on<  It  does  not  declare  that 
the  notice  shall  be  immediately  given.  The  thirty  days'  notice^ 
in  pursuance  of  whijch  the  commissioners  were  appointed,  was 
published  some  three  and  a  half  months  after  the  expiration  of 
the  14  days'  notice^  The  question  of  jurisdiction  cannot  be 
made  to  depend  upon  this  lapse  of  time.  Nor  was  the  power  of 
the  court  to  appoint,  exhausted  by  the  first  appointment.  It  is 
not  a  case,  where  a  power  exists  to  do  a  thing,  and  the  thing 
being  once  done. the  power  ceases.  {People  v<  Mayor ^  ^c  of. 
New-  York,  5  Barb.  44.) 

Equally  unfounded  is  the  objectum  to  the  appointment,  at  the 
same  term  of  die  court,  of  soother  commissioner  in  the  place 
of  one  who  was  interested  and  had  been  inadvertently  appointed^ 
It  is  provided  in  the  statute  that  in  case  any  of  the  commis- 
sioners appointed  shall  be  unable  to  serve,  by  sickness  or  any 
other  cause,  the  court  may.  without  further  notice,  appoint  other 
commissioners  in  their  placa  An  interested  judge  is,  upotr 
principle,  incompetent  to  act  and  decide,  and  there  is  no  impro^ 
priety  in  saying  that  he  is  unable  to  serve^  Aside  from  the 
statute,  it  is  not  dear  that  the  court  would  not  have  bad  the 
jurisdiction  to  supersede  one  of  the  commissioners  by  the  ap* 
pointment  of  another  without  notice*  {People  v.  Mayor,  ^c. 
of  New^  York,,  5  Barb^  44.)  There  are  many  irregularities 
which  do  not  afiSeot  juiisdiotion« 

It  is  abo  objected  by  the  plaintifis  that  the  commissioners 
slHHild  have  assessed  all  the  expenses  of  the  improvement,  that 
isy  the  cost  c^  making  the  canal,  at  the  time  they  estimated  and 
aSsesaed  the  dunages ;  and  it  is  insisted  that  in  this  case*  the 


462  CASES  IN  THE  SUPREME  OOUHT. 

Barney  v.  The  City  of  BuflUo. 

common  council  had  no  power  to  appoint  assessors  to  assess  the- 
amoont  to  be  expended  in  the  construction  of  the  canaL  These 
are  undoubtedly  the  important  questions  in  the  case.  Our 
attention  has  been  directed  to  various  provisions  of  the  charter, 
particularly  to  sections  6  and  11,  in  title  6,  {Laws  of  1843,  p. 
141, 144.) 

It  is  hardly  necessary,  at  this  day,  to  refer  to  the  principle 
that  an  authority  to  take  private  property  must  be  showii,  and 
that  when  the  authority  is  given  by  statute,  the  provisions  of 
the  statute  must  be  strictly  followed.  The  party  who  justifies 
the  taking  of  private  property  under  a  statute,  must  show  the 
power  to  take,  and  that  such  power  has  been  strictly  pursued. 

Keeping  in  view  the  principles  applicable  in  this  class  of 
cases,  let  us  proceed  to  the  examination  of  the  statute.  As  we 
have  seen,  the  common  council  have  power  to  lay  out,  open  and 
make  streets,  &c.  and  canals.  It  is  the  common  council  that 
lays  out,  opens  and  makes  the  'streets,  &o.  and  canals.  They 
may  undoubtedly  lay  out  a  street  or  canal  before  they  have 
acquired  the  title  to  the  land  necessary  for  its  construction* 
They  have  no  power  to  enter  upon  and  take  possession  of  the 
land  for  the  purposes  of  the  street  or  canal,  until  the  damages 
of  the  owner  have  been  paid.  {See  last  dause,  J  9,  tit.  6,  of 
the  charter.)  How  are  the  damages  to  be  ascertained,  and  how 
paid,  so  as  to  acquire  the  title  or  right  to  enter  and  construct 
the  street  or  canal?  Section  6  points  out  the  proceedings. 
Whenever  the  street,  &c.  or  canal,  is  laid  out,  altered,  widened 
or  straightened,  the  common  council  are  to  ^ve  a  public  notice 
of  their  intention  to  take  and  appropriate  the  land.  After  the 
expiration  of  this  notice  they  are  to  publish  a  notice  of  an  ap- 
plication to  a  court  of  record  for  the  appointment  of  five  com- 
missioners^  to  ascertain  and  assess  the  compensation  to  be  paid 
to  the  owner  or  owners  of  the  land  to  be  taken,  and  at  the  same 
time  to  determine  what  persons  will  be  benefited  by  such  im* 
provement,  and  to  assess  the  damages  and  expenses  thereof  on 
the  real  estate  of  the  persons  benefited,  in  proportion,  &c. 
The  commissioners  are  to  be  sworn ;  they  are  to  view  the  prem-* 
ises ;  they  are  to  give  notice  by  publication  to  the  persons 
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interested;  they  axe  to  determine  and  award  to  the  owners  of 
the  land,  Qompensation  for  taking  their  land,  after  making  allow- 
ance for  benefits  to  be  derived  from  the  improvement ;  and  they 
are  at  the  same  time  to  assess  and  apportion  the  amount 
assessed  for  such  compensation,  and  the  expenses  of  such  im- 
provement, on  the  real  estate  benefited  thereby,  as  nearly  as 
may  be,  in  proportion,  &c.  This  is  a  sufficient  reference  for  the 
present,  to  the  6th  .section.  The  commissioners,  in  the  present 
ease,  it  is  conceded,  did  all  that  the  act  requires,  except  that 
they  did  not  cusess  the  expenses  of  the  improvement ;  that  is, 
.they  did  not  ascertain  how  much  the  canal  would  cost,  and 
assess  such  amount,  with  the  damages  for  the  land  to  be  taken, 
upon  the  real  estate  benefited  thereby. 
The  plaintifis  insist  that  they  should  have  done  so,  and  that 

'  having  omitted  to  do  so,  the  power  to  make  such  assessment 
could  not  be  conferred  upon  or  be  exercised  by  any  other  body. 
It  may  be  remarked  that  this  section  does  not  declare  that  the 
commissioners  shall  ascertain  the  amount  which  the  making  of 
the  street  or  canal  will  cost.  If  they  are  to  assess  the  cost  of 
constructing  the  street,  &c,  or  canal,  they  must  of  course  ascer« 
tain,  in  some  way,  what  it  is  to  cost.  No  mode  is  pointed  out. 
They  are  to  assess  the  damages  and  expenses  of  the  improve- 
ment, they  are  to  apportion  the  amount  assessed  for  oompensa- 

.  tions,  and  the  expenses  of  the  improvement,  on  the  real  estate 
benefited.  The  language  of  this  section  might  perhaps  be 
so  construed  as  to  authorize  the  commissioners  to  assess  the 
amount  necessary  for  the  construction  of  the  work  contemplated* 
"  Expenses  of  such  improvement,"  might  be  construed  as  the 
amount  required  for  the  making  of  the  particular  work.  But 
should  it  receive  such  construction  ?  Was  such  the  intention 
of  the  legislature  in  making  the  law  ?  The  object  attd  intention 
of  the  legislature  passing  a  law  should  always  be  ascertained 
if  possible.  Indeed  courts  declare  the  intention  of  the  legisla- 
ture, when  they  construe  any  statute,  although  they  may  have 
fsdled  in  ascertaining  correctly  such  intention. 

One  of  the  leading  rules  in  ascertaining  the  meaning  of  a 
statute,  is  to  examine  all  its  parts ;  and  all  the  provisions  of 
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the  Statute  should  be  reconciled  and  effect  given  to  them,  if  pos- 
sible. It  will  be  proper,  therefore,  before  pronouncing  defi* 
nitely  upon  the  meaning  of  the  language  employed  in  section 
6,  in  title  6,  to  proceed  and  examine  subsequent  portions  of  that 
title,  particularly  i  11.  By  section  eleven,  the  common  council 
are  empowered  to  cause  any  street,  alley,  lane  or  highway  in 
the  city  to  be  graded,  leveled,  paved,  &c.  and  to  cause  cross 
and  side-walks,  drains,  basins,  canals,  &c.  to  be  constructed, 
made,  relaid,  amended  or  repaired,  &Q.  and  to  cause  the  .ex- 
penses of  all  improvements  (except  side-walks)  made  and  di- 
rected under  that  section,  to  be  assessed  upon  the  real  estate  in 
the  city,  deemed  benefited  by  the  improvement,  in  proportion, 
&c.  It  is  declared  that  the  common  council  shall  determine 
the  amount  to  be  assessed  for  all  such  improvements,  and  shall 
appoint  five  freeholders  of  the  city  to  make  such  assessment. 
The  assessors  are,  among  other  things,  to  make  an  assessment 
roll  and  assess  the  amount  fixed  by  the  council  on  the  property 
benefited,  as  equally  as  they  can. 

It  is  very  clear  that  the  common  council  is  authorised  by  this 
section  to  cause  streets,  &c.  and  canals  and  basins  to  be  con* 
fitructed  and  made,  and  to  cause  the  expenses  of  such  construc- 
tion to  be  assessed  upon  real  estate,  and  they  must  determine 
the  amount  to  be  raised  or  assessed.  These  powers,  if  assess* 
ments  are  necessary,  are  exclusively  vested  in  the  common 
council.  They  have  reference  to  streets,  alleys,  basins  and 
canals  already  laid  out,  or  established.  The  preliminary  proceed- 
ings of  laying  out  and  ascertaining  and  paying  the  damages  of 
the  owners  of  the  land  taken^  must  have  been  previously  had ; 
at  any  rate,  the  damages  to  the  owners  of  real  estate  taken 
must  be  ascertained  and  paid  in  some  other  proceedings,  as 
this  section  does  not  provide  for  ascertaining  and  paying  dam- 
ages, but  for  the  expenses  of  the  improvement  made  under  the 
section,  that  is,  the  grading,  leveling,  paving,  &c,  the  streets^ 
alleys,  &c.  and  the  constructing  and  making  the  drains,  basins, 
canals,  &c.  It  is  obvious  that  the  expenses  of  improvement 
here  mentioned,  do  not  include  the  cost  of  the  land,  the  damages 
to  the  owner  of  the  land  taken,  but  simply  the  cost  of  cenetruct' 


NIAGAEA—FEBRUAET,  1868.  465 

Barney  v.  The  City  of  Buffalo. 

inff  the  particular  work.  In  the  case  under  consideration,  the 
common  council  proceeded  under  the  eleventh  sectiDu.  They 
determined  the  amount  to  be  assessed  for  the  making  of  a  por- 
tion of  the  canal  laid  out,  viz.  $61,500,  and  they  appointed  the 
five  freeholders  to  make  the  assessments.  Was  the  common 
council  authorized  to  do  this  ?  We  are  to  construe  §§  6  and  11 
together.  In  my  opinion  the  common  council  did  not  exceed 
their  powers.  They  acted  within  the  scope  of  their  authority. 
The  case  was  embraced  in  the  11th  section.  The  canal  had 
been  laid  out,  the  damages  of  the  land  owners  had  been  ascer- 
tained and  their  payment  provided  for.  The  canal  was  in  the 
condition  contemplated  by  §  11.  It  is  not  necessary  in  this  case 
to  hold  that  the  commissioners  appointed  by  the  court  could  not 
have  assessed  the  cost  of  constructing  the  canal  at  the  time 
they  ascertained  and  assessed  the  damages  of  the  land  owners ; 
because,  if  the  case  comes  under  section  11,  it  is  clear  that  the 
common  council  had  the  power  to  act  and  appoint  assessors,  and 
if  the  power  could  be  conferred  upon  the  commissioners  and 
upon  the  assessors  also,  it  might  be  well  executed  by  either, 
but  when  it  had  been  executed  by  the  commissioners  it  could  not 
then  be  executed  by  the  assessors.  But  I  place  no  stress  upon 
this  position. 

In  my  opinion  the  sixth  section  should  be  so  construed  as  not 
to  confer  upon  the  commissioners  the  power  to  assess  the  amount 
necessary  to  construct  the  canal.  And  this  opinion  is  strength- 
ened by  an  examination  and  consideration  of  other  provisions 
in  title  6,  and  also  a  consideration  of  the  objects  and  policy  of 
the  law,  and  the  system  designed  to  be  established  under  it. 

Title  6,  is  "  of  streets,  highways,  bridges  and  public  improve- 
ments." The  fifth  section  gives  to  the  common  council  the 
power  to  lay  out,  make  and  open  streets,  &c.  basins,  canals,  &c. 
Then  follows  the  6th  section,  providing  the  manner  of  acquiring 
the  title  or  right  to  the  land  necessary  for  any  of  the  purposes 
specified.  The  object  is  to  ascertain  the  compensation  to  be  made 
to  the  owners  of  the  land  required,  and  who  shall  pay  such  com- 
pensation or  damages,  and  in  what  proportions.  Such  is  the 
leading  object  of  the  section.    This  is  clear  enough  from  the  sec- 
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tion  itself.  It  has  been  the  general  policy  of  bur  laws  when  land 
is  to  be  acqoired  by  cities  or  other  corporationB  for  public  pur- 
poses, to  require  an  application  to  be  made  to  a  court  of  record, 
for  the  appointment  of  commissioners.  The  proceeding  is  brought 
under  the  control  and  within  the  jurisdiction  of  the  court 
But  when  the  corporation  has  obtained  the  land,  the  construc- 
tion of  the  work  and  the  raising  the  means  therefor  are  left  to 
the  corporation  This  is  so  in  proceedings  to  obtain  land  for 
streets  in  the  city  of  New-York. 

By  this  6th'  section  the  commissioners  make  their  report  to 
the  common  council,  when  objections  may  be  made.  The  coun- 
cil, when  objections  are  made,  may  confirm  the  determination 
and  assessment,  or  amend  the  same  and  refer  the  matter  back 
to  the  same  or  other  commissioners  to  be  appointed.  The  com- 
mon council  may  confirm  or  amend  the  determination  and  assess- 
ment of  the  second  commission;  then  all  the  proceedings 
come  to  an  end  ;  they  are  null  and  void.  The  7th  section  re- 
lates to  proceedings  where  land  subject  to  a  lease,  &c.  is  taken. 
The  8th  section  provides  for  an  appeal  to  the  court  of  common 
pleas  of  Erie  county  when  the  council  has  confirmed  the  report 
The  appeal  is  to  stay  the  proceedings.  By  the  9th  section,  the 
common  council,  when  the  amount  of  damages  for  taking  the 
lands  has  been  ascertained,  are,  unthin  one  year,  to  pay  or  tender 
the  amount  of  damages,  and  until  the  damages  are  paid,  they 
have  no  right  to  take  or  enter  upon  the  land.  The  10th  section 
relates  to  indening,  &C.  Little  and  Big  BufTalo  creeks.  This 
brings  us  to  the  11th  section.  I  have  refered  to  these  sections 
for  the  purpose  of  remarking  that  they  relate  exclusively  to  the 
proceedings  for  obtaining  and  paying  for  the  land  required  for 
the  improvement,  and  have  no  relation  to  the  cost  of  construct- 
ing the  particular  work.  But  in  section  11,  this  matter  of  eonr 
structing  the  work  is  taken  up.  I  regard  this  as  worthy  of 
notice  when  we  are  endeavoring  to  ascertain  the  nteaning  of  am- 
biguous language  in  section  six.  There  ifi  no  ambiguity  in  section 
11 ;  its  meaning  is  clear.  It  declares  the  process  by  which 
xhoney  is  to  be  raised  to  make  or  construct  the  particular  .im- 
provement, the  common  council  having  determined. liiavamsit. 
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It  is  followed  in  other  sections  by  provisions  ^plicable  to  par- 
ticular cases ;  and  in  §  14,  it  is  declared  that  all  assessments 
except  for  general  city  taxes,  by  this  act  directed  or  permitted 
to  be  made  upon  real  estate,  unless  it  be  otherwise  provided  by 
i  the  act,  shall  be  made  in  the  manner  particularly  prescribed  by 
the  eleventh  section  of  this  title.  This  is  not  decisive,  as 
assessments  to  a  certain  extent  t^e  provided  for  in  section  11, 
but  it  indicates  the  general  policy  of  the  law.  There  are  cases 
when  the  street  commissioners  or  such  other  officers  as  the  coun- 
cil shall  direct,  may  make  the  assessment  in  the  manner  pre- 
scribed for  assessors ;  thus  assessments  for  the  construction  or 
repair  of  side-walks,  and  in  all  other  cases  when  the  amount 
does  not  exceed  two  hundred  dollars,  title  6,  i  20.  If  the  assess- 
ment proves  insufficient  to  defray  the  expenses  of  the  improve- 
ment for  which  it  was  made,  the  council  may  direct  the  clerk  or 
any  city  officer  to  make  a  further  assessment  for  the  amount  of 
.  the  deficiency.  This  further  assessment  is  to  be  founded  on  the 
first  roll,  (that  is,  the  roll  made  by  the  assessors  appointed  by 
the  council.)  i  22. 

It  seems  to  me  after  this  examination  of  the  statute,  there 
can  be  no  doubt  as  to  the  construction  it  should  receive.  By 
the  sixth  section  the  commissioners  should  ascertain  and  assess 
the  compensation  to  be  paid  to  the  owners  of  the  land  to  be 
taken,  and  determine  who  are  to  be  benefited  by  the  improve- 
ment, and  upon  their  real  estate  they  are  to  assess  such  dam- 
age and  the  expense  of  the  improvement.  We  must  limit  the 
term  improvement  as  here  used,  and  not  apply  it  to  the  con- 
.  struction  of  the  street  or  the  excavation  of  the  canal,  the  amount 
to  be  raised  for  which  is  to  be  thereafter  determined  by  the 
common  council.  Every  step  taken  for  the  accomplishment  of  a 
particular  work,  a  street  or  canal,  may,  in  one  sense,  be  regarded 
as  an  improvement.  Improvement  is  a  large  and  indefinite 
term;  It  may  be  satisfied  in  this  case  by  oonfining  it  to  the  ex- 
penses incurred  by  the  proceedings  of  the  commissioners  which 
might  be  regarded  an  inprovement  to  a  certain  extent,  or  com- 
mencement of  measures  which  if  pursued  would  result  in  an  im- 
pcorement  in  the  form  of  a  street  or  canal  fully  constructed.    It 
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Bever  coald,  in  my  opinion,  have  been  the  intention  of  the  legis' 
htore  to  require  the  city,  in  all  cases  where  it  adopted  proceed- 
ings to  obtain  the  right  of  way  for  a  street,  to  assess  and  collect 
the  amount  necessary  to  open  and  make  the  street ;  and  yet 
this  must  be  the  result  if  we  adopt  the  construction  contended 
for  by  the  plaintiffs.  Acquiring  title  to  the  right  of  way  is  one 
thing,  and  opening  and  making  the  street  quite  a  different  thing. 
It  oflens  happens  that  it  is  quite  prudent  to  lay  out  a  street  and 
acquire  the  right  of  way  in  a  city  years  before  it  is  necessary  to 
open  and  work  the  slreet.  This  is  so  in  all  our  cities  rapifly 
increasing  in  population.  Streets  are  laid  out,  the  damages  of 
owners  of  the  land  taken,  are  ascertained,  and  paid,  and  the  street 
remains  unimproved  for  years,  until  buildings  are  erected  apoi> 
it  and  its  improvement  is  required  for  public  use.  It  is  in  time 
then  to  resort  to  the  proceedings  for  making  assessments  and 
raising  money  to  make  or  improve  the  street.  Again,  the  com- 
mon council  are  to  determine  the  amount  to  be  assessed  or 
raised  for  a  particular  improvement.  Suppose  the  common  oouu' 
eil  determine  to  raise  $1000  to  improve  a  street  in  a  cartain 
manner,  and  they  are  to  judge  of  the  manner  of  Improvement, 
and  they  expend  the  money  and  complete  the  improvement  as 
they  designed,  and  a  few  years  after  they  desire  to  make  a  much- 
more  valuable  improvement,  no  one  doubts  their  power  to  do  so. 
But  if  the  commissioners  appointed  under  $  6,  to  ascertain  the 
damages  &c.  arc  ako  to  assess  the  cost  of  the  improvement,  that 
is  the  cost  of  constructing  the  work,  there  is  no  power  to  repeat 
such  assessments  by  commissioners,  for  future  and  additional 
improvements.  It  may  perhaps  be  answered  that  the  power 
would  then  be  found  by  section  14  in  the  common  council,  viz. 
to  cause  the  street  to  be  "  repaired."  This  is  hot  satisfactory^ 
Another  rule  for  the  construction  of  statutes  is  to  consider  those 
statutes  that  are  in  pari  mcUeria,  and  also  subsequent  statutes 
touching  the  question,  as  legislative  constructions  of  the  statute. 
{See  Bac.  Ab.  Statutes  1. )  The  view  here  taken  i»  strongly  con- 
firmed by  a  new  section,  the  25th,  added  to  title  six,  in  1848.  It 
is  declared  that  at  any  time  after  the  final  confirmation  of  there- 
port  and  assessment  and  of  the  filing  of  the  sune^pr^M^iilsiI/or 
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■4n  section  six  of  said  tUle^  it  shall  be  lawM  for  the  common 
eonncil  on  behalf  of  the  city  to  make  a  convejance  to  the  people 
of  this  state  of  the  lands  appropriated  in  pnrsoance  of  such  sec- 
tion, (L  e.  the  4th  section,)  for  the  basin  canal  and  slip  to  be  ex-^ 
eavated  by  the  state,  &c.  {See  Sees*  LawSj  1848,  p.  116.) 
This  section  is  found  in  an  act  to  amend  the  act  consolidating 
and  amending  the  act  to  incorporate  the  city  of  Buffalo.  In 
this  act  the  5th  and  11th  sections  were  amended  and  made  as 
they  now  are.  Can  there  be  any  doubt  after  reading  this  2Sth 
section  that  the  legislature  understood  section  six,  as  I  have 
construed  it  'I  That  section  related  to  the  land  to  be  taken  for 
the  Ohio  basiki.  After  the  confirmation  of  the  report  and  assess- 
ment as  provided  for  in  i  6^  the  common  council  might  convey 
the  land  appropriated  in  pursuance  of  i  6,  to  the  state  for  the 
basin,  canal  and  slip  to  be  ezcarated  by  the  state.  In  short,  the 
city  was  to  obtain  under  §  6  the  title  to  the  land  by  assessing 
the  damages,  &c.  and  then  convey  the  land  to  the  state,  and  the 
-state  was  to  excavate  the  basin.  This  shows  deu'ly  that  the 
legislature  did  not  suppose  in  proceedings  under  §  6,  the  com- 
missioners  were  bound  to  assess  the  cost  of  making  or  excavating 
the  basin.  And  yet  the  report  and  assessment  were  to  be  as 
provided  for  in  §  6.  I  shall  take  leave  of  this  question  after 
Teferting  to  a  few  principles  and  cases  upon  the  construction  of 
statutes. 

Where  a  staitute  is  plain  and  unambiguous,  the  legislature 
should  be  intended  to  have  meant  what  they  have  plainly  ex- 
pressedj  and  there  is  no  room  in  such  a  case  foreonstruction ;  but 
if  upon  an  examination  of  the  whole  statute  or  statutes  in  pari  nut" 
teria,  the  evident  intention  is  different  from  the  literal  import  of 
the -terms  employed  in  a  particular  part  of  the  statute,  such  in- 
tention must  prevail.  It  is  the  will  of  the  legislature.  (J3iic. 
Ab.  Statutes,  I  UnUed  States  v.  Fisher,  1  Cond.  R.  422.)  AH 
parts  of  the  statute  should  be  considered,  and  one  part  construed 
.by  another  part.  If  one  part  is  obscure,  its  meaning  may  be 
ascertained  from  other  parts.  If  great  inconvenience  will  result 
from  a  particular  construction,  such  construction  is  to  be  avoided, 
«&lesB*the  meaning  of  the  legislature  is  plain.    The  legislative 
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meaning  and  intention,  when  ascertained,  are  always  to  preyiul. 
{Bac.  Ab.  Statutes,  I.)  The  details  in  one  part  of  a  statute 
may  contain  regulations  restricting  the  extent  of  general  ex- 
pressions used  in  another  part  of  the  same  act.  {Pennington  y. 
Cox,  2  CrancKs  R.  83.  1  Cmd.  R.  348.)  A  statute  should  be 
interpreted  according  to  the  intention  of  the  legislature  apparent 
upon  its  face,  and  every  technical  rule,  as  to  the  construction 
or  force  of  particular  terms,  must  yield  to  the  clear  expression 
of  the  paramount  will  of  the  legislature.  ( WUkinsan  v.  Leland, 
2  Pet.  R  662.  And  see  United  States  v.  Furman,  3  How. 
U,  S.  R.  665,  and  cases  there  cited  ;  People  v.  Utica  Lis.  Co. 
15  John.  868 ;  Jackson  v.  Collins,  8  Cowen^  89.)  If  it  can  be 
gathered  from  a  subsequent  statute  in  pari  materia,  what  mean- 
ing the  legislature  attached  to  the  words  of  a  former  statute, 
this  will  amount  to  a  legislative  declaration  of  its  meaning,  and 
will  govern  the  construction  of  the  first  statute.  {Bac.  Ab.  Stat- 
utes, L) 

I  have  come  to  the  conclusion,  in  view  of  all  the  provisions 
of  title  six,  in  the  defendant's  charter,  that  the  commissioners 
appointed  by  the  court  pursuant  to  §  6,  were  not  authorized  to 
assess  upon  the  real  estate  of  those  benefited,  the  cost  or  ex- 
pense of  constructing  the  canal.  2.  That  the  assessors  ap- 
pointed by  the  common  council  pursuant  to  section  eleven  had 
such  authority,  and  that  their  proceedings  are  not  void. 

The  defendant  established  upon  the  trial  a  justification,  and 
judgment  should  have  been  in  its  favor. 

The  judgment  should  be  reversed  and  a  new  trial  granted. 

New  trial  granted. 

[Niagara  General  Term,  Febraary  7, 1868.  diarom,  T\xggartKAMiiaatt 
JiuticeB.] 
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The  fiM^  that  bnt  two  commissioDer?  of  highways  were  present  when  a  proposed 
road  was  snrreyed,  and  signed  the  survey,  is  not  of  itself  a  fktal  objection  to 
the  validity  of  their  acts.  In  the  absence  of  evidence  to  the  contrary,  it  will 
be  presumed  the  third  commissioner  met  and  consulted  with  them  in  refer- 
ence to  their  proceedings,  at  or  before  the  time  the  paper  was  signed. 

The  provision  of  the  statute  (1  R.  S.  526,  ^  125)  declaring  that "  any  two  com- 
missioners of  highways  of  any  town  may  make  any  order,  &c.  provided  it 
shall  appear  in  the  order  filed  by  the-n,  that  all  the  commissioners  met  and 
deliberated  on  the  subject  en^braced  in  such  order,  or  were  duly  notified  to 
attend  a  meeting  of  the  commissioners  for  the  purpose  of  deliberating 
thereon,''  did  not  abrogate,  or  change  in  regard  to  those  ofScers,  the  com- 
mon law  rule  in  reference  to  the  execution  of  a  power  of  a  public  nature, 
by  a  majority  of  the  officers  intrusted  with  it;  or  the  rule  of  presumption 
applicable  to  such  cases. 

The  view  taken  of  that  section  in  Pitch  v.  The  Commissioners ^  <f»c.  of  CorOand, 
(22  Wend.  182,)  was  not  well  considered,  and  is  not  warranted  by  the  cases . 
cited  in  support  of  it. 

A  writing,  signed  by  two  commissioners  of  highways  and  a  surveyor,  which, 
although  it  does  not  contain  a  formal  order  laying  out  a  highway,  purports 
to  be  a  survey  of  a  roadt  describes  the  center  line,  and  states  where  the  road 

•  is  to  commence  and  terminate,  and  which  writing  is  filed  with  the  town  clerk 
and  made  a  part  of  the  records  of  the  town,  is  to  be  considered  as  intended 
by  the  commissioners  as  a  survey  and  order  establishing  the  road,  and  is  a 
substantial  compliance  with  the  section  of  the  statute,  (1  H.  S,  514,  ^  63,) 
in  respect  to  incorporating  an  order  in  the  survey.    Johnson,  J.  dissented. 

This  was  an  action  for  a  trespass  alleged  to  nave  been  com- 
mitted by  tbe  defendant,  in  entering  upon  the  plaintiff's  land  in 
the  town  of  Greece,  Monroe  county,  and  breaking  down  and  re- 
moving his  fences,  and  tearing  up  the  soil,  &c.  The  defendant, 
by  his  answer,  denied  the  facts  set  forth  in  the  complaint,  and 
alleged  that  a  road  or  public  highway  had  been  duly  and  lawfully 
laid  out  and  established,  before  the  time  of  any  of  the  alleged 
tresspases  set  forth  in  the  complaint,  by  the  commissioners  of 
highways  of  the  said  town  of  Greece,  on  or  through  the  ground 
where  the  plaintiff  alleged  the  trespasses  were  committed,  and 
that  a  survey  of  said  road  according  to  the  requirements  of  the 
statute  in  such  case  made  and  provided,  had  been  duly  filed  with 
the  clerk  of  the  said  town,  and  such  proceeding  had  by  the 
cqmmissioners  of  said  town,  as  to  establish  said  road,  or  public 
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highway,  over  and  through  the  ground  aforesaid ;  that  after  the 
Burvey  and  filing  as  aforesaid,  and  after  the  said  road  had  beea 
so  established  by  the  said  commissioners,  <me  John  Baker,  who 
claimed  to  be  the  agent  of  the  plaintiff,  fenced  up  and  obstmcted 
said  road,  which  fence  was  taken  down  by  the  defendant,  or  by 
others  at  his  request,  in  order  to  open  said  road,  which  was  a 
part  of  the  trespass  complained  of  by  the  plaintiff  in  his  com- 
plaint, and  which  was  only  about  three  rods  of  temporary  fence, 
and  which  fence  or  obstruction  was  removed  by  the  defendant, 
or  by  his  order,  as  the  overseer  of  highways  in  the  beat  or  dis- 
trict in  which  said  road  lay.  That  the  defendant  was  an  over- 
seer of  highways  in  the  town  of  Greece,  and  in  ihe  district 
through  which  said  road  run,  or  was  established  at  the  time  of 
the  alleged  trespass,  in  the  complaint  set  forth,  and  as  such 
overseer,  he  was  ordered  by  the  commissioners  of  highways  of 
sud  town  to  call  out  the  inhabitants  in  said  beat  or  district  and 
work  and  improve  said  road ;  that  in  pursuance  of  such  direction 
or  order,  he  did  warn  out  such  inhabitants  as  were  liable  to  work 
on  said  roads,  with  teams,  plows  and  scrapers,  and  did  on  the 
8th  day  of  November,  1849,  go  on  and  work  said  road,  and  did 
plow,  scrape,  &c.  and  work  said  road,  committing  no  damage  or 
trespass  on  the  plaintiff  by  so  doing,  nor  in  any  way  interfering 
with  any  land  or  premises  belonging  to  him ;  which  was  the 
trespass  and  only  trespass  complained  of  by  the  plaintiff  in  his 
complaint,  as  having  torn  up  his  ground,  &c.  The  defendant 
further  denied  that  the  plaintiff  owned  or  had  any  right  in  the 
land  or  ground  over  which  said  road  so  runs,  or  that  he  ever  had 
any  interest  in,  or  owned  the  said  ground ;  but  that  (me  Jcbn 
Baker  occupied  a  farm  adjoining  said  road  for  several  months ;  and 
that  a  portion  of  the  fence  of  said  farm  so  occupied  by  Baker, 
encroached  upon  the  said  road  or  highway,  as  originally  survey- 
ed  and  recorded ;  that  on  a  resurvey  of  said  road,  by  comnusr 
sioners  of  highways,  according  to  said  original  survey  (whioh 
had  been  duly  recorded  with  the  clerk  of  said  town)  it  was  found 
that  the  fence  of  said  premises,  so  in  the  possession  of  said  Bar 
ker,  or  several  rods  of  said  fence,  encroached  upon  the  line  of  the 
road ;  and  ascertaining  that  fact,  the  commissioners  of  highways 
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duly  notified  Baker  to  remove  the  said  obstruction  within  sixty 
days,  as  required  by  the  statute  in  such  case  made  and  provided, 
which  Baker  neglected  and  refused  to  do ;  and  the  said  Baker 
not  having  denied  in  any  way  the  sidd  encroachment  as  required 
by  the  statute,  the  said  obstruction  or  fence  was  caused  to  be 
removed  by  the  commissioners  of  highways  after  the  sixty  days 
had  expired,  and  which  was  the  other  part  of  the  trespass  com- 
plained of  by  the  plaintiff,  and  done  to  his  said  fence. 

By  an  amended  answer  the  defendant  alleged  that  the  place 
where  the  trespass  was  alleged  to  have  been  committed  was  a 
portion  of  a  highway,  the  ground  of  which  was  formerly  given 
or  dedicated  by  one  Frederidc  Bnshnell,  to  wit,  in  1835,  then 
the  owner  of  the  land  over  which  said  road  was  established,  and 
that  he  was  in  the  actual  possession  of  said  land,  and  had  the 
full  right  and  power  to  give  or  dedicate  the  same  for  the*pur- 
pose  aforesaid :  and  further,  that  the  said  road  was  surveyed  by 
the  consent,  direction  or  instruction  of  said  Bushnell,  on  the. 
ground  where  the  said  trespass  was  alleged  to  have  been  com- 
mitted, and  such  survey  bill  filed  with  the  clerk  of  the  town  of 
Greece,  and  such  proceedings  had,  that  a  road  was  laid  out, 
established,  and  worked  as  a  highway  as  aforesaid ;  and  that 
the  same  had  never  been  annulled  or  changed  up  to  the  time  of 
the  commencement  of  this  action,  by  any  act  of  the  commission- 
ers of  highways  of  tiie  town  of  Greece  ;  and  that  the  defendant 
was  in  the  discbarge  of  his  duty  as  overseer  of  highways,  of  the 
highway  district  in  which  thia  road  was  located,  at  the  time  and 
place  where  the  said  trespass  was  alleged  to  have  been  commit- 
ted; and  that  said  highway  had  been  duly  and  properly,  estab- 
lished as  such. 

The  plaintiff  by  his  reply  denied  that  the  place  where  said 
treapasses  were  committed,  was  a. portion  of  a  highway,  the 
ground  of  which  was  given  or  dedicated  by  Bushnell  in  1835 ; 
but  he  admitted  that  said  BushneU  was  then  tiie  owner  of  the  land 
where  said  trespasses  were  committed ;  and  he  denied  that  any 
road,  on  or  through  t}ie  land  where  said  trespasses  were  com- 
xnittedy  was  ever  dedicated  by  said  Bushnell,  or  surveyed  or  laid 
mit  by  him  or  under  his  directions,  or  any  such  survey  had  and 
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filed,  as  in  the  ansn^er  was  alleged ;  and  he  denied  that  any  ««Bh 
road  "was  laid  oat,  established  and  worked  as  a  highiray,  as  al- 
leged ;  and  he  denied  that  the  defendant  was  in  discharge  of 
his  duty  as  overseer  of  highways  of  any  highway  district,  in 
committing  the  trespasses  in  the  complaint  set  forth ;  he  also 
denied  that  such  alleged  highway  was  ever  duly  and  properly 
established  as  such. 

The  action  was  brought  to  trial  before  a  jury,  at  a  drcuit 
court  held  at  the  court  house  in  Rochester,  on  the  19th  day  of 
January,  1852,  before  the  Hon.  T.  B.  Strong,  one  of  the  juatioea 
of  this  court.  The  plaintiff,  to  maintain  the  issue  on  his  part, 
called  John  Baker  as  a  witness,  who  testified  that  he  held  pos- 
session for  the  plaintiff,  who  claimed  title  and  put  him  in  pos- 
session of  a  farm  of  about  81^  acres,  in  the  town  of  Greece,  Mon- 
roe *couniy,  being  the  south  half  of  lots  23  and  SO,  lying  on  the 
plank  road  leading  from  Rochester  to  Charlotte,  which  road 
bounded  said  fimn  on  the  east ;  on  the  north  there  was  a  cress- 
road  running  east  and  west,  coming  out  to  the  plank  road.  The 
dwelling  house  on  the  farm  was  about  30  feet  west  from  the  plank 
road  and  about  20  rods  from  the  cross-road ;  that  the  fence  of  the 

"  farm  fronting  said  plank  road  was  a  post  and  board  fence,  and 
on  the  cross-road  a  rail  fence.  That  the  defendant,  on  the  8th 
day  of  NoTcmber,  1849,  tore  down  about  three  rods  of  the  fence 
on  the  plank  road,  and  carried  off  the  same,  and  left  the  land 

'  open  to  cattle,  which  came  in  during  the  night  and  destroyed  about 
$80  or  $40  worth  of  vegetables,  and  injured  the  fruit  trees  in  the 
orchard.  That  he  (the  defendant)  then  came  on  to  the  pluntiff 's 
land  on  the  inside  of  said  fence,  and  by  plows  and  scrapers, 
moved  off  a  large  portion  of  the  soil  inside  of  the  fence,  which 

'  had  been  manured  and  prepared  for  gardening  purposes,  and 

'  carried  the  same  to  a  place  north  of  said  &rm ;  and  the  plaintiff 
proved  the  damage  caused  thereby,  and  rested^  The  defendant 
called  Giles  H.  Holden,  who  testUied  that  Frederick  BusfaMll 
owned  the  lands  on  both  sides  of  the  cross-road  in  the  year  18t&. 

'  The  ^witness  was  tihto  asked  the  question,  if  he  knew  the  &0tcf 
said  Bushnell  dedicating  a  highway  through  the  center  cikta 

"28  knd  80.    This  was  objected  to  as  iiamaterial,  and  also  tfitta 
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dedlcatioii  wa&  not  a  laying  out  under  the  statute,  so  as  to  form 
a  foundation  for  the  proceedings  under  which  the  defendant,  in 
his  answer,  sought  to  justify  said  trespass.  The  objection  was 
overruled  by  the  court,  to^which  decision  the  plaintiff  excepted- 
The  witness  then  went  on  to  state  that  the  road  passing  through 
iot  No.  20,  at  that  time,  went  round  the  west  side  of  lot  No.  23, 
and  the  north  side  of  23  and  30.  That  in  1835  the  witness 
suggested  to  Bushnell  the  propriety  oi  continuing  the  road 
through  lots  23  and  30  to  the  river  road,  and  he  assented,  if  it 
were  practicable.  That  two  of  the  commissioners  came  on  to 
the  land  with  witness  and  Mr.  Bushnell,  and  they  went  over  the 
proposed  route  together ;  that  the  witness  had  a  practical  knowl- 
edge of  engineering ;  that  the  witness  surveyed  the  road  through, 
and  made  a  bill  of  the  survey,  which  he  hiuided  to  the  two  com- 
missioners. That  survey  was  now  produced,  and  the  witness 
.then  proved  his  signature  to  the  same,  and  the  signatures  of  the 
two  commissioners  to  said  survey,  which  survey  was  in  the 
words  and  figures  following : 

"  A  survey  of  a  road  in  the  center  of  the  east  line  of  lot  Na 
20,  of  the  second  division  of  lots  in  township  No.  2,  in  the  town 
of  Greece ;  thence  east  150  rods  to  the  west  line  of  the  river 
road ;  to  be  a  direct  continuation  of  the  road  running  east  and 
west  through  the  center  of  lots  numbers  11, 14  and  20 ;  and 
thrice  continued  through  lots  numbers  23  and  80,  until  it  inter^ 
sects  said  river  road,  and  parallel  with  the  north  and  south  lines 
of  the  above  mentioned  lots. 

Dated  Greece,  March  17, 1836.    B,  W.  Huston. 

Hbnrt  Deyo. 
G.  H.  HoLDBN,  surveyor." 

The  reading  of  this  was  objected  to  on  the  ground  that  it  was 
a  mere  survey ;  that  there  was  no  order  laying  out  the  road  as 
jrequired  by  the  statute ;  that  it  was  signed  by  only  two  com- 
saissioners,  and  there  was  nothing  on  the  face  of  it  showing 
th^t^he  other  commissioners  had  been  notified  and  neglected  to 
.^fpear ;  nor  wy  evidenee  of  that  fiM't  ali$mde^  The  obje^ioa 
was  oy^erruled,  th^  plaintiff  excepted,  and  the  surrey  was  tijien 
;  «Hidr    Ai^d  the  witness  further  testified,  that  there  was  nothing 
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partietilar  said  about  the  mith  of  the  road ;  that  they  assumed 
it  was  four  rods  wide  and  so  sarveyed  it;  that  when  they 
came  to  the  river  road,  now  the  plank  road,  it  was  snggested  to 
mark  the  width  of  the  road,  and  it  was  so  marked  four  rods 
wide ;  two  rods  on  each  side  of  the  center  line ;  the  ax-man 
marked  a  line  on  the  trees  and  stumps  for  the  center  of  the 
road  as  it  was  run;  and  Mr.  Bushnell  was  present,  aiding, 
assisting  and  directing.  The  witness  was  pathmaster  at  that 
time,  and  immediately  afterwards  worked  the  road  through  as 
marked ;  keeping  within  the  boundaries  of  the  four  rods ;  and 
that  it  was  kept  open  as  a  road  ever  since,  and  used  by  the  pub- 
lic as  such ;  that  after  he  finished  working  it,  he  called  out  the 
commissioners  to  view  it,  who  examined  and  approved  his  work. 
On  his  cross-examination,  the  witness  testified  that  the  board 
fence  torn  down  by  the  defendant  was  beyond  the  south  line  of 
the  road  so  laid  out  and  worked  as  aforesaid ;  and  that  the 
marks  or  monuments  for  the  center  line,  made  in  1835,  were 
still  visible  at  the  river  road ;  that  this  board  fence  was  put  up 
by  Mr.  Bushnell  himself  the  following  year ;  that  the  road  was 
run  or  intended  to  be  run  due  east  and  west,  which  was  very 
nearly  the  course  of  the  road  as  it  had  been  used  from  the  time 
of  its  laying  out  to  the  time  of  the  fence  being  torn  down  in. 
1849.  The  witness  further  testified,  that  immediately  after  the 
laying  out  of  said  road  in  1885,  Bushnell  erected  fences  on  both 
sides  of  the  road  on  the  line  so  run  out,  and  that  the  board . 
fence  erected  by  him  remained  there  until  removed  by  the  de- 
fendant in  1849.  The  line  or  survey  was  intended  to  represent 
the  road  laid  out ;  the  road  as  worked  had  been  used  by  the 
public  since  it  was  opened  in  1886,  as  a  highway.  The  com- 
missioners of  highways  at  that  time  paid  witness  $25  from  the 
town  money,  for  cutting  out  and  opening  said  road.  That  after 
said  road  was  opened,  he  called  on  the  commissioners  of  high- 
ways to  inspect  it  to  see  if  it  had  been  done  according  to  eon- 
tract  ;  that  two  of  them  came  on  to  the  roadj  examined  and 
accepted  it  and  paid  him  $25  ;  witness  was  pathmaster  of  that 
road  district  the  year  the  road  was  cut  out  and  opened.    The 
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defendant  then  proved  the  signatures  of  the  commissioners  of 
highways  to  the  following  paper. 

"  Monroe  county,  town  of  Greece,  ss. — ^We  the  undersigned 
commissioners  of  highways  of  said  town,  haying  ascertained 
that  the  public  highway  therein*,  leading  from  the  southwest 
comer  of  Lawrence  Ghraty's  farm,  and  running  easterly  through 
the  center  of  lots  numbers  11, 14,  20,  28  and  part  of  30,  to  the 
river  road,  is  encroached  upon  on  the  south  side  thereof,  along 
the  lands  in  the  occupation  of  John  Baker,  by  a  rail  fence 
erected  by  the  present  or  some  former  occupant  thereof,  which 
forms  part  of  the  enclosure  of  said  land,  and  having  caused  the 
said  highway  to  be  surveyed,  we  find  the  encroachments  to  be 
as  follows  :  at  the  west  line  of  land  occupied  by  John  Baker, 
being  line  between  lots  numbers  20  and  28,  the  encroachment 
is  six  links ;  at  the  west  of  a  small  framed  house  the  encroach- 
ment is  fourteen  links  ;  about  twenty  rods  to  the  east  of  said 
frame  house  the  encroachment  is  fifty-one  links ;  at  the  line  be- 
tween lots  28  and  80  the  encroachment  is  the  entire  width  of 
the  road,  and  extends  four  links  beyond  the  north  line  of  said 
road ;  at  the  intersection  of  said  road  with  the  river  road  in  lot 
No.  80,  the  encroachment  is  over  the  entire  width  of  the  road, 
and  extends  twenty-two  links  north  of  the  north  line  of  said 
road,  and  that  all  that  narrow  strip  of  land  lying  between  said 
fence  and  the  line  above  described  is  a  part  of  the  public  high- 
way aforesaid,  excepting  the  narrow  strip  four  links  in  width  at 
the  west  line  of  lot  No.  80,  and  twenty-two  links  in  width  at 
the  river  road,  which  belongs  to  the  land  on  the  north  side  of 
said  road.  It  is  therefore  ordered  by  the  undersigned  commis- 
sioners of  highways  of  said  town,  that  the  said  rail  fence  be 
removed,  so  that  the  said  highway  be  open  and  unobstructed, 
and  of  the  breadth  originally  intended,  which  was  three  rods. 
GKiven  under  our  hands,  this  11th  day  of  August,  in  the  year 
of  our  Lord  1849.  Eli  P.  Moultbr, 

Joseph  Northrop, 
Francis  Gallery, 
'  •  Commissioners."  '' 

^  To  Mr.  John  Baker :    Take  notice,  that  an  order,  of  which 
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a  eopy  is  herennto  annexed,  has  been  made  by  the  ondersigned, 
the  commissioners  of  highways  of  the  town  of  Greece,  in  the 
county  of  Monroe,  and  yon  are  hereby  required  according  to  the 
statute  in  such  case  made  and  provided,  to  remove  l^e  fence 
therein  mentioned  within  sixty  days  after  the  service  of  this 
notice.  E.  P.  Moulter, 

Joseph  Northrop, 
Francis  Gallery, 

Commissioners." 
Elias  Avery,  sworn  on  the  part  of  the  defendant,  testified, 
that  he  resided  in  the  town  of  Greece ;  was  the  clerk  of  said 
town;  he  then  produced  the  survey,  &c.  made  by  the  wit- 
ness Holden,  in  1835,  of  said  road,  and  proved  that  the  same 
was  filed  the  17th  day  of  March,  1835,  and  was  a  part  of  the 
records  of  said  town ;  at  this  time  the  witness  ako  produced,  and 
proved  that  the  same  was  on  file  in  his  office  as  such  town  clerk, 
the  survey  and  diagram  of  said  road,  made  by  F.  I.  M.  Cornell, 
signed  by  the  commissioners  of  highways,  of  said  town,  dated 
the  11th  day  of  August,  1849,  and  filed  in  said  town  clerk^s 
office  on  the  same  day,  The  plaintiff  also  proved  that  a  copy 
of  the  said  order  and  notice  was  served  on  the  15th  day  of 
August,  1849,  on  the  occupant  of  the  land  in  question,  and  then 
offered  to  read  the  same  in  evidence.  This  was  objected  to  on 
the  grounds,  1st.  That  there  was  no  foundation  laid  for  such 
proceedings ;  that  there  was  no  laying  out  under  the  statute 
proved,  to  authorize  such  proceedings,  and  give  the  commis- 
sioners jurisdiction  to  act.  2d.  That  the  defendant  had  proved 
a  road  by  dedication,  and  he  also  showed  that  the  land  in  ques- 
tion was  no  part  of  that  road  so  dedicated,  and  that  the  road 
dedicated  was  not  the  road  described'in  the  order.  3d.  That 
there  was  no  order  laying  out  the  road  in  question,  so  as  to 
authorize  such  proceeding.  4th.  That  if  this  land  which  was 
clfumed  as  in  the  road  waa  ever  legally  laid  out,  it  was  not 
worked  within  six  years  after  such  laying  out,  but  that  a  diffeirent 
road  from  that  described  in  the  order  was  worked,  and  therefore, 
even  if  properly  laid  out,  it  ceased  to  be  a  road  for  any  purpose 
whatever.    5th.  That  the  plaintiff  was  not  estopped  bj  the  pro- 
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ceedings  of  the  commissioners,  as  lie  was  not  a  party  to  them ; 
and  that  the  mode  pointed  out  hy  the  statute  of  denying  the 
encroachment,  and  the  mode  of  trying  the  question  on  such  de- 
nial,  was  unconstitutional  and  void.  6th.  That  the  notice  itself 
did  not  state  the  encroachment  complained  of,  and  in  the  order 
the  same  was  insufficiently  descrihed ;  that  a  three  rod  road  was 
descrihed,  and  not  a  four  rod  road  as  proved  hy  the  defendant 
to  be  the  road  dedicated.  These  objections  were  severally  over* 
ruled,  and  the  plaintiff  excepted  to  the  decision  of  the  court,  and 
the  order  was  read.  The  defendant  then  jHroved,  that  at 
the  time  of  the  alleged  trespass  he  was  pathmaster  of  the  town 
of  Greece,  and  then  rested.  The  defendant,  by  his  counsel, 
insisted  that  he  had  made  out  a  perfect  defense  to  the  action  of 
the  plaintiff,  and  claimed  that  the  court  should  nonsuit  the 
plaintiff,  unless  the  plaintiff  desired  to  go  to  the  jury  on  some 
question  of  fact,  and  no  such  desire  was  expressed.  The  plain* 
tiff,  by  his  counsel,  insisted  that  the  defendant  had  not  made 
out  any  justification,  for  the  reasons  before  stated,  and  also 
because  if  the  proceedings  proved  by  the  defendant  were  suffi- 
cient to  authorize  the  defendant  to  remove  said  fence,  they 
did  not  authorize  its  removal  between  the  first  of  November  and 
the  first  of  April ;  but  if  they  did,  then  the  fence  must  not  be 
torn  down  and  the  land  left  open  in  the  manner  defendant  had 
done,  but  that  he  ought  to  have'removed  said  fence  to  the  line 
of  road  designated  in  the  order  of  the  commissioners,  «aid  not  so 
doing  he  was  a  trespasser  ab  initio.  But  the  court  decided  that 
the  defendant  had,  by  the  order  of  the  commiflsioners  and  sub* 
sequent  proceedings,  made  out  a  sufficient  justification  in  law  for 
the  trespass  complained  of,  and  directed  a  nonsuit  to  be  entered^ 
to  which  opinion  and  direction  the  plaintiff  excepted,  and  a  non* 
suit  was  accordingly  entered. 
The  plaintiff  moved  for  a  new  trial. 

/  D.  Husbands^  for  the  plaintiff. 

/.  H.  Mijartifndaley  for  the  defendant. 
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T.  B.  Strong,  J.  The  consent  of  Buslmell,  who  was  tbe 
owner  of  the  land  included  in  the  highway  in  question,  to  the 
laying  out  of  the  highway,  having  heen  given,  the  commissioners 
oi  highways  of  the  town  had  authority  to  lay  out  the  same,  with- 
out an  application  to  them  in  writing  or  the  agency  of  a  jury  <ii 
freeholders.  It  is  only  when  the  consent  of  the  owner  of  the 
land  is  not  obtained,  that  such  an  application  must  be  made  and 
a  jury  called.  (1  R.  S.  601,  502,  §  1,  §  2,  518,  514.  Noyes  v. 
Chapin,  6  Wend,  461.)  A  verbal  consent  of  the  owner  was 
sufficient  {Baker  v.  Bramatiy  6  ESU^  47,  and  case  last  cited.) 
The  fact  that  but  two  of  the  commissioners  were  present  at  the 
survey  and  signed  the  paper  designated  by  that  name,  is  not  of 
itself  a  fatal  objection  to  the  validity  of  their  acts.  In  the  absence 
of  evidence  to  the  contrary,  it  will  be  presumed  the  third  commiB- 
sioner  met  and  consulted  with  them  in  reference  to  their  proceed- 
ings at  or  before  the  time  the  paper  was  signed ;  and  if  he  did  so 
the  action  of  the  two  was  valid.  {Doughty  v.  Hope,  1  Cemstockj 
79.  8  Denio,  598,  249.  Dawning  v.  Rugar,  21  Wend,  17a 
Crocker  v.  Crane,  Id.  211.  Miller  v.  Garhck,  8  Barb,  157. 
Woolsey  v.  Tompkins,  23  Wend.  324,  826.)  In  addition  to 
t]pis  presumption,  there  is  evidence  that  the  road  was  opened  im- 
mediately, and  worked  by  the  overseer  of  highways  in  that  dis- 
trict ;  that  the  commissioners  were  called  upon  after  it  was  thus 
worked  to  examine  the  work  ;  that  two  of  them  went  and  exam- 
ined and  accepted  it  and  paid  the  overseer  "  $25,  from  the  town 
money  for  cutting  out  and  opening  said  road ;"  and  that  the  road 
has  evw  since  been  used  by  the  public  as  a  highway.  The  pro- 
vision of  the  statute,  (1  R.  S.  525,  §  125,).  declaring  that  "  any 
two  commissioners  of  highways  of  any  town,  may  make  any 
order,  &c.  provided  it  shall  appear  in  the  order  filed  by  thomi 
that  all  the  commissioners  of  highways  of  the  town  met  and  de- 
liberated on  the  subject  embraced  in  such  order,  or  were  duly 
notified  to  attend  a  meeting  of  the  commissicmers  for  the  pur- 
pose of  deliberating  thereon,"  did  not  abrogate  or  change  in  re- 
gard to  those  officers,  the  common  law  rule  made  in  reference  to  the 
execution  of  a  power  of  a  public  nature  by  a  migority  of  the  offi- 
cers intrusted  with  it,  or  the  rule  of  presumption  applicaUe  to  - 
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0«ch  oMes.  It  does  not  prescribe  a  form  for  the  order  of  the 
commissioners  when  bat  two  unite  in  it,  the  observance  of  which 
is  to  be  indispensable  to  the  validity  of  the  order,  and  the  failure 
to  comply  with  which  will  render  it  void,  whatever  the  evidence 
may  be,  and  however  strong,  as  to  the  other  commissioner  hav^- 
ing  been  consulted  and  acted.  The  object  of  the  provision  was 
rather  to  declare,  and  perhaps  enlarge,  the  common  law  power 
of  a  majority  of  the  commissioners,  than  to  restrict  it.  (2  i2.  S. 
565,  §  27.  See  notes  of  the  Revisers,  3  R.  S.  2d  ed.  520.) 
The  view  taken  of  the  section  in  jp't^cA  v.  The  Comm^rs,  ^c 
of  Kirkland,  22  Wend.  132,)  I  am  satisfied  was  not  weir  con' 
sidered,  and  is  not  warranted  by  the  cases  cited  in  support  of  it. 
A  survey  of  a  single  line  was  sufficient.  {People  v.  Commis- 
sionera  of  Salem,  1  Cowen,  28.  Lawton  v.  Cammissioners  of 
Cambridge,  2  Caines,  179.  People  v.  Commissioners  of  Red- 
hook,  13  Wend.  310.)  The-writing  which  the  two  commissioners 
signed  does  not  contain  a  formal  order  laying  out  the  highway^ 
but  it  purports  to  be  a  survey  of  a  road,  describes  the  center 
line,  and  states  where  the  road  is  to  commence  and  terminate. 
It  was  filed  with  the  tewn  clerk  and  made,  as  appears  by  the 
bill  of  exceptions,  '^  a  part  of  the  records  of  said  town."  The 
signatures  of  the  commissioners,  and  the  placing  the  writing  on 
file,  show  that  it  was  intended  by  them  as  a  survey  and  order 
establishing  the  road,  and  I  think  it  was  a  substantial  compli- 
ance with  the  statute  in  respect  to  incorporating  an  order  in  the 
survey.  (1 12.  S.  514,  i  63.)  Ko  particular  form  was  neces- 
sary, and  the  acts  of  such  officers  should  receive  a  liberal 
construction.  Regarding  the  road  as  legally  laid  out,  the  com- 
missioners in  1849  had  jurisdiction  to  take  proceedings  for  the 
removal  of  an  alleged  encroachment,  and  their  action — ^the  en- 
croachment not  having  been  denied  by  the  occupant  in  the  mode 
provided  by  the  statute — ^is  conclusive  that  the  encroachment  ex- 
isted. {Bronstm  v.  Mann,  18  John.  460.  Cow.  ^  HilPs  Notes, 
1051.)  As  the  encroachment  was  not  removed,  the  commission- 
ers might  properly  direct  its  removal.  {Laws  of  1840,  246,  §1.) 
And  no  question  was  made  as  to  the  authority  of  the  defendant 
1M  d^erseer,  to  remove  it,  assuming  that  the  oommissioneri  had 
Vol.  XV  61 
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such  power.    {See  also  Weimare  v.  Tracy,  (14  Wend.  250.) 
All  the  proceedings  in  respect  to  the  finding  of  the  encroach- 
ment, appear  to  have  been  regular.    The  plaintiff  did  not  desire 
to  submit  any  question  of  fact  to  the  jury.   • 
The  motion  for  a  new  trial  should  be  denied- 

Selden,  J.  concurred. 

Johnson,  J. ,  I  am  unable  to  agree  with  my  brethren  in  this 
case.  We  all  fully  agree  that  highway  commissioners  are  only 
^authorised  to  order  the  removal  of  fences  as  encroachments 
upon  highways,  in  cases  where  highways  have  been  laid  out 
according  to  the  statute.  The  point  of  disagreement  is  as  to 
what  constitutes  a  laid  out  highway,  within  the  meaning  of  the 
statute.  The  only  evidence  in  this  case  of  the  laying  out  of 
this  road  as  a  highway,  was  the  production  on  the  trial,  of  a 
survey  of  the  route  of  a  road,  dated  March  17, 1885,  signed  by 
two  of  the  highway  commissioners  and  the  surveyor,  which  was 
proved  to  have  been  filed  in  the  town  clerk's  office,  and  proof 
that  the  two  commissioners  whose  names  were  affixed  to  the 
survey,  actually  went  on  in  company  with  the  surveyor,  and  the 
owner  of  the  premises,  and  assisted  in  running  the  line. 

The  road,  as  appears  by  the  parol  proof,  was  surveyed  and 
marked  four  rods  wide,  although  only  the  center  line  is  de- 
scribed in  t^e  survey.  A  short  time  after  this  the  road  was 
opened  two  rods  in  width,  not  on  the  line  of  the  survey  at  die 
point  where  the  fences  were  ordered  to  be  removed,  but  near  the 
line.  The  road  as  opened  was  fenced  by  the  owner  of  the  land, 
and  thus  the  road  and  the  fences  liave  remained  about  fourteen 
years,  as  then  actually  opened  to  the  public.  The  public  never 
had  possession  of  the  portion  directed  to  be  opened  by  the 
order  in  question,  and  it  remains  to  be  seen  whether  tiiey 
acquired  and  still  retain  any  right  to  the  possession,  beyond 
the  two  rods  actually  thrown  open  and  dedicated  by  the  owner, 
by  virtue  of  these  proceedings  to  lay  out  a  highway,  if  indeed 
4Kny  such  act  was  ever  contemplated  by  the  two  commisBiaMro 
who  are  alone  shown  to*  have  acted  in' the  premises.    The^sMUte 
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(1'  R.  S.  513,  }  55)  provides  that  when  the  commissioners  shall 
lay  out  any  road  they  shall  cause  a  survey  to  he  made  of  such 
-road,  and  shall  incorporate  such  survey  in  an  order,  to  he  signed 
by  them,  and  to  he  filed  and  recorded  in  the  town  clerk's  office. 
Can  a  road  he  laid  'out  without  such  order  ?  Clearly  not.  A 
survey  is  not  sufficient ;  that  is  hut  a  preliminary  step.  The 
award  or  judgment  of  the  commissioners  is  made  afterwards, 
and  is  embodied  in  the  order,  in  which  the  statute  directs  the 
•  survey  to  be  also  incorporated.  This  order  is  the  recof d  of 
the  determination  of  the  commissioners  to  lay  out  the  road,  and 
is,  ia  my  judgment,  the  only  legitimate  evidence  of  such  deter- 
mination. Until  the  order  is  made  and  signed,  the  whole  pro- 
*ceeding  is  imperfect,  and  if  never  made,  all  the  preceding  steps 
rwhich  might  have  authorized  the  making  of  the  order,  had  the 
.commissioners  determined  to  make  it,  are  of  no  validity  or  avail 
whatever,  by  way  of  divesting  the  owner  of  the  soil  of  his  rights 
•and  conferring  them  upon  the  public.  When  private  property 
is  taken,  against  the  consent  of  the  owner,  for  the  use  of  the 
•public,  by  virtue  of  a  statutory  proceeding,  we  should  see  that 
at  least  the  essential  requirements  of  the  statute  have  been 
complied  with. 

I  understand  my  brethren  to  hold  that  as  this  survey  was 
signed  by  the  two  commissioners  who  assisted  in  making  the 
survey  and  was  caused  by  them  to  be  filed  in  the  office  of  the 
town  clerk,  it  must  have  been  regarded  by  them  as  an  order, 
and  should  be  held  by  the  court  to  be  such.  But  this  is  con- 
founding the  plain  and  obvious  distinctions  created  and  carefully 
preserved  in  the  statute.  The  statute  requires  first  a  survey, 
then  an  order,  in  which  such  survey  shall  be  incorporated,  and 
this  order  is  to  be  signed  by  the  commissioners,  and  recorded. 
JSow  it  seems  to  me  that  to  say  that  no  order  need  be  made,  but 
.that  the  survey  alone  may  be  regarded  not  only  as  a  survey 
and  an  order,  but  as  a  survey  incorporated  in  an  order,  is  simply 
to  change  the  statute,  and  substitute  for  its  plain,  unequivocal 
requirements,  the  discretion  or  the  assumed  intentions  of  the 
commissioners.  The  commissioners  signing  the  survey  a^d 
filiixg  it  in  the  town  clerk's  office  was  of  no  consequence,  as 
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nothing  of  the  kind  is  required  by  statate.  Those  acts  alone 
neither  strengthened  the  public  right  nor  weakened  that  of  the 
plaintiff.  It  is  enough  that  no  order  was  in  fact  made  laying 
out  a  highway,  and  a  oonstnxctive  order,  which  the  commission- 
ers may  or  may  not  have  intended  to  make,  or  which  they  may 
have  been  ignorant  enough  to  suppose  tliey  had  made,  can 
scarcely  have  potency  sufScient  to  oust  any  one  from  his  hith- 
erto undisturbed  possession. 

In  my  opinion  no  presumptions  are  to  be  indulged  in  h,yor 
of  the  public,  against  the  plaintiff.  I  think  courts  should  pre- 
sume that  public  officers,  when  acting  for  the  public,  intend  to  da 
just  what  their  acts  amount  to  in  contemplation  of  law,  and  if 
those  acts  are  not  sufficient  to  give  the  public  the  rights  they 
seek  to  acquire,  they  must  begin  de  noYo,  and  not  call  upon  the 
court  to  assist  by  any  loose  and  liberal  consliruction  of  their  acts« 

What  the  commissioners  in  this  instance  did,  and  all  they 
did,  was  to  make  a  survey,  two  of  them  only — so  far  as  ap- 
pears— acting,  signing  this  survey,  and  filing  it  in  the  clerk's 
office.  Had  this  been  done  prior  to  the  14th  of  April,  1826,  it 
would  have  been  made  good  by  the  statute  of  1830.  (1  R,  S. 
520,  §  98.)  That  section  was  framed  and  passed  to  cover  pre- 
cisely such  a  case  as  this,  where  a  survey  only  had  been  filed, 
and  shows  that  the  legislature  well  understood  the  difference 
between  a  survey  and  an  order.  But  unfortunately  this  survey 
was  quite  too  late  for  the  benefit  of  the  healing  virtues  of  that 
act,  and  cannot  share  in  its  confirmation  of  official  errors.  The 
legislature  had  the  power  to  give  to  imperfect  proceedings  the 
same  force  and  effect  that  belonged  to  those  which  fully  com- 
plied with  the  requirements  of  the  statute,  by  a  specific  enact- 
ment. But  courts  have  no  such  saving  or  dispensing  power, 
and  should  never  usurp  the  functions  of  the  legislatnrei 
under  the  guise  of  construction,  I  am  clearly  of  the  opinion 
that  this  road  was  never  laid  out  by  the  commissioners,  what- 
ever they  may  have  intended  to  do ;  and  that  all  the  right  the 
public  had  was  to  the  two  rods  fenced  out  by  the  owneri  which 
.^pierated  as  a  dedioatyMoi  to  that  width.    Consequently  that  tbr 
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order  of  tlie  oommissioiierB  to  remove  the  plaintiff's  fence  m  an 
encroachment  iras  whdiy  nnauthorised  and  afforded  no  protec- 
tion to  the  defendant. 

New  trial  denied. 

'  [MoNBOB  Genshal  TerM}  March  7,  1858.  3dden,  Johnum  and  T,  R^ 
l9tro%gt  Justices.] 
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Althoii£;li  tHle  or  seisiB  may  be  created  by  aa  adverse  possession  for  a  period 
long  enough  to  raise  the  legal  presumption  of  a  grant,  yet  where  the  right 
of  entry  existed  in  1831,  when  the  revised  statutes  took  effecti  the  posses^ 
sion  must  have  continued  26  yearSi  in  order  to  ripen  into  a  presumption  of 

'  such  grant,  so  as  to  bar  the  rights  of  the  holder  of  the  paper  title. 

And  ^ere  the  tenant  holding  adversely,  before  the  expiration  of  the  25  years 
conveys  the'premises  to  the  holder  of  the  regular  paper  title,  he  thereby 
does  away  with  his  adverse  possession  as  evidence  of  seisin;  and  his  wife's 
initiate  title  to  dower  &IIs  with  it ;  so  that  she  cannot  recover  dower  after 
her  husband's  death.    Cadt,  J.  dissented. 

Where  the  ri^t  to  bring  a  writ  of  right  existed  when  the  revised  statutes 
took  efifect,  ^ectment,  or  an  action  under  the  code  in  the  nature  of  eject- 
ment. Is  a  substitute  for  such  writ,  and  an  adverse  possession  of  25  years  is 
required  to  bar  an  entry. 

tfthe  premises  were  wild  and  uncultivated  when  the  demandant's  right  of 
entry  accrued,  the  action  of  ejectment,  as  a  substitute  for  the  writ  of  right, 
may  be  maintained  without  actiu^  entry,  or  taking  of  the  esplees  or  profits. 

Where  an  entry  has  been  made  upon  wild  land,  and  a  clearing  made  thereon, 
but  it  is  not  proved  by  whom,  the  presumption  is  that  the  entry  was  per- 
missive, and  it  will  be  Intended  to  have  been  under  the  true  title,  and  not  in 
hostility  to  it. 

A  deed  of  lands  held  adversely  to  the  grantor  is  void  as  against  the  person 
Ahus  holding,  and  others  coming  in  after  him ;  but  in  respect  to  all  the  rest 
of  the  world,  it  is  operative,  and  passes  the  title  fh>m  the  grantor  to  the 
grantee. 

And  if,  after  the  making  of  such  deed,  the  adverse  holder  voluntarily  aban- 
dons the  possession,  the  grantee  may  enter  and  ei^oy  tiie  land. 

The  statute  to  prevent  champerty  was  intended  for  the  protection  of  adverse 
claimants ;  who  may,  if  they  choose,  renounce  the  benefit  of  it 

Where  the  adverse  claimant  abandons,  or  voluntarily  surrenders  by  quitclaim, 
his  right  to  the  premises  before  his  right  by  advene  possession  ripens  into 
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a  title,  he  will  be  conduded,  to  the  same  extent  as  if  he  had  been  eiicted 
by  process  of  law,  at  the  salt  of  the  owner,  by  paramount  title. 
A  widow  can  recover  dower  only  upon  the  strength  of  her  husband's  titlew 
She  must  show  a  seisin  in  him,  during  the  coverture. 

Thib  was  an  action  in  the  nature  of  ejectment  for  dower. 
The  plaintiff  claimed,  as  the  widow  of  Enoch  Poor,  her  right  of 
dower  in  2^^  acres  of  land,  being  part  of  Grass  river  lot  No- 
60,  in  the  town  of  Madrid  in  the  county  of  St.  Lawrence.  The 
complaint  averred  that  Enoch  Poor  became  seised  in  fee  of  the 
premises  in  question,  together  with  other  lands,  by  deed  execu^ 
ted  by  Asa  Lord  and  Chauncey  Eice,  on  the  1st  day  of  October, 
1816 ;  that  he  had  the  land  surveyed,  took  possession  of  the 
same  by  virtue  of  the  conveyance,  during  said  year,  1816,  and 
remained  in  peaceable  and  continuous  possession  thereof,  till 
May,  1838 ;  that  he  enclosed  it  with  a  substantial  fence ;  hav- 
ing purchased  of  Nathaniel  Homadieu  the  betterments  on  said 
land ;  and  about  the  same  time  having  purchased  the  said  land 
from  Lord  and  Bice,  for  which  he  paid  them  the  sum  of  $275. 
That  he  took  such  possession,  claiming  title  by  virtue  of  said 
purchase,  and  cultivating  and  improving  it  as  above  set  forth, 
until  1888.  The  complaint  then  averred  the  marriage  of  the 
plaintiff  with  Enoch  Poor,  in  May  1887,  with  whom  she  lived 
and  cohabited  till  his  death  in  June  1850.  The  answer  denied 
the  allegations  in  the  complaint,  except  the  marriage  of  the 
plaintiff,  and  death  of  the  husband,  both  of  which  were  admitted. 
The  answer  then  averred  that  the  defendant  and  one  Hiram 
Horton  were  absolutely  seised,  in  fee  simple,  of  the  premises  in 
question  on  the  11th  of  May,  1838,  and  that  being  so  seised, 
they  on  that  day  demanded  possession  of  them  from  the  sidd 
Enoch  Poor.  That  said  Poor  had,  during  his  possession,  made 
certain  improvements  thereon,  and  that  it  was  agreed  between 
the  said  John  and  Hiram  Horton  and  said  Poor,  that  Poor  should 
surrender  to  them  the  possession  of  the  premises,  and  that  they 
should  pay  him  $200  for  his  improvements.  That  on  or  about 
the  12th  day  of  May,  1888,  the  defendant  and  said  Hiram  Hor- 
ton did  pay  to  said  Poor  the  said  sum  of  $200,  and  Poor  volun- 
tarily surrendered  up  the  possession  of  the  premises  to  said 
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defendant  and  Horton,  who  had  ever  since  occupied  and  enjoyed 
them. 

The  reply  denied  the  material  averments  in  the  answer,  and 
alleged  that  the  defendant  and  Hiram  Horton  wrongfully  dis- 
possessed the  said  Poor,  and  that  the  plaintiff  had  never  ac- 
quiesced in  said  wrongful  act,  and  had  never  executed  any 
conveyance  of  her  right  in  the  premises. 

The  cause  came  on  to  he  tried  before  Justice  Hand,  at  the  St. 
Lawrence  circuit,  in  February,  1852.  The  marriage  of  the  plain- 
tiff to  Enoch  Poor,  on  the  10th  day  of  June,  1837,  and  the  death 
of  Poor  in  June  1850,  were  admitted.  The  plaintiff  then  gave 
in  evidence  a  quitclaim  deed  from  Enoch  Poor  to  John  Horton 
and  Hiram  Horton,  dated  May  11,  1888,  for  the  consideration 
of  ^200,  acknowledged  May  12, 1838,  for  the  premises  described 
in  the  complaint,  which  were  admitted  by  the  plaintiff's  counsel 
to  be  part  of  Grass  river  lot  No.  50.  The  plaintiff  then  put  in 
evidence  a  warranty  deed  of  the  same  premises,  from  Asa  Lord 
and  Chauncey  Rice  to  Enoch  Poor,  dated  the  1st  day  of  October, 
1816,  acknowledged  by  Lord  the  22d  day  of  August,  1818,  and 
by  Rice,  September  18, 1818.  The  execution  of  this  deed  was 
witnessed  by  Joel  Gray  and  Job  Hurlburt.  It  was  recorded 
September  18, 1818.  James  Simons,  a  witness  for  the  plaintiff, 
testified  that  he  knew  Enoch  Poor  in  his  lifetime,  and  the  lot  in 
question.  Poor  occupied  it  prior  to  the  spring  of  1838.  He 
had^occupied  it,  to  the  witness'  knowledge,  twenty  years,  before 
clearing  and  fencing  it.  He  commenced  clearing  and  fencing  it 
in  1816  or  1817.  He  cleared  and  enclosed  at  that  time  five 
acres.  He  continued  in  possession  from  that  time  down  to  the 
spring  of  1838.  John  Horton  went  into  possession  of  the  lot 
when  Poor  went  out,  in  1838,  and  had  been  in  possession  ever 
since.  The  witness  further  testified  that  he  first  knew  the  lot 
in  question  in  1815.  It  was  not  then  cleared  or  enclosed,  except 
that  the  timber  had  been  mostly  cut  off  on  5  or  6  acres,  and 
about  two  acres  had  been  cleared  and  fenced.  Poor  began  to 
elear  the  piece  in  1816  or  1817 ;  some  of  the  logs  had  been 
cleared  off  a  piece  partly  cleared  before,  and  he  did  not  occupy 
ihd  rest  oi  t^e  lot  in  any  manner,  except  to  cut  fire  wood  on  it 
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No  more  was  fenced.  Six  or  Beven  years  after  be  made  his  flrti 
clearing,  he  cleared  another  piece,  of  about  five  acres — making 
ten  acres  in  all ;  the  residue  remaining  in  wood,  not  fenced,  sev- 
eral years  longer.  The  witness  occupied  a  part  of  the  25  acres ; 
a  piece  of  about  two  acres,  on  one  side  of  the  lot.  He  took  pos- 
session of  it  under  an  agreement  or  purchase  from  Poor.  The 
plaintiff  having  rested,  the  defendant's  counsel  gave  in  evidence 
a  quitclaim  deed  from  Chauncey  Bice  and  wife  to  Jerah  Meach, 
dated  1st  October,  1810,  recorded  June  14, 1814,  conTeying  land 
which  included  the  premises  in  question  ]  also  a  quitclaim  deed 
from  Asa  Lord  to  JerieLh  Meach  dated  October  11th,  1814,  cover- 
ing the  same  premises.  ^  Also  a  quitclaim  deed  from  Jerah 
Meach  to  Ezra  Meach,  dated  August  8, 1814,  acknowledged  and 
recorded  August  10,  1814,  containing  the  same  description  as 
in  the  last  deed,  and  describing  the  land  as  Grrass  river  lot 
No.  50. 

The  defendant's  counsel  then  offered  in  evidence  a  deed  from 
Ezra  Meach  to  Barnabas  Holmes,  dated  August  7, 1818,  record- 
ed February  22d,  1810 ;  and  also  a  deed  from  Holmes  to  Timo- 
thy Beed,  dated  23d  March,  1820,  and  recorded  March  25, 1823» 
covering  the  same  premises.  The  plaintiff's  counsel  objected 
to  the  introduction  of  both  these  deeds,  on  the  ground  that  they 
were  void  for  champerty.  The  court  reserved  the  question,  and 
the  deeds  were  read  in  evidence.  The  defendant's  counsel  then 
read  the  record  of  a  judgment  in  the  St.  Lawrence  common  pleas, 
in  favor  of  Daniel  Lake  against  Timothy  Beed,  filed  and  dock- 
eted January  10, 1821,  for  $231,29 ;  and  also  gave  in  evidence 
the  docket  of  the  judgment  in  the  office  of  the  clerk  of  the  coun- 
ty of  Bt.  Lawrence.  The  defendant  then  offered  in  evidence  a 
sheriff's  deed  of  the  same  premises,  made  by  C.  D.  Baymond) 
sheriff  of  St.  Lawrence  county,  to  Horatio  Q.  Munson,  dated 
March  18, 1826,  which  deed  recited  a  writ  of ^.  fa.  issued  out 
of  the  court  of  common  pleas  of  the  county  of  St.  Lawrence, 
tested  the  28th  day  of  January,  1826,  for  the  sum  of  $817,77, 
in  favor  of  Daniel  Lake  against  Timothy  Beed,  and  a  sale  by 
the  sheriff  in  pursuance  of  the  said  writ,  of  the. premises  de- 
scribed in  the  deed  from  Holmes  to  Timothy  Beed,  to  Horaftia 
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G.  Munson,  conveying  all  the  right  and  title  of  said  Timothy 
Beed  in  the  premises,  at  the  time  of  docketing  the  judgment  or 
at  any  time  thereafter.  It  was  admitted  by  the  plaintiif' s  coun- 
sel, that  no  other  judgment  than  the  one  proved,  existed  against 
Bead,  in  favor  of  Lake.  The  plaintiflF's  counsel  objected  to  the 
deed  being  read  in  evidence,  on  the  grounds,  1.  Because  there 
had  been  no  judgment  on  which  to  found  it ;  and  2.  Because  it 
was  void  for  champerty.  The  court  reserved  the  question,  and 
the  deed  was  read.  The  plaintiff's  counsel  admitted  that  the 
county  clerk  had  searched  and  could  find  no  execution  in  his 
office,  answering  to  the  judgment,  or  to  the  recitals  in  the  sher- 
iff's deed,  and  that  C.  D.  Baymond,  the  sheriif,  was  dead.  The 
defendant's  counsel  then  offered  in  evidence  a  deed  covering  the 
premises  conveyed  by  the  sheriff's  deed,  from  Horatio  G.  Mun- 
son and  wife  to  John  and  Hiram  Horton,  dated  and  acknowledged 
March  24,  1826,  and  recorded  March  27,  1826.  The  same 
objection  was  made  to  this  deed,  that  it  was  void  for  champerty, 
and  the  court  reserved  the  question.  James  Simons  was  recalled 
by  the  plaintiff,  and  was  asked,  *^  By  what  title  did  Enoch  Poor 
claim  to  hold  the  premises  in  question  ?"  The  defendant's  coun- 
sel objected  to  this  question,  on  the  ground  that  .Poor's  admis- 
sions or  declarations  were'  not  admissible,  except  when  made  to 
the  owner,  or  against  the  party  nutking  them.  The  court  over- 
ruled the  objection,  and  the  defendant  excepted.  The  witness 
answered,  that  Poor  claimed  to  be  the  owner  of  the  land,  when 
he  sold  a  part  of  it  to  him,  (the  witness,)  in  1816.  He  got  his 
fire  wood  off  it,  and  kept  one  cow,  and  raised  his  grain  and  grass 
on  the  piece  which  he  fenced.  The  five  acres  were  fenced  in 
1816  or  1817,  and  the  other  five  acres  some  years  after.  There 
was  no  more  enclosed  till  1838.  Poor  claimed  title  by  paying 
for  the  land  and  taking  a  deed  from  Lord  and  Bice.  The  wit-- 
ne^^s  paid  $200  of  the  price^for  Poor,  to  Asa  Lord. 

Caleb  Pierce  was  called  By  the  defendant,  who  offered  to  prove 
by  him  Enoch  Poor's  declarations.  The  plaintiff's  counsel  ob- 
jected to  his  declarations  being  received  for  the  purpose  of  af- 
fecting the  plaintiff's  title.  The  court  overruled  the  objection, 
and  the  plaintiff*  excepted.    The  witness  aniswered  that  in  1888 — 
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a  short  time  before  Poor  went  out  of  possession — ^he  remarked  to 
the  witness  that  he  was  afraid  he  was  about  to  lose  his  lot  of 
land,  (alluding  to  the  premises  in  question.)  The  witness  asked 
him,  How  so?  He  said  Mr.  Horton  claimed  it  by  a  prior  title ; 
that  Horton  had  made  an  offer  to  compensate  him  for  his  im- 
provements, or  something  to  that  effect,  and  that  he  had  made 
up  his  mind  to  accept,  rather  than  to  lose  his  land  and  get 
nothing.  The  parties  having  rested,  the  court  directed  the  jury 
to  find  a  verdict  for  the' plaintiff,  for  one-third  of  22t^  acres  of 
land,  subject  to  the  opinion  of  the  court  on  a  case  to  be  made, 
and  with  leave  to  the  defendant  to  move  for  a  nonsuit. 

Ed.  Craryy  for  the  plaintiff. 

T.  F.  Russelly  for  the  defendant. 

C.  L.  Allen,  J.  The  marriage  of  Enoch  Poor  with  the 
plaintiff  having  been  admitted,  and  his  death  in  1850  having 
been  shown,  she,  as  his  widow,  is  entitled  to  dower  of  all  the 
lands  of  which  he  was  seised  at  any  time  during  the  coverture. 

I.  It  is  insisted  that  Enoch  Poor  had  a  perfect  indefeasible 
title  to  the  premises  in  question,  by  virtue  of  his  twenty  years* 
adverse  possession,  under  a  claim  of  title  founded  on  a  written 
conveyance.  It  is  argued  by  the  counsel  for  the  defendant  that 
possession  of  the  premises  by  Enoch  Poor  will  not  be  presumed 
hostile  and  adverse  to  the  title  of  Meach,  but  must  be  presumed 
to  have  been  permissive,  and  in  subordination  to  that  title. 
This  would  be  so,  in  the  absence  of  all  proof  on  which  to  found 
an  adverse  possession.  Every  presumption  is  in  favor  of  pos- 
session in  subordination  to  the  title  of  the  true  owner.  And 
where  a  party  does  not  enter  originally  under  a  title  hostile  to 
the  owner,  it  will  be  intended  that  he  entered  under  his  tide. 
(9  John.  168.  12  Id.  866.  16  Id.  293.)  But  if  the  entry  is 
under  color  of  title,  the  possession  will  be  adverse.  The  fact  of 
the  possession,  and  its  character,  or  the  quo  animo  of  its  com- 
mencement or  continuance,  are  the  only  tests,  and  the  entiy 
muat  be  made  m  good  faith,  with  a  belief  i^t  the  land  is  Us, 
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irnd  that  be  has  a  good  title.  The  law  then  raises  the  presump- 
tion, and  the  jury  or  court  to  whom  the  question  is  left  are  not 
at  liberty  to  disregard  it.  {Livingston  v.  The  Peru  Iron  Co^ 
9  Wend.  511.  Ctapp  v.  Bromagham,  9  Cowen,  680.  2  R,  S. 
294,  §§  9, 10.)  It  is  not  necessary  that  there  should  be  a  right- 
ful title.  If  it  is  taken  and  held  in  good  faith,  under  claim  and 
color  of  title,  and  exclusive  of  any  other  right,  that  is  all  that  is 
required.  (12  Wend.  674.  7  Hill,  476.  8  Cowen,  596,  and 
various  other  ccises.)  The  doctrine  of  adverse  possession  is  too 
well  settled  at  this  day,  to  render  discussion  or  authority  neces^ 
sary.  What  then  are  the  facts  going  to  establish  that  position 
in  the  present  case  ? 

Enoch  Poor,  the  husband  of  the  plaintiff,  purchased  the  prem- 
ises, and  took  a  warranty  deed  from  Asa  Lord  and  Chauncey 
Rice,  the  same  persons  from  whom  the  defendant  derives  his 
title,  on  the  1st  day  of  October,  1816,  and  entered  into  posses- 
sion under  that  deed,  claiming  title,  and  in  1816  or  1817  com- 
menced clearing  and  fencing  the  lot.  He  at  first  cleared  about 
five  acres^  Six  or  seven  years  afterwards,  he  cleared  another 
piece,  of  about  five  acres.  The  residue  of  the  lot  remained 
unoccupied,  and  without  fence,  for  several  years,  except  that  Poor 
<5ut  fire  wood  on  it.  At  the  time  he  purchased  he  paid  for  the 
lot.  One  witness  swears  he  paid  $200  of  the  purchase  money, 
for  him,  to  Asa  Lord.  He  also  agreed  to  sell  a.  piece  of  the  lot 
lying  on  one  end  of  it,  of  about  two  acres,  to  the  same  witness^ 
He  thus  occupied,  claiming  title  to  the  loi;,  until  he  conveyed  to  ^ 
John  and  Hiram  Horton  in  May  181^  for  the  consideration  of 
$200.  It  appears  to  me  that  the  evidence  was  abundantly  suffi- 
cient to  establish  an  adverse  possession  of  twenty  years.  It 
was  not  necessary  that  an  actual  occupancy,  or  enclosure  of  the 
whole  lot  should  be  shown,  as  Poor  claimed  and  entered  under 
a  warranty  deed  from  the  persons  admitted  to  have  held  the 
original  title,  the  boundaries  of  which  included  the  whole  prem- 
ises, and  part  of  which  he  enclosed  and  improved,  claiming  the 
wholej  and  using  such  parts  as  he  chose,  in  cutting  wood. 
{Jackson  v.  Woodruff,  1  Cowen  276.)  He  entered  and  acted 
in  good  fiuth)  paying  a  fair  consideration  for  the  ^ot,  and  receiv- 
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ing  a  warranty  deed  for  it,  improving  and  cultivating  a  part  of 
it,  and  agreeing  to  sell  another.  His  claim  to  the  lot,  under 
these  circumstances  was  valid,  and  not  founded  upon  mere  parol 
declarations  to  a  stranger,  as  is  insisted  upon  by  the  defendant^ 
but  to  a  person  to  whom  he  was  contracting  to  sell  a  portion  in 
good  faith.  It  was  hostile  to  any  other  owner.  The  grant  was 
a  good  foundation  for  the  adverse  possession,  and  it  was  no 
doubt  adverse  in  its  inception  and  continuance.  Indeed  it  has 
been  held  in  a  recent  case,  that  if  the  grantee  in  a  deed  for 
lands  in  fee  enters  in  the  lifetime  of  the  grantor,  and  holds 
both  the  land  and  the  deed  for  a  period  of  time  sufficient,  if 
adverse,  to  bar  an  entry,  the  character  of  his  possession  may 
be  ascertained  from  the  language  of  the  deed  ;  and  if  that  pro- 
fesses to  convey  an  absolute  title  in  fee,  (as  the  deed  does  in 
this  case,)  the  inference  is  that  both  the  entry  and  possesaioa 
were  adverse.     {Corwin  v.  Corwin,  9  Barb.  219,  227.^ 

II.  But  it  is  contended  by  the  counsel  for  the  defendant  that| 
admitting  that  Poor  had  possession  of  the  whole  promises  from 
1816  to  1888,  when  he  conveyed  to  the  defendant,  still  the 
plaintiff  is  not  entitled  to  recover,  for  the  reason  that  her  hus- 
band had  no  seisin  or  estate  of  inheritance  to  which  her  right 
of  dower  could  attach.  That  the  defendant  had  the  regular 
paper  title  from  Lord  and  Rice,  the  common  source,  who  con- 
veyed to  Jerah  Meach  by  quitclaim  in  1814,  and  of  course 
before  they  conveyed  to  Poor  by  deed  of  warranty,  in  1816. 
That  though  title  or  seisin  may  be  created  by  an  adverse  hold- 
ing for  a  period  long  enough  to  raise  the  legal  presumption  of  a 
grant,  yet  this  being  a  case  where  the  right  of  entry  existed 
in  1831,  when  the  revised  statutes  .took  effect,  the  possession 
must  have  continued  25  years,  in  order  to  ripen  into  a  presump- 
tion of  such  grant,  so  as  to  bar  the  rights  of  the  holder  of  the 
paper  title.  That  Poor,  having  conveyed  to  the  defendant,  in 
1888,  before  that  period  had  run,  did  away  with  his  adverse 
possession  as  evidence  of  seisin ;  and  that  the  plaintiff's  initiate 
title  to  dower  falls  with  this  surrender  of  her  husband's  pos- 
session, and  she  is  therefore  not  entitled  to  recover. 

It  has  been  repeatedly  adjudged,  and  is  undoubtedly  estab* 
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lished,  that  where  the  right  to  bring  a  writ  of  right  existed 
when  the  revised  statutes  took  effect,  ejectment,  or  an  action 
under  the  code  in  the  nature  of  it,  is  a  substitute  for  such  writ, 
and  an  adverse  possession  of  25  years  is  required  to  bar  an 
entry.  (10  Wend.  104.  28  Id.  816.  8  Hill,  844.  6  Id,  634. 
Fosgate  v.  Herkimer  Man.  and  Hy.  Co.  9  Barb.  287,  297.) 
The  same  cases,  or  a  pottion  of  them,  as  well  establish  the 
other  position,  that  where  a  party  claiming  could  not  sustain  a 
writ  of  right,  but  was  only  entitled  to  bring  ejectment,  then  he 
would  be  barred  by  an  adverse  possession  of  20  years. 

The  important  question  here,  then,  is,  could  the  defendant 
Horton,  or  in  case  the  deed  througu  which  he  claims  since  the 
conveyance  to  Poor  in  1816,  should  be  held  void  for  champerty, 
could  he,  in  the  name  of  his  remote  grantor  Ezra  Meach,  have 
maintained  a  writ  of  right  against  Poor  while  he  was  in  pos- 
session? The  plaintiff's  counsel  insists  that  he  showed  iu 
Enoch  Poor  a  perfect  and  indefeasible  title  to  the  premises  in 
question  by  virtue  of  his  twenty  years'  adverse  possession, 
under  his  claim  of  title.  By  the  former  statute  of  this  state 
(1  R.  L.  185)  twenty  years'  adverse  possession  was  a  bar  to  a 
right  of  entry,  and  a  valid  defense  to  an  action  of  ejectment. 
But  the  limitation  to  a  writ  of  right  was  25  years.  By  tho 
revised  statutes  writs  of  right  were  abolished,  and  the  action 
of  ejectment  was  substituted  as  a  remedy  in  all  proper  cases. 
(2  12.  iS.  803,  iil,  2,  8.)  These  statutes  also  make  20  years 
the  general  period  of  limitation  to  this  action,  whether  brought 
as  a  substitute  to  a  writ  of  right,  or  otherwise.  But  this  period 
is  not  universal.  These  statutes  declare  that  the  provision 
shall  not  apply  to  any  action  commenced,  nor  to  any  cases 
where  the  right  of  action  accrued,  or  the  right  of  entry  existed, 
before  the  time  when  the  chapter  took  effect ;  but  that  all  such 
cases  should  remain  subject  to  the  laws  then  in  force.  (2  R.  8. 
300,  §  45.)  The  chapter  took  effect  in  1830.  At  that  time 
Enoch  Poor  was  in  possession  claiming  title  under  his  deed  ex- 
ecuted in  1816.  But  in  fact  he  had  no  right  or  title,  his 
grantors  having  conveyed  their  title  to  the  premises,  by  deed, 
to  Jerah  Meach,  in  1810  or  1811,  and  could  have  maintained  an 
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action  in  the  nam^  of  Ezra  Meach,  to  whom  Jerah  Meach  oon* 
veyed  in  1814,  and  through  whom  he  derived  tide,  either  of 
ejectment  or  writ  of  right,  and  the  recovery  would  have  enured 
to  his  benefit.  The  defendant  then^  through  his  r^note  grantor^ 
having  a  right  of  action  in  1830,  by  writ  of  right,  was  not 
barred,  except  by  an  adverse  possession  of  25  years,  from  main* 
taining  an  action  in  the  nature  of  a  writ  of  right  in  the  same 
manner  in  1838,  when  Poor  conveyed  to  him  the  premises; 
unless  it  was  necessary  for  him  to  prove  an  actual  seisin,  eith^ 
in  himself  or  in  his  grantors,  by  taking  the  esplees  or  profits 
of  the  land.  At  common  law  actual  seisin  was  necessary,  to 
maintain  a  writ  of  right.  Lord  Coke  says,  ''  If  neither  the 
terretenant,  nor  any  of  his  ancestors,  were  seised  of  the  land, 
within  the  time  of  limitation,  he  cannot  maintain  a  writ  of  rights 
for  the  seisin  of  him  of  whom  the  demandant  himself  purchased 
the  law  availeth  not."  (Co.  Litt  298  a.)  "So  the  seisin 
which  is  requbite  in  a  writ  of  right,  in  land,  ought  to  be  actnal^ 
and  not  seisin  in  law."  Booth,  in  his  treatise  on  real  actions, 
says  the  demandant  in  a  writ  of  right  must  allege  a  seisin  and 
taking  of  the  profits,  which  is  called  the  esplees^  so  that  it  must 
be  an  actual  seisin."  [Booths  111.)  In  Williams  v.  Grvni^ 
(2  Saund.  45  &,)  it  is  said  that  "  in  order  to  maintain  this  action 
[a  writ  of  right]  the  demandant  must  show  an  actual  seisin, 
either  in  himself  or  his  ancestor,  by  taking  the  esplees  or  profits 
of  the  land.  Therefore  it  is  held  that  a  purchaser  cannot  main- 
tain the  action,  except  upon  his  own  seisin."  This  question  has 
received  considerable  discussion  in  our  courts,  and  I  think  has 
been  fully  settled  by  the  decisions  in  our  own  state.  In  Jack- 
son V.  Sellicky  (8  John.  262,)  the  court  held  that  it  is  as  clear  a 
doctrine  of  the  common  law  that  an  actiud  entry  by  the  wife  or 
husband  is  necessary  to  the  completion  of  a  tenancy  by  the 
curtesy,  as  that  it  is  necessary  to  maintain  a  writ  of  right  And 
yet  it  was  decided  that  where  a  feme  covert  was  the  owner  of 
wild  and  uncultivated  lands  she  was  to  be  considered  in  law  and 
in  fact  possessed,  so  as  to  enable  her  husband  to  become  a  teft* 
ant  by  the  curtesy.  Kent,  J.  in  delivering  the  opinion  of  the 
court,  said,  ^'  The  question  iSi  was  she  not  to  be  oonsidered  aS 
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seised  in  fact  of  these  premises,  so  as  to  enable  her  husband  to 
become  a  tenant  by  the  curtesy.  To  deny  this  would  be  extin- 
guishing the  title  of  tenant  by  the  curtesy,  to  all  wild  and  un- 
cultivated land.  The  possession  of  such  property  follows  the 
.title,  and  so  continues,  until  an  adverse  possession  is  clearly 
made  out.  This  is  the  uniform  doctrine  of  the  court.  To  re- 
quire the  actual  occupation  would  be  an  unreasonable,  if  not  an 
impracticable  requisition.  The  general  language  of  the  English 
cases  is  that  there  must  have  been  an  actual  ontry,  but  the  rulo 
had  reference  to  enclosed  or  cultivated  lands.  We  must  take 
the  rule  with  such  a  construction  as  the  peculiar  state  of  new 
lands  in  this  country  requires."  He  concludes  by  remarking, 
"  that  actual  entry,  or  pedis  possession  is  not  absolutely  requi- 
site, and  that  if  the  party  is  constructively  seised  in  fact,  it  will 
be  sufficient.  This  case  has  been  followed  up,  and  affirmed  by 
our  courts  ever  since.  For  although  in  Williams  v.  Wood- 
ard,  (7  Wend.  250,)  it  was  held  that  a  writ  of  right  cannot 
be  sustained  by  the  devisee,  upon  the  seisin  of  his  testator,  yet 
it  was  admitted  that  the  heir  could  avail  himself  of  such  seisin, 
and  Sutherland,  J.  remarked  that -he  could  see  no  good  reason 
why  a  devisee  should  not  be  allowed  to  count  upon  the  seisin  of 
his  testator,  except  that  such  had  been  the  long  established 
doctrine  in  England  and  this  country. 

In  Bradstreet  v.  Clarke,  (12  Wend.  602,  677,  678,).the  case 
of  Jackson  v.  SeUick  was  reviewed  and  approved,  and  the  case 
of  Given  v.  Litten  and  others,  (8  Crcmch,  245,)  referred  to  as 
authority.  Story,  J.  in  delivering  the  opinion  of  the  court  in 
the  last  case,  says,  that  even  "  if  at  common  law  an  actual  pe- 
dis possessio,  followed  by  an  actual  perception  of  the  profits, 
were  necessary  to  maintain  a  writ  of  right,  which  we  do  net 
admit,  the  doctrine  would  be  inapplicable  to  the  waste  and  va- 
cant lands  of  our  country.  The  common  law  itself,  in  many 
cases,  dispenses  with  such  a  rule,  and  the  reason  of  it  ceases 
when  applied  to  a  mere  wilderness.  The  object  of  the  laV,  in 
requiring  actual  seisin,  was  to  evince  notoriety  of  title  to  the 
neighborhood  and  the  consequent  burthen  •  of  feodal  duties.  In 
tbe  simplicity  of  ancient  times  there  were  no  means  of  ascertain^ 
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ing  titles  bat  by  the  visible  seisin,  and  indeed  there  was  no  other 
mode,  between  subjects,  of  passing  title,  but  livery  of  the  land 
itself  by  the  symbolical  delivery  of  turf  and  twig.  The  moment 
a  tenant  was  thus  seised  he  had  a  perfect  investiture,  and  if 
ousted  could  maintain  his  action  in  the  realty,  although  he  had 
not  been  long  enough  in  possession  to  touch  the  esplees.  Hie 
very  object  of  the  rule,  therefore,  was  notoriety,  to  prevent 
frauds  upon  the  land  and  upon  the  tenants.  We  are  entirely 
satisfied  that  a  conveyance  of  wild  or  vacant  lands  gives  a  con- 
structive seisin  thereof  in  deed  to  the  grantee.  It  attaches  to 
him  all  the  legal  remedies  incident  to  the  estate.  Upon  any 
other  construction,  infinite  mischief  would  result."  The  same  doo- 
trine  is  recognized  and  supported  in  Cole  v.  Irvine^  (6  JEfitt,  684.) 
So  that  it  seems  to  be  well  established  that  if  the  premises 
were  wild  and  uncultivated,  when  the  demandant's  right  of  entry 
accrued,  the  action  by  writ  of  right  might  be  maintained,  with- 
out actual  entry.  In  the  present  case  the  land  in  question  was 
not  cleared  or  enclosed  in  1815,  or  for  several  years  after  the 
deed  to  Jerah  Meach,  except  that  the  timber  had  been  cut  <^ 
of  about  5  or  6  acres,  and  2  acres  of  it  had  been  cleared,  bat  it 
was  not  proved  by  whom.  The  presumption  is,  therefore,  that 
it  was  by  the  legal  owners.  The  prooi^  then,  is  either  that  the 
land  was  wild  and  uncultivated  when  Enoch  Poor  entered,  or 
that  if  any  clearing  or  improvement  had  been  made,  it  had  been 
done  by  the  legal  owners,  and  then  there  was  actual  seisin. 
The  witness.  James  Simons,  testified  that  a  man  by  the  name  of 
Howard  had  been  upon  the  lot  prior  to  1816  and  burned  ooaL 
This  entry  must  be  presumed  to  have  been  permissive,  and  will 
be  intended  to  have  been  under  the  true  title,  unless  there  is 
clear  proof,  (which  there  is  not,)  that  it  was  claimed  to  be  in 
hostility  to  that  title.  (6JbAM.197.  S  John.  Cos.  12i.  9  John. 
168.  12  Id.  865.  16  Id.  291.  2  R.  IS.  8d  ed.  28,  5§  143, 
144, 146.)  Here  then,  if  the  land  was  cultivated  or  improved, 
it  was  done,  so  far  as  the  evidence  shows,  by  or  under  the 
owners,  and  actual  S^eisin  is  shown,  so  as  to  make  the  remedy 
by  writ  of  right  perfect,  even  at  common  law.  In  ^tfaer  point 
of  view,  therefore,  the  right  of  entry  by  writ  of  right  easted 
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in  1830;  and  continaed  till  1838,  not  spent  when  Poor  conveyed 
to  the- defendant    Poor  knew,  or  at  all  events  was  bound  to 

•  know,  that  his  grantors  had  conveyed  the  premises  to  Jerah 
Meachy  as  his  (Meach's)  deeds  were  on  record  in  1814,  before 

*  Poor's  pnr6hase,  and  the  law  presnmed  all  entries  to  be  under 
that  title.    This  voluntary  surrender  by  Poor  before  the  expi- 

•ration  of  the  25  years,  did  away  with  his  adverse  possessiop,  as 
evidence  of  seisin,  and  the  plaintiff's  initiate  title  to  dower  fell 
with  it,  as  it  was  liable  to  be  defeated  by  any  subsisting  claim 
in  law  or  equity,  which  would  have  destroyed  her  husband's 
seisin.  At  the  time  of  Poor's  conveyance  in  1838,  he  was 
liable  to  have  been  ejected,  as  the  defendant,  in  the  name  of 
his  remote  grantor,  was  not  yet  barred  by  lapse  of  time  from 
asserting  his  title  to  the  premises. 

It  is  contended  that  the  whole  of  the  conveyances  under 
which  the  defendant  claims,  tkfter  1816,  are  void  for  champerty ; 
all  of  them  having  been  made  while  Poor  was  in  possession, 
claiming  adversely.  As  against  Poor  while  he  was  thus  holding 
^adversely,  those  deeds  were  probably  void.  But  it  has  before 
been  remarked  that  Horton,  in  1838,  could  have  sued  and 
counted  in  the  name  of  Ezra  Meach  his  remote  grantor,  who 
obtained  title  in  1814,  to  whom  the  objection  could  not  apply, 
and  a  recoveiy  would  have  enured  to  his  benefit.  They  were 
only  void,  however,  as  against  him  and  those  coming  in  after 
him.  {lR.S.n9,iU7.  2/d.  691,  §6.  2 Barb.  Ch. Sd8.  9 
John.  55.  8  Wend.  440.  9  Id.  511.  6  HUly  634,  and  numerous 
other  cases.  The  deeds  were  not  void  as  to  all  the  rest  of  the 
world,  and  passed  the  title  from  the  grantor  to  the  grantee. 
And  if  the  adverse  holder  voluntarily  abandoned  the  possession 
the  grantee  could  enter  and  enjoy  the  land.  (Livingston  v. 
Proseus,  2  Hill,  526.  Kenada  v.  Gardner,  8  Barb.  S.  C. 
Rep.  589.) 

«  The  statute  was  intended  for  the  protection  of  adverse  claim- 
ants, who  might,  if  they  chose,  renounce  the  benefit  of  it. 
(5  HiUy  273,)  Poor,  the  adverse  claimant  here,  abandoned  or 
voluntarily  surrendered  by  quitclaim  his  right  to  the  premises,' 
before  that  right  had  ripened  into  a  title,  and  must,  I  think,  be 
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ooncladed,  to  the  flame  extent  as  if  he  had  been  evicted  by  pio- 
cesB  of  law,  at  the  suit  of  the  owner,  by  paramount  tide. 

The  objection  as  to  the  variance  between  i^e  judgment 
proved,  and  the  recital  in  the  sheriff's  deed,  does  not  affect  the 
validity  of  the  deed,  so  far  as  the  bona  fide  purchaser  in  this 
case  was  concerned.  (5  Wend.  529.  10  John.  181.  5  Barb. 
565.  8  Id.  404.  9  Cowen,  182.)  It  is  argued  that  tiie  decla- 
rations of  Poor  after  he  had  obtained  title  to  the.  premises,  are 
not  admissible  as  evidence  to  affect  the  plaintiff's  right  to 
dower.  There  might  be  force  in  this  argument  if  Poor  had 
ever  obtained  title  by  adverse  possession,  but  the  conclusive 
answer  is,  that  he  never  did  obtain  such  titie,  having  abandoned 
the  possession  before  the  requisite  lapse  of  time.  The  same 
answer  applies  to  the  objection  that  as  the  defendant  could  not 
maintain  a  i^frit  of  right  because  his  deed  was  void,  he  cannot 
set  up  such  defense  to  this  action.  The  difficulty  is  that  tha 
plaintiff  most  recover  upon  the  strength  of  her  husband's 
title ;  that  is,  she  must  show  a  seisin  in  him  during  the  coveri- 
ure ;  which  she  fails  to  do.  It  is  not  contended  that  the  defendr 
ant  is  estopped,  by  having  taken  a  quitclaim  deed  from  Enoch 
Poor,  from  disputing  his  title.  Since  the  cases  of  Sparrow  v. 
Kingman,  (1  Comst.  242,)  and  Finn  v.  Sleight,  (8  Barh.  405,) 
that  doctrine  can  no  longer  be  urged. 

On  the  whole,  I  am  of  opinion  that  Enoch  Poor  ^^as  never 
seised  of  the  premises  in  question,  and  that  the  defendant  is  en- 
titled to  judgment. 

Hand,  J.  concurred. 

Gadt,  J.  dissented. 

Judgment  for  defendant. 

[WASHoroTON  OurouL  Term,  May  2, 1868.  Bmd  Cody  and  C  Xi.  SOm, 
JoBtices.] 
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In  itBspfOM  quare  dautumfregU,  and,  enticing  away  the  aervmnt  of  the  plaix^ 
tiff,  it  seems  that  neither  the  county  court  nor  this  conrt,  can  set  aside  a 
Judgment  rendered  by  a  Justice  of  the  peace,  on  a  yerdict,  on  account  of 
•xoesstre  damagesi  unless  tiiey  are  so  excesshre  as  to  erince  partiality,  pT»- 

*  J«dlce  or  pniian. 

As  a  general  rule,  a  specific  performance  of  a  contntctj  made  by  an  adult,  for 
personal  services,  will  not  be  enforced. 

In  this  state,  no  absolute  property  can  be  acquired  in  the  person  or  personal 
serviees  of  an  adult,  by  an  executory  contract ;  nor  can  such  a  contract  be 
enfbroed  by  any  criuinal  proceeding. 

7he  rule  giyiag  am  omployer  a  right  of  action  for  enticing  away  his  a^rvant, 
has  not  been  overruled  here,  U  seems. 

A  license  to  ei)ter  the  house  of  another,  should  be  pleaded,  in  trespass. 

This  was  an  appeal  from  the  decision  of  the  Saratoga  coonty 
court,  reyersing  a  judgment  of  a  justice^  court,  in  favor  of  the 
plaintiff.  The  complaint  was  that  the  wife  of  the  defendant, 
B.  Badgeley^  broke  and  entered  the  close  of  the  plaintiff,  and  en' 
ticed  Catharine,  a  servant  girl  of  the  plaintiff,  to  leave  his  em^ 
ployment ;  that  said  servant  had.  ever  since  been  discontented  and 
refmsed  to  serve  the  plaintiff,  in  consequence.  The  answer 
wholly  denied  the  complaint ;  and  also  stated,  that  if  either  of 
the  defendants  ever  entered  the  plaintiff's  premises,  the  latter 
used  abusive  language  to  the  wife ;  and  the  defendant  B.  Badge- 
ley  denied  that  he  entered  the  premises.  The  cause  was  tried 
by  a  jury.  One  Wright  testified  that  the  girl  Catharine  was 
taken  from  the  poor  house  by  the  plaintiff,  and  that  he,  being 
keeper,  told  the  plaintiff's  wife,  she  could  keep  her  as  long  as 
she  liked.  One  Southard  testified  that,  the  defendant,  B.  Badge- 
ley,  asked  him  to  take  Cath'a]s$j|e  to  the  railroad,  if  he  could  not 
carry  her.  The  daughterj^|%e  plaintiff  testified,  that  the  de- 
feuiknt  Sarah  B.  came^lE^r  father's  Louse,  and  she  asked  her 
to  step  into  her  motifs  room,  but  that  she  stept  into  the 
kitchen  and  shut  the  door  in  the  face  of  the  witness.  That  after  a 
time  her  mother  went  into  the  kitchen,  and  the  defendant  Hrs. 
B.  came  into  the  dining  room,^  whea  Mrs.  B.  told  her  mother 
that  she  came  after  Catharine.  The  plaintiff's  wife  told  her  she 
thought  she  had  no  claim  upon  Catharine  after  sending  her  to 
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the  poor  house.  Mrs.  B.  said  she  thought  she  had  She  fui^ 
ther  testified  that  she  had  frequently  found  the  defendant,  Mrs. 
B.  in  the  kitchen.  That  Catharine  was  hindered  ahout  an  hour 
vrhile  Mrs.  B.  was  there.  The  plaintiff  told  Mrs.  B.  he  did  not 
think  it  decent  for  her  to  come  into  the  house  and  try  to  get 
away  his  servants.  Catharine  got  her  bandbox  and  said  she 
was  going  away,  for  Mrs.  B.  said  she  must,  and  had  made  her 
certain  promises.  That  her  mother  talked  with  Mrs.  B.  some- 
time down  by  the  gate.  She  further  testified  that  after  this, 
the  girl  was  discontented,  and  it  was  difficult  to  get  her  to  do  her 
work.  On  her  cross-examination,  she  testified,  among  other 
things,  that  when  her  mother  came  back  from  the  gate,  she  said 
she  had  agreed  she  would  send  the  girl  to  the  railroad  in  a  week* 
That  Mrs.  B.  was  there  two  hours.  That  she  saw  B.  Badgeley 
there  also.  The  girl,  Catharine,  testified  that  Mrs.  B.  came  into 
the  kitchen  and  asked  her  if  she  had  rather  live  with  the  phun'^ 
tiff  than  her.  That  she  answered,  she  would  rather  live  witiii 
Mrs.  B.  That  she  was  contented  until  that  time  at  the  plain* 
tiff's,  and  should  have  been  if  Mrs.  B.  had  not  oome  after  her. 
Mrs.  B.  told  her  she  would  not  have  to  work  so  hard  for  her, 
and  that  she  would  get  grave  stones  for  her  child  That  she 
had  rather  live  with  Mrs.  B.  That  Mrs.  B.  told  her  she  had 
better  stay  with  the  plaintiff  till  his  wife  got  another  girl,  and 
that  she  still  remained  there.  That  when  Mrd.  B.  first  came  in, 
she  told  her  she  had  come  after  her.  Both  the  defendants  prom'^ 
ised  to  come  after  her.  That  she  could  not  be  contented  at  the 
plaintiff's.  Southard  also  testified  that  Catharine  was  a  simple 
minded  girl ;  and  it  appeared  that  she  had  had  a  child,  at  the 
poor  house.  The  defendant  moved  for  a  nonsuit,  but  the  mo- 
tion was  refused,  and  the  jury  found  a  verdict  for  $20  damages. 
That  judgment  was  reversed  by  the  county  court,  and  the  plaiU'^ 
tiff  appealed. 

A.  Haighi,  for  the  phiintiff. 

'     G.  G.  Scott,  for  the  defendant. 
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By  the  Courts  Hand,  P.  J.  In  this  state,  a  contract  for  tiie 
{>er8onal  services  of  an  adalt,  as  a  general  thing,  is  a  matter  for 
<x>urt8  of  law :  and  for  a  violation  of  it,  the  remedy  is  in  dao> 
ages ;  and  a  specific  performance  will  not  be  enforced.  {Hamr 
blin  V.  Dinneford.  2  Ed.  Ch.  R,  529.  Sanquirico  v.  Benedetti^ 
1  Barb.  S.  C.  R.  315.  Corseiiiy.  De  Rivafinoli,4c  Paige,  264. 
Kemble  v.  Kean,  6  Sim.  333.  Clarke's  case,  1  Blackf.  122- 
Smiih  V.  Gould,  2  Ld.  Raym.  1274.  2  Kent,  258,  n.)  No 
absolute  property  can  in  this  state  be  acquired  in  the  person  or 
{>ersonal  services  of  an  adult,  by  an  executory  contract.  Nor 
have  we,  and  probably  we  never  shall  have  here,  criminal  pro- 
ceedings to  enforce  such  a  contract  of  hiring,  as  in  England. 
{See  11  Q.  B.  Rep,  455 ;  9  Id.  80, 92  ;  5  Id.  926, 988 ;  14  East,^ 
605 ;  2  Toml  L.  D.  378 ;  3  /d.  454 ;  15  Vin.  317.)  But,  unless 
there  is  something  in  the  genius  of  our  institutions  that  renders 
the  law  of  the  mother  country  inapplicable,  it  is  here,  as  there, 
actionable,  to  entice  &om  the  service  of  another,  one  who  is  in 
the  employment  of  the  latter,  under  a.  contract  not  fully  executed* 
{Ctnom's  Tr.  361.  3  Bl  142.  F.  N.  B.  167.  Hart  v.  Al-- 
dridge,  Cowp.  54.  Reg.  v.  Danid,  1  Salk.  880.  S.  C.  8  Id. 
191.  2  Ld.  Raym.  1116.  2  Sel.  N.  P.  291.  Blake  v.  Lanyon. 
6  T.  R.  221.  Reev€?s  Dam.  Rel.  876.  Sddm&re  v.  Smith, 
13  John.  322.  Dubois  v.  AUen^  Anthon,  94.  James  v.  LeRoy, 
6  John.  276-  2  Sel.  N.  P.  291.  Boston  Glass  Man.  Co.  v. 
Binney,  4  Pick.  425.  Nichol  v.  Martin,  2  Esp.  R.  782.  King 
V.  Hlggins,  2  East,  5.  Bird  v.  Randall,  3  Bwrr.  1346.  &  G 
1  IT.  Bl.  A  373,  387.  6?M»rcr  v.  Astor,  4t  J  B.  Moore,  12. 
And  see  Woodward  v.  Washburn,  3  Denio,  869.)  This  right 
of  action  may  have  had  its  origin  in  English  statutes.  (iP.  N.  B. 
169.)  However  that  may  be,  it  is  familiar  law  in  England,  and 
does  not  seem  to  have  been  overruled  here*  But  I  do  not  put 
this  decisi<Mi  on  that  ground,  nor  give  any  definite  opinion,  for 
it  is  not  necessary  to  decide  that  point  in  this  action,  which  is 
for  breaking  and  entering  the  close  of  the  plaintiff,  and  there 
^  enticing  his  servant  to  leave  his  employment.  The  gravamen 
of  the  complaint  is  trespass  domum  f  regit,  and  the  persuasion 
of  the  servant  is  matter  of  aggravation.     This  the  defendants 
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deny  m  general  terms,  and  also,  as  mattwin  jdstificataon,  ple^ 
that  they  weQt  there  to  see  the  girl  Catharine.    And  it  is  oob' 
tended  that  there  is  an  implied  license  in  such  cases ;  and  her» 
alsO)  license  in  fact.    I  find  no  evidence  to  siistain  an  impliei 
license.    It  was  not  proved  that  the  parties  were  even  aeigli^ 
bors.    On  the  contrary,  it  would  seem  from  the  testimony,  that 
they  were  not.    It  was  not  proved  that  they  were  aoqnainted  be^ 
fore  the  alleged  trespass  ;  or  that  either  of  the  defendants  had 
ever  been  there  before.    Nothing  appeared  from  which  we  ai^ 
authorized  to  presume  that  familiar  intimacy  fr<m\  which  per* 
haps  in  some  cases,  a  license  can  be  implied.    And  oertamljf 
the  law  gave  the  defendants  no  right  to  enter  the  kitchen  of  tke' 
plaintiff  unbidden,  to  entice  away  his  servants.    Nor  does  the 
return  contain  evidence  of  an  express  license.    It  has  been  held 
that  a  servant  cannot  give  such  license.    Boldring'shaiw  v.  Rafff 
Cro.  Eli.  876.)    And,  indeed,  the  same  as  to  the  power  of  the 
wife.    ( Taylor  v.  Fisher,  Cro.  Eliz.  246.)    But  however  that 
be,  there  is  no  proof  of  such  license  in  this  case.    The  defend- 
ant, Mrs.  B.  as  I  understand  the  testimony,  when  first  discov* 
er^d,  was  in  the  house ;  and  on  being  invited  into  the  room 
where  the  wife  of  the  plaintiff  then  was,  by  hie  daughter,  instead 
of  accepting  the  invitation,  she  went  into  the  kitchen,  shutting 
the  door  in  the  face  of  the  latter.    Even  if  she  stood  at  or  with- 
out the  door  when  invited,  and  if  the  daughter  had  authority, 
she  did  not  enter  the  house  in  pursuance  of  that  invitation. 
Several  times  after  that,  she  was  found  in  the  kitchen  with  the 
girl.    And  according  to  the  statement  of  the  answer,  the  plain- 
tiff, so  far  from  consenting  to  all  this,  used  sir(»g  and  harsh 
language  to  the  defendant  S&rs.  Bv    Besides,  no  license  was 
pleaded.    Even  under  the  old  system  license  mvst  have  been 
pleaded  in  trespass,  and  could  not  be  given  in  evidence  under' 
the  general  issue.    (1  Chitty  BL  340,  488.    BenmeU  v.  AUbseU, 
2  T.  R.  166.  Cowev^s  TV.  697.) 

The  damages  are  said  to  be  excessive,  particularly  as  the  ser- 
vant did  not,  in  fact,  leave  before  suit ;  but  was  permitted  to 
eontinue  in  the  service  of  plaintiff  for  a  time.  I  doubt  whttfaer 
the  cmtnty  ooart  can  reverse  a  jti^ment  far  thai  eaiee  wkmof 
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ill  an  aotkm  of  trespass,  unless  the  verdict  is  so  outrageously 
excessive  as  to  evince  partiality,  prejudice,  or  passion.  (Crrck 
on  N,  Tr.  484.)  But  if  it  can,  we  cannot  say  in  this  case  they 
are.  excessive.  In  Gunier  v.  Astar^  (4  J.  B.  Moore,  12,)  al- 
though the  workmen  were  engaged  by  the  piece,  the  recovery 
was  neatly  1^8000.  The  jury,  no  doubt,  were  good  judges  of  the 
matter,  and  probably  thought,  as  did  die  great  commentator  on 
the  laws  of  England,  that  this  was  "  an  ungentlemanlike,"  (or 
onlady  like)  act,  as  well  as  illegal,  (3  BL  142; )  one  calculated 
to  produce  ill  blood,  and  disturb  the  peace  and  quiet  of  families, 
besides  violating  the  plaintiff's  legal  rights.  And  upon  the 
whole,  I  think  the  defendants  must  be  satisfied  with  their  verdict 
Judgment  of  the  county  court  reversed,  and  that  of  the  justice 
affirmed,  with  costs. 

[Wabhington  Genssal  Term,  Uhj  2, 1858.    Bandf  Cody  and'  C.  !#.  AUen^ 
Jnstices.] 


Tract,  adm'x,  &c.  vs.  Tracy  and  others. 

The  geneiml  nde  Is  that  real  estase  is  not  to  be  iibaxged,  wifh  the  payment 
ef  legacies,  unless  the  intentioli  of  the  testator  is  expressljy  dedarad  in  the 
will,  or  clearly  to  be  inforred  from  the  lang^oage  and  dispositions  of  the  wilL 

But  when  the  real  and  personal  estate  are  blended  in  one  devise  to  the  same 
person,  the  real  estate  becomes  chargeable,  together  with  the  personal,  for 
both  debts  and  legacies. 

This  action  was  brought  by  the  plaintiff,  widow  and  adminis- 
tratrix of  Otis  L  Tracy,  who  died  in  1850,  leaving  a  will,  and 
infant  children,  as  well  as  other  children  of  full  age.  The  per- 
sonal property  of  the  testator  was  insufficient  to  pay  his  debts. 
His  real  estate  was  therefore  sold,  under  the  order  of  the  court 
Afier  the  payment  of  such  debts,  a  surplus  of  $500  from  such 
sale  remained.  The  suit  was  brought  to  obtain  among  other 
things  1^  construction  of  the  will  of  the  (leoeaaed,  and  to  determine 
the  disposition  of  the  surplus,  imder  the  provisions  of  th^  wiU« 
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The  will,  after  directing  the  payment  of  the  tefltator's  deibtSy 
gave  and  bequeathed  onto  each  of  his  children,  Joseph,  Jane 
and  Mary,  one  hundred  and  fifty  dollars.  The  testator  then 
gave  all  the  rest,  residue  and  remainder  of  his  estate,  both  real 
and  personal,  unto  his  children  by  his  present  wife,  to  wit,  Ros- 
well,  John,  Sarah,  William  and  Charles,  and  such  other  child  or 
children,  if  any,  as  he  should  thereafter  have,  bom  of  his  present 
wife,  to  be  divided  between  the  said  children  of  his  present 
wife,  share  and  share  alike,  subject  to  their  mother's  right  of 
dower  in  his  real  estate.  And  it  was  declared  to  be  his  will, 
that  in  making  the  division  of  his  property  between  his  children 
none  of  them  should  be  charged  with  any  thing  he  had  advanced 
or  should  advance  to  them  or  any  of  them. 

H.  R.  Mygatt^  for  the  plaintiff. 

James  Clapp^  Jun.  for  the  infant  defendants. 

J.  W.  Olomr,  for  the  other  defendants. 

Mason,  J.  The  only  question  presented  in  this  case  is, 
whether  the  three  legacies  of  $150  each,  to  Joseph,  Jane  and 
Mary,  are  to  be  deemed  a  charge  upon  the  real  estate  of  the 
testator.  The  general  rule  upon  this  subject  is,  that  the  per- 
sonal estate  is  the  prinuury  fund  for  the  payment  of  debts  and 
legacies,  and  therefore  if  the  testator  gives  a  legacy  without 
specifying  who  shall  pay  it,  or  out  of  what  fund  it  shall  be  paid, 
the  legal  presumption  is  that  he  intended  it  should  be  pud  out 
of  his  personal  estate  only,  and  if  that  is  not  sufficient,  the  leg- 
acy fails.    {Harris  v.  Fly,  7  Paige,  421.) 

The  question  whether  the  legacies  are  a  charge  upon  the  real 
estate  in  this  case,  must  be  determined  by  reference  to  the  will 
itself.  The  general  rule  is  that  real  estate  is  not  to  be  charged 
with  the  payment  of  legacies,  unless  the  intention  of  the  testator 
is  expressly  declared  in  the  will,  or  clearly  to  be  inferred  from 
the  language  and  disposition  of  the  will.  {Lupton  v.  Luptcn, 
2  John.  Ck.  614.)  Upon  the  question  whether  legacies  are  an 
implied  charge  upon  the  real  estate,  dependent  in  all  cases  upon 
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the  language  and  dispositions  of  the  will,  the  anthorities  are 
very  noxnerous,  and  the  judicial  mind  finds  itself  much  perplexed 
to  reconcile  them.  I  have  no  disposition  to  enter  upon  a  discus- 
eion  of  them.  I  think  the  case  of  Luptan  v.  Lupton,  before 
cited,  is  a  sound  exposition  of  the  law  upon  that  subject,  and  is 
decisive  of  the  case  under  consideration,  unless  the  blending  and 
combining  the  real  and  personal  estate  in  one  devise,  in  this 
case,  shall  be  held  to  give  a  different  construction  to  the  will. 
In  the  will  under  consideration  the  testator  has  undoubtedly 
charged  his  debts  upon  the  real  estate.  He  then  gives  $150 
to  each  of  his  children,  Joseph,  Jane  and  Mary,  and  the  will  then 
proceeds  as  follows :  "  Second.  All  the  rest,  residue  and  remain- 
der of  my  estate,  both  real  and  personal,  including  all  real  estate 
I  may  hereafter  purchase,  I  give,  devise  and  bequeath  to  my 
children  by  my  present  wife,  &c.  &c.  to  be  divided  between  the 
said  childrcQ,  share  and  share  alike,  Subject  to  their  mother's 
right  of  dower."  There  is  a  blending  and  combining  the  real 
and  personal  estate  in  one  devise  and  in  the  same  clause  of  the 
will.  It  must  therefore  operate  to  charge  real  estate  with  these 
legacies,  or  it  must  operate  to  charge  the  real,  equally  with  the 
personal.  The  rule  seems  to  be  settled  that  when  the  real  and 
person&l  are  blended  in  one  devise  to  the  same  person,  the  real 
estate  becomes  chargeable  with  the  personal,  for  both  debts  and 
legacies.  {Kidney  y.  Coussmaker,!  Feff.jun.  436.  BurdweU 
V.  Boiightan,  2  Atk.  268.  Hassell  v.  Hassell,  2  Dickens,  527. 
Beach  v.  Biles,  4  Mad.  187.  Morehouse  v.  Sc€srp,  2.  Myl  4* 
Craig,  707,  8.  Cole  v.  Turner,  4  Russ.  876.  Hassanclever 
V.  Tudcer,  2  Binn.  526.  Whitman  v.  Norton,  6  Id.  895.  Ad- 
avis  V.  Brockell,  5  Mete.  282.  Rafferty  v.  Clarke,  1  Brad. 
Rep.  478.) 

I  direct  therefore  that  this  judgment  be  entered  in  the  form 
submitted  in  the  record,  declaring  these  legacies  a  charge  upon 
the  real  as  well  as  personal  estate. 

[Chenancio  Special  Tkrm,  Augiiat  8, 1852.    Masont  Justice.] 
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Assignees  of  a  warehouse  receipt  for  grain  can  take  no  greater  right  or  inter- 
est  than  their  assignor  possessed,  and  are  chargeahle  with  the  same  notice 
and  with  all  the  equities  that  would  apply  to  him. 

If  he  is  chargeable  with  su£Scient  notice  to  put  him  on  inquiry  which  would 
have  led  to  a  knowledge  of  the  fraud  of  one  of  the  makers  of  the  receipt, 
it  is  the  same,  to  him,  as  if  fUll  notice  of  such  fVaud,  and  the  fklsity  of  the 
receipt,  had  been  proved  upon  him ;  and  in  that  event,  the  same  conse- 
quence attaches  to  the  assignees. 

The  assignees  are  not  protected  as  bona  fide  purchasers  or  holders,  as  in  the 
case  of  commercial  paper,  but  they  take  the  assignment  crnn  onere^  and 
occupy  no  better  position  than  would  their  assignor,  in  case  he  had  not 
assigned  the  receipts. 

Where  a  note  and  drafts  were  made  by  S.,  a  member  of  the  firm  of  C.  &  S., 
in  his  individual  name,  and  discounted  by  the  plaintiffs,  for  B.,  the  payee 
of  the  note  and  acceptor  of  the  bUls,  and  the  money  was  received  by  S.  as 
an  individual,  and  not  as  a  member  of  the  firm  of  C.  ^  S.,  the  transaction 
not  purporting  to  be  a  partnership  transaction ;  and  B.  indorsed  and  deliv- 
ered to  the  plaintiffs,  as  collateral  security  for  the  payment  of  the  note 
and  drafts,  three  warehouse  receipts,  made  by  S.  and  signed  with  the  name 
of  the  firm,  which  receipts  falsely  acknowledged  the  receipt  of  grain  ft-om 
B.,  subject  to  the  order  of  B. ;  Held  that  B.  had  notice,  or  was  bound  to 
know,  that  8.  was  pledging  the  partnership  effects,  securities,  or  credit  for 
his  individual  benefit;  that  the  circumstances  were  sufficient  to  put  him 
on  inquiry  as  to  the  truth  of  the  facts  stated  in  the  receipts ;  and  that  no 
recovery  could  be  had  against  the  firm,  upon  the  warehouse  receipts,  by 
the  plaintifik  as  the  assignees  thereof. 

This  was  an  action  to  recover  the  value  of  5200  bushels  of 
wheat,  against  the  defendants  as  copartners  in  the  storage  and 
warehouse  business,  under  the  name  of  Colt  &,  Shackleton,  and 
wa^  founded  upon  three  warehouse  receipts  for  the  wheat,  signed 
by  the  defendant  Shackleton,  in  the  name  of  Colt  &  Shackleton. 
On  the  trial,  at  the  Livingston  circuit  in  May,  1852,  before 
Selden,  justice,  the  plaintiff  introduced  and  read  in  evidence  ^ 
note,  two  bills  of  exchange  and  three  warehouse  receipts,  as 
follows : 

"  $1200.  Rochester,  August  28, 1851. 

Ten  days  after  date,  I  promise  to  pay  E.  N.  Buell,  or  (»rder. 
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twelve  hundred  dollars,  at  the  Commercial  Bank,  Rochester,  for 
value  received.  Richard  Shackleton." 

Indorsed,  "  E.  N.  Buell, 
J.  0.  Stone." 

<<  $2000.  Rochester,  August  16, 1851. 

Twenty  days  after  date,  pay  to  the  order  of  Geo.  R.  Clark, 
Esq.  cashier,  two  thousand  dollars  at  the  Commercial  Bank  of 
Rochester,  value  received,  and  charge  to  the  account  of 

Richard  Shackleton.'' 
To  E.  N.  Buell,  Rochester. 

This  was  accepted,  on  the  face  thereof,  by  Buell.  The  other 
bill  of  exchange  was  in  the  same  form,  for  a  similar  amount, 
drawn  by  and  upon  the  same  persons,  and  accepted  by  said  E. 
N.  Buell,  and  dated  August  21st,  1851.  The  first  of  said  ware- 
house receipts  was  in  the  words  and  figures  following :  "  Re- 
ceived, in  store,  Piffard,  August  11, 1851,  from  R.  Shackleton, 
fourteen  hundred  bushels  of  wheat,  subject  to  the  order  of  E. 
N.  Buell,  of  Rochester,  free  of  charges. 

1400  bush.  Colt  &  Shackleton." 

/fMfor«6d,"E.N.  Buell." 

The  next  receipt  was  in  similar  form,  between  the  same  parties, 
for  twenty-four  hundred  bushels  of  wheat,  dated  August  16th, 
1851,  and  indorsed  by  said  E.  N.  Buell.  The  remaining  receipt 
was  also  in  similar  form,  between  the  same  parties,  for  the  same 
quantity  of  wheat  as  the  last,  dated  August  21st,  1851,  and 
indorsed  by  said  E.  N.  Buell.  It  was  admitted  that  the  signa- 
ture, "  Colt  &  Shackleton,"  to  the  warehouse  receipts,  was  in 
the  handwriting  of  Richard  Shackleton,  and  that  the  other  sig- 
natures and  indorsements  on  the  note,  bills  of  exchange  and 
warehouse  receipts  were  made  by  the  parties  respectively  by 
whom  they  purported  to  have  been  made. 

The  plaintiff  then  called  Eben  N.  Buell  as  a  witness,  who 
testified  that  the  note  of  $1200,  above  set  forth,  was  a  renewal 
of  a  previous  note  of  the  same  parties,  for  the  same  amount, 
dated  the  11th  of  August,  1851.  That  this  last  mentioned  note 
was  discounted  by  the  plaintiffs  on  the  day  of  its  date,  at  the 
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request  of  the  witnees,  and  ut  the  flame  time  the  witness  tran9«> 
ferred  by  his  indorsement  thereon  and  delivered  to  the  plainfiffii 
ns  collateral  security  for  the  loan,  and  for  the  payment  of  said 
note,  the  warehouse  receipt  of  the  11th  August,  above  set  forth* 
The  money  received  from  the  plaintiffs  was  handed  by  the  wit^ 
nees  to  R.  Shackletcn,  on  the  same  day.  The  witness  farther 
testified  that  the  bill  of  exchange  of  the  16th  of  August,  1851| 
for  $2000,  was  discounted  by  the  plsontiffii  on  the  day  of  its 
(late,  at  the  request  of  the  witness^  and  at  the  same  time  the 
witness  transferred  and  delivered  to  the  plaintiffs  the  receipt  of 
the  16th  of  August,  1851,  as  security  for  the  loan  and  payment 
of  the  bill  of  exchange,  and  that  the  money  received  from  the 
plaintiffs  was  immediately  paid  over  by  the  witness  to  Shackle^ 
ton.  The  witness  further  testified  that  the  bill  of  exchange  of 
the  21st  of  August,  1851,  for  $2000,  was  discounted  by  the 
plaintiffs  on  the  day  of  its  date,  at  the  request  of  the  witness, 
nnd  at  the  same  time  the  witness  transferred  and  delivered  to 
tlie  plaintiffs  the  receipt  of  the  2l8t  of  August,  as  security  tot 
the  loan  and  for  the  payment  of  the  bill  of  exchange.  The 
money  received  by  the  witness  from  the  plaintiffis  was  immedi** 
ately  paid  over  by  him  to  Shackleton.  The  witness  Buell  fur- 
ther testified  that  the  receipts  were  drawn  by  hira,  the  witness, 
at  Rochester,  and  signed  in  his  presence  by  Shackleton,  and 
tiiat  the  defendant  Colt  was  not  present  when  they  were  iexe** 
cuted.  That  the  several  receipts  mentioned  were  delivered  to 
liim  by  Shackleton  on  the  days  on  which  they  bear  date  respee* 
tively,  and  tiiat  he,  the  witness,  supposed  that  the  wheat  men- 
tioned in  the  said  receipts  was  actually  in  the  warehouse  of 
Golt  &  Shackleton  as  represented  in  the  receipts.  *  He  further 
t'CSttfied  that  no  part  of  the  wheat  mentioned  in  the  receipts  had 
ever  been  delivered  to  him. 

The  plaintiffs  then  gave  evidence  tending  to  show  that  the  de* 
fondants  wiere  eopartners  in  the  storage  and  warehovse  business 
at  Piffinrdinia  in  the  county  of  Livingston,  under  the  firm  of 
Colt  &  Shaokleton,  from  the  1st  of  January.  1847,  up  to  knd 
subsequent  to  the  making  of  the  several  receipts  before  stated. 
The  plaintiffs  also  gave  evid^ice  tending  to  prove  thmt  the  flc* 
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Seadants  were  also  copartners  in  the  purchase  and  sale  of  wheaife 
Aod  other  produce  during  the  same  period,  under  the  same  firm 
of  Colt  and  Shackletosu  The  plaintiffs  further  proved  that  thejs 
by  their  agent  duly  authorized,  made  a  demand  of  the  wheat 
.mentioned  in  said  reoeiptS)  of  the  defendant  Charles  Colt,  <m  the 
10th  day  of  September,  1851 ;  and  that  said  Colt  refused  to  de- 
liver the  same ;  and  that  the  value  of  said  wheat  exceeded  the 
Bum  of  $5200 ;  and  the  plaintiffs  then  rested.  The  defendant's 
then  gave  in  evidence  an  agreement  or  articles  of  copartnership 
between  themselves  of  which  the  following  is  a  copy :  *^  Articles 
of  agreement  made  the  first  day  of  January,  1847,  between 
Charles  Colt  and  Richard  Shackleton,  both  of  the  town  of 
Geneseo,  in  the  county  of  Livingston  and  state  of  New-Tork^ 
witnesseth  as  follows,  that  is  to  say :  the  above  named  parties 
mutually  covenant  and  agree,  each  with  the  other,  that  they  will 
jointly  rent  a  storehouse  somewhere  on  the  Oenesee  valley  ca*- 
nal,  and  within  miles  of  the  village  of  Geneseo  in  said 

county,  for  the  storing  of  merchandise,  for  their  joint  benefit, 
and  for  the  storing  of  such  grain  as  shall  be  purchased  by  the 
parties  hereto,  as  hereinafter  mentioned,  for  the  term  of  one  year 
from  the  date  hereof.  And  it  is  covenanted  and  agreed  that  the 
said  parties  will  purchase  wh^a^t  and  other  grain  together  for 
their  joint  benefit  and  with  their  joint  funds,  and  on  their  joint 
T^redit,  during  one  year  from  the  date  hereof,  subject  to  tihe  pro- 
;nfiions  and  agreements  herein  contained  And  it  is  further  coy^ 
cnanted,  that  in  the  purchase  of  wheat  and  other  grain,  and  in 
renting  and  conducting  the  storehouse  as  aforesaid,  neither  of 
the  above  named  parties  shall  sign  any  note,  draft,  cheek,  or  UH 
of  exchange^  (except  receipts  for  wheat  and  other  grain,)  by 
which  the  other  party  shall  be  bound  as  partner  or  otherwise, 
withoi^  the  consent  of  such  other  party  in  writing  for  that  pur- 
pose obtained.  And  it  is  further  covenanted  and  agreed  that 
the  purchase  of  wheat  and  other  grain  jointly  as  afores^,  fliagr 
at  any  time  during  said  one  year^  be  determined  and  disoontiur 
ued  by  either  of  the  above  named  parties,  by  a  notaoe  in  writing 
to  the  other  party  expressive  of  such  determination.  And  it  is 
fiurtber  covtenaated  that  the  AteMheuse  4x)  te  rented  as  ^fetewid^ 
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shall  be  used  for  storing  the  wheat  and  other  grain  of  the  par- 
ties hereto,  and  for  the  storing  of  merchandise  for  hire,  for  other 
persons ;  and  that  the  profits  and  loss  arising  from  such  store- 
house business  and  from  the  purchase  of  wheat  and  other  grain 
as  aforesaid,  shall  be  shared  equally ;  and  all  the  expenses  at- 
tendant thereupon  shall  be  borne  equally  by  the  parties  hereto. 
And  it  is  covenanted  that  each  party  shall  at  all  times  keep  a 
true  account  of  all  the  business  he  shall  do,  and  the  expenditures 
and  expenses  incurred,  in  pursuance  of  the  covenants  herein 
contained,  which  account  shall  at  all  times  be  open  to  the  exam- 
ination of  the  other.  And  it  is  further  covenanted  that  neitker 
party  shall  do  any  business  in  the  name  of  the  other  that  is  not 
expressed  herein  or  necessarily  inferred  from  what  is  expressed, 
and  that  in  the  event  of  either  party  electing  during  the  afore- 
said one  year,  to  discontinue  the  purchase  of  wheat  and  other 
grain  jointly  as  aforesaid,  the  business  of  storing  merchandise 
as  aforesaid  for  others  shall  not  be  affected  thereby.  And  it  is 
further  covenanted  and  agreed  that  each  party  shall  account 
with  the  other  whenever  requested,  for  all  moneys,  expenditures, 
expenses,  payments,  receipts,  profits,  advances  and  business, 
made,  done,  performed,  incurred,  contracted  or  received. 

Signed  and  sealedj  the  day  and  year  first  above  written. 
In  presence  of  Charles  Colt.  [l.  s.] 

H.  H.  Ghiiteau.  Richard  Shackelton.  [l.  s.]" 

The  defendants  then  gave  evidence  tending  to  prove  that  the 
partnership  between  them  in  the  purchase  of  wheat  and  other 
produce,  terminated  on  the  first  day  of  January,  1848.  It  ap- 
peared from  the  evidence  that  the  defendants,  some  time  in  1849, 
and  until  after  the  10th  day  of  September,  1851,  were  the  owners 
of  two-thirds  of  a  warehouse  situated  at  Piffardinia,  and  the 
other  third  belonged  to  one  Nichols.  It  also  appeared  that  the 
defendant  Colt  kept  an  office  in  the  village  of  Oeneseo,  and  that 
wheat  was  purchased  by  him  at  Geneseo.  and  by  the  defendant 
Shackleton,  at  Piffardinia.  The  defendants  gave  evidence  tend- 
ing to  prove  that  all  the  wheat  purchased  by  the  defendant  Colt, 
at  Qeneseo,  was  purchased  in  his  own  name,  and  upon  his  own 
account,  and  that  the  wheat  purchased  by  the  defendant  Shock- 
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leton  at  Piffardinia,  was  purchased  by  him  in  his  own  name  and 
for  his  own  account,  and  that  none  of  said  purchases  made  by 
either  of  the  defendants  were  made  on  partnership  account.  It 
appeared  that  the  wheat  purchased  by  both  Colt  and  Shackel- 
ton  was  stored  in  the  warehouse  above  mentioned. 

The  defendant  then  gave  evidence  tending  to  prove  that  the 
wheat  purchased  by  the  defendant  Colt  at  Geneseo,  was  stored 
in  a  separate  bin  in  the  said  warehouse,  and  that  the  wheat  pur- 
chased by  the  defendant  Shackelton  at  Piffardinia,  was  also 
stored  in  a  separate  bin  in  said  warehouse.  The  defendants 
also  proved  that  there  was.no  wheat  in  the  warehouse  on  the  first 
of  August,  1851,  but  that  several  parcels  of  wheat  had  been 
purchased  and  put  into  the  warehouse  by  Shackleton,  and  several 
parcels  had  been  shipped  and  consigned  to  E.  N.  Buell  at  Roch- 
ester in  the  course  of  that  month,  and  that  the  aggregate  amount 
so  shipped  and  consigned,  exceeded  the  amount  so  received  into 
the  warehouse,  but  was  all  sent  to  Buell,  to  apply  on  receipts 
prior  to  those  in  question  in  this  suit.  No  evidence  was  given 
to  show  how  much  wheat  had  been  purchased  and  put  into  the 
warehouse  by  the  defendant  Colt  during  the  periods  before  men- 
tioned, nor  any  evidence  to  show  whether  there  was  any  wheat 
there  at  the  day  above  mentioned,  which  had  been  purchased 
and  put  in  there  by  Colt. 

The  defendants  having  rested,  the  plaintiff  gave  evidence 
tending  to  prove  that  the  partnership  between  the  defendants 
as  warehousemen,  and  in  the  purchase  of  wheat  and  other  pro- 
duce, had  continued  after  the  expiration  of  the  term  mentioned 
in  the  articles  of  copartnership  above  set  forth,  without  any 
change  of  the  mode  of  doing  business,  down  to  the  time  of 
making  the  receipts  above  stated,  and  particularly,  that  the 
manner  of  purchasing  and  storing  the  wheat  so  purchased,  in 
the  warehouse  of  the  defendants,  was  the  same  after  as  during 
the  year  1847.  The  plaintiffs  also  proved  that  the  storage  and 
warehousing  business  was  during  all  the  time  from  1847  to  the 
time  of  making  the  said  receipts,  done  in  the  ntimc  of  Colt  &, 
Shackleton,  and  that  all  the  shipping  bills,  sent  out  from  the 
said  warehouse,  were  made  and.  signed  in  the  name  of  Colt  4p 
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Shackleton,  and  the  shipping  books  kept  at  said  warehottfle 
were  kept  in  that  name. 

The  testimony  being  closed,  the  plaintiff^s  counsel  requested 
his  honor  the  circuit  judge  to  charge  the  jury,  1.  That  the 
transfer  and  delivery  of  the  warehouse  receipts  to  the  plaintiffs 
as  proved  in  this  case,  and  the  advances  or  loans  made  by  the 
plaintiffs  on  the  faith  of  such  transfer,  vested  the  title  to  the 
wheat  in  question  in  the  plaintiffs,  and  the  judge  so  charged. 
2.  That  the  agreement  of  the  first  of  January,  1847,  con- 
stituted a  partnership  between  the  parties  as  warehousemen 
and  dealers  in  produce,  and  the  court  so  charged.  3.  That  if 
the  jury  were  satisfied  from  the  evidence  that  the  busines?  of 
the  parties  was  conducted  after  1847,  down  to  the  execntion 
of  the  receipts  in  question,  in  the  same  manner  as  in  1847,  the 
legal  presumption  was  that  the  partnership  continued  upon  the 
same  terms  and  for  the  same  objects  as  in  1847,  and  the  court 
80  charged.  4.  That  if  the  defendants  continued  to  be  partners, 
as  in  the  last  preceding  proposition  is  claimed,  at  the  times  the 
receipts  in  question  wei'e  given,  then  the  defendants  cannot 
set  up  or  allege  that  there  was  no  wheat  in  the  warehouse 
at  the  times  the  receipts  were  given.  The  plaintiflb  having 
advanced  money  upon  the  faith  of  the  receipts  and  the  admission 
therein  contained,  the  defendants,  and  each  of  them,  are  estop- 
ped from  denying  that  there  was  any  whea;t  in  the  warehouse, 
at  the  time  the  receipts  were  given  ,*  and  the  court  so  charged. 
5.  That  however  the  jury  might  find  on  the  question  whether 
the  defendants  were  partners  in  the  purchase  of  produce,  yet  if 
the  jury  were  satisfied,  from  the  evidence,  that  they  continued 
to  be  and  were  partners  at  the  time  the  receipts  were  given,  in 
the  storage  or  warehouse  business,  that  would  be  sufficient  to 
charge  them  as  partners,  in  this  action,  and  the  defendants,  and 
each  of  them,  would  be  estopped  as  claimed  in  the  preceding 
request.  The  court  refased  to  charge  as  so  requested,  and 
the  plaintiff's  counsel  excepted. 

The  court  charged  the  jury,  among  other  things,  that  if 
ihey  found  that  the  transactions  between  Shackleton  and  tibe 
witness  Buell  were    the    private  transactions  of  Shackleton, 
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is  w1h«Ii  tiie  defendant  Colt  bad  no  interest,  and  to  Tvhich 
be  was  in  no  way  privy  in  fact,  and  the  receipts  were  given 
without  his  knowledge,  and  the  money  was  received  by  Shackle- 
Um^  and  applied  to  bis  separate  use,  then,  although  Bnell  and 
the  plaintiffs  might  in  good  ftiitb  have  supposed  that  they  were 
dealing  with  the  partnership,  unless  the  jury  were  satisfied  that 
the  defendants  were  partners  in  the  produce  business,  at  the 
•time  the  receipts  were  given,  as  well  as  in  the  warehouse 
business,  the  defendant  Colt  was  not  estopped  from  showing 
that  there  was  not  any  wheat  in  the  warehouse  at  the  time  the 
•receipts  were  ^wen.  To  which  charge,  as  so  given,  the 
plaintiff's  counsel  excepted.  The  court  fhrther  charged  the 
jury,  that  if  they  were  satisfied  that  all  the  wheat  that  was  in 
the  warehouse  at  the  time  the  receipts  or  either  of  them  were 
given,  had  been  sent  to  Mr.  Buell,  although  it  was  sent  to  apply 
-on  other  receipts  or  accounts  than  the  receipts  in  question,  the 
liability  of  tbe  defendant  Colt  would  be  the  same  as  if  there 
bad  been  no  wheat  in  the  warehouse  at  the  time  the  receipts 
were  given.  To  this  part  of  the  charge  tbe  plaintiff's  counsel 
also  excepted. 

The  court  further  charged  the  jury,  that  although  they  should 
be  satisfied  that  the  defendant  Colt  had  wheat  in  the  warehouse 
at  the  time  tbe  receipts  were  given,  that  would  not  entitle  the 
plaintiff  to  recover  for  the  value  of  such  wheat;  That  the  jury 
must  be  satisfied,  not  only  that  there  was  wheait  in  the  ware^ 
bouse  at  the  times  the  receipts  were  given,  but  that  such  wheat 
belonged  to  tbe  defendant  Shackleton,  or  to  the  defendants 
jointly,  to  entitle  the  plaintiff  to  recover,  prbvided  there  was 
no  partnership  in  the  produce  business,  and  the  transaction 
with  Buell  was  a  private  transaction  of  Shackleton,  as  before 
stated.  To  this  part  of  the  charge  the  plaintiff's  counsel  also 
excepted.  The  jury  found  a  verdict  for  the  defendants ;  and  a 
motion  was  now  made  to  set  aside  the  verdict,  and  for  a  new  triaT. 

S.  Maihewfi  for  the  plaintiff. 

A.  Warden,  for  the  defendant 
Vol.  XV.  66 
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JBy  the  Court,  Welles,  P.  J.  The  note  for  $1200,  dated 
Augast  11th,  1851,  to  renew  which,  the  note  for  the  same 
amount,  set  forth  in  the  bill  of  exceptions,  was  given,  and  ibe 
two  drafts  or  bills  of  exchange  for  $2000  each,  were  discounted 
by  the  plaintiffs  for  and  at  the  request  of  Buell,  who  at  the 
same  times  indorsed  and  delivered  to  the  plaintiffs  the  three 
warehouse  receipts  set  forth  in  the  bill  of  exceptions,  as  col- 
lateral security  for  the  payment  of  the  note  and  drafts.  It  is 
to  be  assumed  that  the  plaintiffs  loaned  these  moneys,  the  avails 
of  the  note  and  drafts,  upon  the  faith,  in  part  at  least,  of  the 
receipts.  It  should  also  be  assumed  that  at  the  times  of  dis- 
counting the  note  and  drafts,  the  defendants  were  partners  in 
the  storing  and  warehouse  business ;  because  evidence  was  given 
tending  to  establish  that  fact,  and  the  judge  charged  the  jury 
that  if  they  found  that  the  transactions  between.  Shackleton 
and  t)xe  witness  Buell,  were  the  private  transactions  of  Shack- 
leton, in  which  the  defendant  Colt  had  no  interest,»and  to  which 
he  was  in  no  way  privy  in  fact ;  and  the  receipts  were  given 
without  his  knowledge,  and  the  money  was  received  by  Shack- 
leton and  applied  to  his  separate  use,  then,  although  Buell  and 
the  plaintiffs  might,  in  good  faith,  have  supposed  that  they  were 
dealing  with  the  partnership,  unless  the  jury  were  satisfied 
that  the  defendants  were  partners  in  the  produce  business  at 
the  time  the  receipts  were  given,  as  well  as  in  the  warehouse 
business,  the  defendant  Colt  was  not  estopped  from  showing 
that  there  was  not  any  wheat  in  the  warehouse  at  the  time  the 
receipts  were  given.  It  amounts  to  this ;  that  if,  at  the  times 
the  receipts  were  given,  Colt  and  Shackleton  were  not  partners 
in  the  produce  business,  although  they  were  partners  as  ware- 
housemen, Colt  was  not  liable ;  but  that  if  they  were  partners 
in  the  produce  business  he  was  liable. 

X  am  not  able,  I  confess,  to  understand  why  Colt's  liability 
should  be  different  in  case  he  and  Shackleton  were  partners  in 
the  produce  business,  from  what  it  would  be  if  they  were  part- 
ners as  warehousemen.  The  receipts  are  proper  warehouse 
receipts,  and  signed  by  Shackleton  with  the  firm  name  of  Colt 
&  ShacUetcm,  and  if  they  were  partners  of  the  latter  desorip- 


OAYUGA-JUNE,  1858.  516 


Commercial  Bank  of  Bochester  v.  Colt 

tion,  in  the  business  of  warehonsemen,  at  the  time  the  receipts 
were  executed,  they  are  both,  prima  faciei  equally  liable,  as  it 
seems  to  me,  as  if  they  were  partners  in  the  produce  business ; 
and  if  the  fact  that  the  receipts  were  untrue,  and  there  was  no 
wheat  in  the  warehouse,  as  mentioned  in  them,  will  relieve  Mr. 
Colt  from  accountability  in  the  one  case,  I  do  not  perceive  why  it 
will  not  in  the  other. 

The  position  of  the  plaintiffs  is,  that  he  defendants  in  their 
character  of  warehousemen  had  received  the  wheat  mentioned 
in  the  receipts  which  Shackleton  had  delivered,  for,  and  which 
when  received,  was  subject  to  the  order  of,  and  therefore  to  be 
treated  as  the  property  of  Bnell ;  and  that  Buell  being  so  the 
owner  of  the  wheat,  assigned  it  to  the  plaintiffs  in  security  for 
the  money  advanced  on  the  note  and  drafts.  That  by  the  law 
respecting  the  relations  of  partners,  Colt  is  not  to  be  excused 
in  consequence  of  the  fraud  of  his  partner  Shackleton ;  that  so 
far  as  innocent  third  persons  are  concerned,  the  receipts  are  to 
be  regarded  the  same  as  if  Colt  knew  of  and  approved  the  giv- 
ing the  receipts ;  and  as  the  plaintiffs  advanced  their  money 
upon  the  faith  of  the  statements  contained  in  the  receipts  and 
the  transfer  of  them  by  Buell,  both  the  defendants  are  estopped 
from  denying  such  facts,  or  of  showing  the  fraud  of  Shackleton. 
{Story  on  Part.  H  106,  6,  7,  8.)  This  view  of  the  question  I 
think  would  be  correct,  and  perhaps  controlling,  on  the  assump- 
tion that  the  defendants  were  partners  at  the  times  the  moneys 
were  advanced  by  the  plaintiffs,  except  for  the  considerations 
which  will  be  presently  adverted  to. 

As  the  plaintiffs  claim  as  assignees  of  Buell,  they  can  take  no 
greater  right  or  interest  than  Buell  possessed,  and  are  charge- 
able with  the  same  notice,  and  with  all  the  equities  that  would 
apply  to  him.  If  he  is  chargeable  with  sufficient  notice  to  put 
him  on  inquiry  which  would  have  led  to  a  knowledge  of  the  fraud 
of  Shackleton,  it  is  the  same  to  him  as  if  full  notice  of  such 
fraud,  and  the  falsity  of  the  receipts,  had  been  proved  upon  him ; 
and  in  that  event,  the  same  consequence  attaches  to  the  plain- 
tiffs. They  are  not  protected  as  bona  fide  purchasers  or  holders, 
as  in  the  case  of  commercial  paper,  but  they  took  the  assign- 
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oient  cum  onere,  uid  occapy  no  better  positioii  thaoi  wdnld  Bo* 
ell,  in  case  he  hmi  not  Msigned  the  receipts,  but  had  paid  tlie 
note  and  drafts,  ae  indorser  of  the  former,  and  acceptor  of  the 
latter.  To  hold  one  partner  liable  for  the  acts  Of  hie  copartner, 
snch  acts  most  have  been  done  in  the  name  of  the  firm  aAd 
within  the  scope  of  the  partnership.  In  this  case,  the  principal 
transaction  was  the  making  of  the  note  and  drafts  and  receiving 
the  money.  These  were  concurrent  with  the  giving  of  the  re- 
ceipts* The  note  and  drafts  w^e  made  by  Shaddeten  in  his 
individual  name ;  and  the  money  received  by  him  as  an  individ* 
nal,  and  not  as  a  member  of  the  firm  of  Odt  &  Shackleton. 
The  making  of  the  note  and  drafts  and  receiving  the  moMy,  did 
not  purport  to  be  a  partnership  transaction.  The  receipts  were 
written  by  Buell  at  Rochester,  where  the  whole  tnmsaction  took 
place,  which  was  a  difierant  place  from  that  where  the  warehouse 
was  situated,  and  "vdiere  ike  partnership  btnineBS  of  Colt  d& 
Shackleton  was  done.  One  partner  has  not  ihe  right  to  jdedge 
the  partnership  efiiBCts  or  securities  or  credit,  for  his  individual 
and  private  use  and  benefit  Mr.  Buell  knew  or  was  bound  to 
know  that  Sha<^leton  was  doing  or  attempting  to  do  thus ;  and 
it  was  sufficient  to  put  him  on  the  inquiry,  with  a  view  to  ascer*^ 
tain  the  truth  of  the  &cts  BtatedJ^  the  receipts,  whether  Shadk- 
leton  had  in  fact  delivered  the  wheat  into  the  storehouse,  or  in 
store,  as  the  receipts  purported.  If  he  had  made  such  inquiry, 
as  I  think  ho  was  bound  to  do,  he  would  have  discovered  the 
fraud,  and  that  the  receipts  were  all  a  mere  cheat,  a  fiction  got 
up  to  enable  him  to  raise  mon^y.  {Btmk  of  Rochester  v.  Bowen, 
7  Wend.  158.  Joyce  v.  Williams^  14  Id.  141.  ^Boyd  v. 
Plumb,  7  Id.  809.     Wilson  v.  WiUiams,  14  Id  146.) 

Upon  tiiie  whole,  I  think  the  plaintiffs  have  no  reason  to  com* 
plain  of  the  rulings  at  the  circuit ;  and  that  a  new  trial  shoidd 
be  denied. 

Ordered  aeoordingly. 

[Catuqa  GeMERAL  Term.  Jane  6,  1S68.  fMeSt  SOden  and  T.  R.  Strange 
Jaattoai.] 
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!rhe  198d  section  of  the  cBarter  of  the  city  of  Rochester,  which  proTides  that 
the  damans  and  recompense  to  he  paid  to  owners  of  lands  taken  by  the 
i^tf  ibr  ptiblic  improTements  shall  he  assessed  by  three  assessors,  assigned 
^  the  common  cotmcil,  is  in  conflict  with  the  proTision  of  the  oonstitvtion 
declaring  that  whore  private  property  shall  be  taken  for  pablie  i]8e>  the 
compensation  shall  be  ascertained  by  a  jury,  or  by  commissioners  ap- 
pointed by  a  conrt  of  record.  And  an  assessment  based  upon  that  section 
is  nnanthorised  and  void. 

)%•  tet  that  tire  city  has  aiiioe  paid  the  owners  of  tends  taken  uider  soch  % 
void  assessment,  the  amonnta  ascertained  by  the  assessora  fat  their  daia- 
ages  and  recompense,  and  received  conveyances  of  the  land,  cannot  have  m 
retroactive  operation,  so  as  to  heal  the  defect  and  make  valid  a  proceeding 
whidi  was  merely  void. 

Demorrch  to  tnsinrer.  l%e  <!ompkifil  stated  that  by  an 
ordmance  of  the  oommoR  council  of  the  dty  of  Bodiester, 
passed  DecemlxMr  lOkh,  1850,  it  was  determined  that  Main- 
street  shoald  b^  continued  and  opened  eastwardly,  from  the 
aaigle  near  K.  Osbom's  house,  on  the  site  of  Stnnmit-street,  to 
die  east  line  of  the  city  of  Rochester ;  and  by  the  same  ordi- 
nance it  iras  declared  that  the  estimated  expense  of  the  said 
improTement  was  $20,284 ;  and  after  describing  therein  the 
lands  desMoed  necessary  to  bcK^^en  for  making  tiie  said  im* 
provemsAt)  and  the  lands  deemed  to  be  ben^ted  thereby,  and 
proper  to  be  assessed  therefor,  appointed  Isaac  Ijoomis,  Simeon 
8.  Brown  and  Jonathan  King,  three  of  the  assessors  of  said 
city,  to  inquire  into  the  damages  and  recompense  which  iihe 
owners  of  the  lands  so  deemed  necessary  to  be  taken  for  said 
improvement  might  sustain,  by  reason  of  ^e  taking  of  said 
lands ;  and  also  to  assess  and  apportion  snch  damages  and  re^ 
compense,  together  with  the  costs  and  expenses  attencUng  the 
pTMeedrngs,  upon  the  owners  of  the  lands  to  be  benefited  by 
the  said  improremeEit.  That  in  pursuance  of  the  directions  of 
said  otdinanoe  and  resolution,  the  said  assessors  «o  appointed 
immeiSately  thereafter  proceeded  to  inquire  into  the  said  dun- 
age  and  recompense  and  to  assess  and  apportion  the  same  sa 
aforesaid,  and  on  the  4th  day  of  February,  1851,  made  a  report 
to  dM  neesmon  connoil,  accompanied  by  an  asMssftient  roll,  vt 
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schedule,  by  which  it  appeared  that  the  said  assessors  had  esti- 
mated  the  damages  and  recompense  of  the  owners  of  lands 
through  which  the  street  would  pass,  when  continued  as  afore- 
said, at  the  sum  of  $19,172,  in  the  aggregate,  and  had  assessed 
and  apportioned  the  said  damages,  &c.  together  with  the  sum 
of  $188,  of  the  costs  and  expenses  aforesaid,  upon  the  owners 
of  lands  to  be  benefited  by  said  improvement.  That  said 
report  together  with  the  said  estimate  and  assessment,  was,  on 
the  11th  day  of  February  aforesaid,  confirmed  by  the  commoa 
council.  That  by  said  assessment,  so  confirmed,  the  plaintil^ 
Anson  House,  as  the  owner  of  a  certain  lot,  was  assessed  the 
sum  of  $175.  That  the  plaintifi;  Bartlett  Flanders,  as  the 
owner  of  a  certain  other  lot  was  assessed  the  sum  of  $50.  That 
the  plaintifi*,  Benjamin  E.  Hickok,  as  the  owner  of  a  certain 
other  lot  was  assessed  the  sum  of  $216 ;  and  that  the  plaintiflT, 
Horatio  N.  Gurtiss,  as  the  owner  of  certain  other  lots  was 
assessed  the  sum  of  $122.  The  complaint  averred  that  the  de- 
fendant was  proceeding  by  its  agents  and  officers  to  collect  from 
the  plaintiffs  respectively,  the  several  sums  so  assessed  to  them, 
and  that  warrants  had  been  issued  by  the  treasurer  of  the  de- 
fendant pursuant  to  the  directions  of  the  city  charter,  to  one  of 
the  collectors  of  the  city,  for  the  collection  of  said  sums ;  and 
that  such  collector  had  actually  levied  upon  the  personal  prop- 
erty of  the  plaintiffi9  respectively,  and  had  advertised  the  same 
for  sale,  &c.  for  the  purpose  of  satisfying  said  assessments. 
The  complaint  prayed  that  the  defendant  might  be  perpetually 
enjoined  from  proceeding  to  collect  said  sums  from  the  plaintiffs, 
and  that  the  assessment  and  apportionment,  so  made  and  con- 
firmed by  said  common  council,  might  be  declared  ^nd  adjudged 
void  and  invalid,  &c. 

The  only  statements  in  the  answer,  necessary  to  be  here  men* 
tioned,  are  that  after  the  confirmation  of  the  report  of  estimate 
and  assessment  stated  in  the  complaint,  and  before  issuing  the 
warrants  to  collect  the  assessments,  the  defendant  paid  the  sev- 
eral  owners  of  lands  deemed  necessary  to  be  taken  for  the  im- 
provement mentioned,  the  several  amounts  of  damages  assessed 
or  awarded  to  SQoh  owners  fbr  being  deprived  thereof  aiid.ra» 
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ceived  conveyances  from  such  owners  respectively,  for  the  same. 
That  the  whole  sum  of  $19,360  was,  before  the  warrant  was 
issued  for  the  collection  thereof,  actually  paid  or  incurred  by 
the  defendant  for  the  damages  awarded  to  the  owners  of  the 
lands  taken,  and  for  costs,  expenses,  &c.  Other  facts  were  set 
out  in  the  answer,  with  a  view  of  showing  that  the  proceedings 
of  the  common  council  and  other  city  authorities,  were  in  con- 
formity with  the  requirements  of  the  defendant's  charter. 
To  this  answer  the  plaintiffs  demurred. 

S.  Mathews^  for  the  plaintiffs. 

H.  Humphrey,  for  the  defendant. 

By  the  Court,  Welles,  P.  J.  The  constitution  of  this 
state  declares  that  "  when  private  property  shall  be  taken  for 
any  public  use,  the  compensation  to  be  made  therefor,  when 
such  compensation  is  not  made  by  the  state,  shall  be  ascertained 
by  a  jury,  or  by  not  less  than  three  commissioners  appointed 
by  a  court  of  record,  as  shall  be  prescribed  by  law."  {Const, 
of  1846,  art.  1,  §  7.)  The  198d  section  of  the  act  entitied, 
'^  an  act  to  amend  and  consolidate  the  several  acts  relating  to 
the  city  of  Rochester,"  passed  April  10th,  1850,  (cA.  262,  of 
Sess.  L.  of  1850,)  provides  that  "  the  damages  and  recompense 
to  be  paid  to  owners  of  lands  taken  by  the  city  for  public  im- 
provements, shall  be  assessed  by  three  assessors  assigned  by 
the  common  council,"  &c.  The  damages  and  recompense  to  the 
owners  of  the  lands  taken  for  the  improvement  in  question,  was 
ascertained  by  assessors  assigned  by  the  common  council  in  pur- 
suance of  the  section  of  the  charter  referred  to.  That  section 
is  plainly  in  conflict  with  the  constitution,  and  the  assessment 
based  upon  it  was  unauthorized  and  void.  That  the  defendant 
afterwards  paid  the  owners  of  the  lands  taken,  the  amounts 
ascertained  by  the  assessors  for  their  damages  and  recompense, 
and  received  conveyances  of  the  lands,  cannot  have  a  retroac- 
tive operation  so  as  to  heal  the  defect  and  make  valid  a  proceed- 
ing which  WAS  merely  void.    At  the  time  the  assessment  was 
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BMidle,  there  va9  no  legal  basis  for  it  to  rest  upon ;  and  the  sub- 
sequent  purchase  by  the  defendant,  and  eonreyance  by  the 
owners  of  the  land  taken,  oould,  at  most,  be  tiie  foundation  of  a 
new  or  subsequent  assessment,  but  would  not  authorize  the 
issuing  a  warrant  to  collect  the  previous  void  assessments. 
For  these  reasons  the  plaintiffs  should  have  judgment  cm  the 
demurrer. 

[Catuoa  G£N£aAL  Term,  Jnne  6, 1868.    WeUes,  Jbhauan  and  T.  A  Stnng^ 
JosticeB.] 


Griswold  i;^.  Miller. 

Where  a  person  pmcbased  real  estatOi  and  took  a  eonve janee  thereof,  witii  ftaB 
knowledge  that  prooeadiags  had  been  hutitnted  in  the  ooart  of  chanoeij, 
against  the  grantor,  as  an  habitual  drunkard;  that  a  commisaion  had 
been  issued  to  inquire  as  to  his  incapacity  to  manage  his  affkirs ;  and  thai 
the  sheriff  was  then  summoning  a  Jury  to  tiy  such  inquisition,  the  oouTey- 
ance  was  set  aside,  with  costs,  on  a  bill  Sled  by  the  committee  of  the  pep- 
flOD  and  eatate  of  the  habitaal  dmnkard. 

Actoalnatioe  to  a  purchaaor,  of  a  Uspmdtns  affectfog  the  iHropertypuichased, 
arrests  aU  f^irther  proceedings  towards  the  completion  of  the  purchase  and 
payment  of  the  pmxihase  money ;  and  if  the  purchase  is  persisted  ia,  it  wiU 
be  held  to  be  fraudulent 

l9  BuTOTy;  Thia:  was  on  appeal  from  a  decree  of  Ae  tioe 
ehaneelkr  of  tike  sixth  oixevii^  dasmissiiig  the  eompkinaaf  s  bSl 
irith  ooets*  On  the  18th  day  of  January,  1885,  a.  commisaien 
was  My  issued  to  the  complainant  to  inquire  whether  Geoffga 
Miller  waa  incapable  of  oondnoting  his  own  afEurs  in  oonsequenee 
of  habitual  dnmlDennesS)  and  on  the  29th  day  of  April,  1885^ 
an  inquisition  was  duly  had  whereby  it  was  determined  tiiat  the 
said  George  MUer  was  so  incapable,  and  had  been  ihna  inca- 
pable for  tiiree  yeans  prece£ng  that  time.  On  the  28th  day  ef 
April,  1885^  the  day.  prerrious  to  the  taking  of  said  inqmsitioB) 
the  defandant  Edmond  Miller,  with  knowledge  of  Aa  isaaaigof 
Ae  eemmssica,  purchased  the  real  estate  described  hi  the  bill 
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of  oomplaint,  of  the  said  George  Miller,  and  took  a  deed  thereofl 
The  complainant  was  appointed  committee  of  the  person  and 
ostate  of  the  said  George  Miller,  on  the  24th  day  of  December, 
1835.  The  bill  in  this  cause  was  filed  on  the  20th  day  of  Jane, 
1886)  by  the  complainant  as  such  committee,  to  set  aside  the 
conveyance  executed  by  the  said  George  Miller  to  the  defendant. 
The  remaining  facts  are  sufficiently  stated  in  the  opinion  of  the 
oourt. 

Diven,  HathoMay  ^  Woods,  for  the  complainant. 

D.  S.  Dickinson,  for  the  defendant. 

By  the  Court,  Mason,  J.  It  is  not  important  to  consider  in 
this  case  the  issues  found  by  the  jury,  or  the  evidence  given  upon 
the  trial,  for  the  answer  of  the  defendant  furnishes  a  perfect 
ease  against  him,  requiring  this  court  to  set  aside  the  convey* 
ance  from  George  Miller  to  him.  The  answer  of  the  defendant 
admits  that  on  the  28th  day  of  April,  1835,  the  day  previous  to 
the  taking  of  the  inquisition,  the  defendant,  with  full  knowledge 
that  a  commission  or  some  proceedings  had  been  issued  to  the 
complainant  to  inquire  whether  the  said  George  Miller  was  in- 
capable of  conducting  his  own  affairs  by  reason  of  habitual 
drunkenness,  and  that  a  notice  in  writing  had  been  given  to  the 
said  George  Miller,  signed  by  the  complainant  and  served  by 
Edward  B.  Tuttle,  of  the  time,  place  and  object  of  holding  said 
inquisition,  which  said  notice  was  seen  by  the  defendant,  but 
the  particular  contents  of  which  he  did  not  recollect  at  the  tiifte 
of  putting  in  Hfl  answer;  and  while  the  sheriff  was  summoning 
the  jury  by  whom  the  said  inquisition  was  made,  thd  defendant 
did  bargain  and  purchase  of  Miller  the  said  real  state,  and 
took  a  conveyance  thereof  from  Miller,  and  gave  back  a  mortgaga 
to  flecture  the  purchase  money,  after  deducting  certain  incam« 
branceB  upon  the  said  land,  which  the  defendant  assumed  to  pay; 
No  one  can  read  the  answer  in  this  Case  without  being  Satisfied 
that  the  defendant  purchased  the  property  in  question  and  xe- 
oeived  Ida  conveyance  with  full  knowledge^  that  prooettdivgs  htsi 
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been  instituted  against  George  Miller,  and  that  a  commission 
had  actually  issued  out  of  the  court  of  chancery  to  inquire  as  to 
his  incapacity  to  manage  his  afiairs  in  consequence  of  habitual 
drunkenness,  and  that  the  sheriff  was  then  summoning  a  jury 
to  try  such  inqmsition.  Such  being  the  plain  and  clear  admis- 
sions of  the  answer  of  the  defendant  in  this  case,  it  is  not  im- 
portant to  examine  the  evidence  or  the  issues  found  by  the  jury ; 
for  where  a  defendant  in  chancery  admits  the  allegations  of  the 
bill,  proof  even  contradicting  such  admitted  allegations  is  utterly 
unarailing.  {Bright  y.  Wayle,  3  Dana^  256.)  In  the  absence 
of  all  proof  upon  the  subject,  the  filing  of  the  petition  in  the  i»ro- 
ceeding  against  George  Miller,  and  issuing  of  the  writ  de  lunar 
tico  inquirendo,  would  be  a  constructive  notice  to  the  defendant 
as  a  purchaser  of  this  property  pemlente  lite.  (1  Story^s  Eq. 
/ttr.«405,406,407.  FonA.  £fg. ».  2,  cA.  6,  §  8,  a.  152.  IJoAn. 
CA.  R.  576,  581.  2  Id.  156, 159.  1  Wend.  485.  2  Sugden 
on  Vend.  823  to  327.  7  Wend.  152.  11  Id.  442.  2  Sandf. 
Ch.  R.  70.  11  Ves.  l94.)  The  rule  of  lis  pendens  proceeds 
upon  the  ground  that  eveiy  man  is  presumed  to  be  attentive  to 
what  passes  in  a  sovereign  court  of  justice.  {Fonb.  Eq.  by  2, 
cA.  6,  §3.  2P.  Tr»iw.482.  3i4^A:.392.  Amb.61Q.  1  Star. 
Eq.  Jur.  §  405.)  And  the  established  rule  is  that  a  lis  pendens, 
duly  prosecuted  and  not  collusive,  is  notice  to  a  purchaser,  so  as 
to  affect  and  bind  his  interest  by  the  decree.  {F\nUf.  Eq.  b.  2, 
ch.  6,  }  3.  1  John.  Ch.  R.  576.  2  Sandf.  Ch.  70,  and  cases 
above  died.)  And  the  lis  pendens  is  deemed  to  commence,  in 
ordinary  suits  in  equity,  &om  the  service  of  the  subpoena. 
(1  John.  Ch.  566.  2  Id.  158.)  When,  however,  the  defendant 
is  only  charged  with  constructive  notice  of  the  suit,  there  is  no 
real  fraud  in  the  case ;  and  although  his  purchase  is  affected  by 
the  decree,  and  cannot  be  permitted  to  stand,  there  is  equity  in 
not  carrying^  the  doctrine  of  such  cases  so  far  as  to  charge  him 
with  costs.  {Murray  v.  Ballou,  1  John.  Ch.  582.)  The  rule 
is  different,  however,  where  the  purchaser  has  actual  notice  of 
the  pending  suit  affecting  the  property  purchased.  After  actual 
notice  is  brought  home  to  him,  it  arrests  all  further  proceedings 
towards  the  oompletion  of  the  purchase  and  payment,  and  if  fejt- 
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sietcd  in,  the  purchase  is  held  to  be  fraudulent.  ( Wigg  v. 
Wigg,  1  Atkins,  384.  2  Id.  360.  1  P.  Wms.  306.  1  John. 
Ch.  300.  Hecdley  v.  Finster,  2  Id.  168.)  I  have  no  doubt 
but  this  well  settled  principle  of  equity  jurisprudence  is  appli- 
cable to  the  case  under  consideration.  An  inquisition  of  lunacy, 
80  far  as  the  property  of  the  lunatic  is  concerned,  is  said  to  be  a 
proceeding  in  rem,  and  hence  the  inquisition  is  received  as  evi- 
dence against  one  who  is  not  a  party  to  the  suit.  {Hart  v. 
Deamer,  6  Wend.  497.  1  Stark.  Ev.  241.)  When  the  con- 
veyance in  question  was  made  to  the  defendant,  this  court  had 
obtained  complete  jurisdiction  and  control  over  the  property  of 
George  Miller  by  the  lis  pendens  which  was  created  by  present- 
ing the  petition  for  a  commission  and  the  granting  of  such  com- 
mission, and  the  subsequent  prosecution  of  the  proceedings 
thereon.  (2  Paige,  427.)  The  rule  seems  to  be  well  settled, 
that  on  a  bill  filed  to  set  aside  a  conveyance  on  the  ground  of 
the  lunacy  of  the  party  at  the  time  he  executed  the  conveyance, 
the  finding  of  a  jury  on  an  inquisition  which  overreached  *that 
period  is  prima  facie  evidence  of  his  incapacity.  {Frank  v. 
Maimoaring,  2  Beav.  115.  17  Er^.  Ck.  Rep.  116.  UAmaU' 
reux  V.  Crosby.  2  Paige,  427.)  And  indeed  the  rule  seems  to 
be  well  settled  that  such  inquisition  of  incapacity  is  admissible 
in  evidence,  and  is  prima  fade  evidence  of  incompetency,  even 
,  as  against  strangers  to  the  proceedings,  who  had  no  opportunity 
to  contest  the  issue  on  the  proceedings.  (3  HiU,  613.  6  Wend. 
497.  2  Cowen  ^  HUPs  Notes,  942.  Shelf  on  Lun.  63  to  66. 
8  a  ^  P.  679.  6  Barr,  871.  4  Mass.  R.  146,  7.  2  Paige, 
427.  8  Co.  R.  126.)  There  is  no  doubt  in  the  case  uuder  consid- 
eration, as  the  defendant  purchased  the  property  in  question 
with  a  full  knowledge  of  the  issuing  of  the  writ  de  lunatico  in- 
quirendo  and  while  the  sheriff  was  summoning  the  jury  to  try 
that  issue,  that  his  title  cannot  be  allowed  to  stand,  as  well  for 
.the  reasons  above  stated,  as  for  the  reason  that  such  purchase  is 
a  fraud  upon  the  proceedings  of  the  court  of  chancery,  which 
court  had  already  acquired  jurisdiction  over  the  property  of  this 
habitual  drunkard,  and  whose  custody  the  law  had  committed  to 
thi^t  court.     It  was  an  unwarrantable  interference  with  the 
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proceedings  and  powers  of  that  court  thns  to  meddle  with  tlie 
property  of  its  ward,  and  I  think  it  is  not  characterizing  the 
transaction  too  strongly  to  say  that  it  was  a  fraud  npon  the  prO' 
eeedings  in  that  court,  and  one  which  this  conrt  should  at  least 
punish  hy  setting*  aside  this  conveyance,  with  the  costs  of  the 
suit.  The  decree  of  the  vice  chancellor,  therefore,  must  be 
reversed,  with  costs  of  the  appeal,  to  the  appellant,  and  a  decree 
entered  for  the  complainant  setting  aside  the  conveyance  from 
€reorge  Miller  to  the  defendant,  with  the  costs  of  suit  to  be 
taxed ;  and  the  defendant  must  account  for  the  rents,  use  and 
occupation  of  the  premises  while  they  were  possessed  or  held  by 
him,  or  others  under  him.  And  if  the  defendant  has  paid  any 
thing  towards  the  lands,  which  I  dp  not  tmderstand  from  the 
evidence  that  he  hits,  then  the  Same  is  to  be  repaid  to  him  by 
the  complainant,  out  of  the  estate  of  the  habitual  drunkard. 
So  if  the  defendant  has  paid  any  thing  upon  the  incumbrances 
on  said  lands,  then  the  same  is  to  be  repaid  to  him  by  the  com- 
plainant ;  and  unless  the  parties  can  otherwise  igree,  a  reference 
must  be  had  to  inquire  and  report  both  as  to  said  rents  and  aa 
to  the  moneys  paid  by  the  defendant ;  and  the  mortgage  executed 
by  the  defendant  to  €reorge  Miller  must  be  cancelled  and 
given  up. 

Decree  accordingly. 

[Tompkins  (G^enebal  (Tcbm,  l^plember  ^,  1861.    SkankUmd,  JIIemum  and 
ilfesm»i  JuslJCefl.] 


Ha&ringtow  vs.  HiOBAK  and  others. 

Where  a  BubmissioD  of  a  partnership  matter  to  arbitration  is  executed  bj  one 
of  three  partners,  in  the  name  bf  the  firm,  with  the  assent  of  another  part- 
fief,  bnt  withotft  IAdb  fenei*1«dge  or  approral  of  the  third,  the  amtrd,  al- 
thongfa  invalid  as  to  the  firm,  ii  bfiidiii;  upon  fte  pirtMr  nienuUtg  Hiv 
Bubmission,  and  upon  the  one  assentiQ^  to  it 

The  award  Is  also  valid  as  to  the  other  party  to  th'e  snbiinisfiao.  TChere  to  acr 
trabt  of  mntaality,  dr  consid^tiOh,  in  die  agfljeo^t  CKf  rabmiiilMi;  «1- 
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A.  raoorreiy  may  be  had  upon  ^ch  an  award,  against  the  partners  consenting 
,  toth9  submission  I  on  a  complaint  against  all  the  members  of  the  firm,  al^ 

leging  a  joint  liability. 
tTnder  the  274th  section  of  the  code  a  judgment  may  be  entered  against  one  or 

more  of  eeveraldefendaBts,  whenerer  a  seyeral  judgment  upon  the  ikcts  of 

the  case  wonld  be  proper;  irrespectiye  of  the  character  of  the  complaint, 
'  and  whether  it  alleges  a  Joint  or  several  liability. 
)^he  true  criterion  now  is,  whether  a  separate  action  might  have  been  main^ 

tained.    If  it  conld,  a  seyeral  or  separate  judgment  is  proper. 
When  atbftraton,  in  their  award,  exceed  their  powers,  awarding  as  to  mat" 

tert  of  which  by  the  terms  of  the  submission,  they  have  no  cognizance,  the 

award  is  ncTertheless  binding,  provided  the  good  can  be  separated  flrom, 

and  performed  independent  of,  the  bad. 
That  part  of  the  award  which  relates  to  matters  not  submitted,  may  be 

rejected  as  Hurphisttge. 

7hi8  gl»t  Wft8  brought  against  the  defendants  Abram  Higham, 
Gerry  Sanger  and  Henry  M.  Benedict,  as  joint  debtors,  upon  an 
award  of  arbitrators,  made  against  them  as  copartners.  Higham 
tv«M  the  acting  member  of  the  firm,  and  executed  the  submission 
in  the  firm  name  of  Higham  &  Oo.  There  was  proof  on  the  trial 
that  Sanger  assented  to  the  submission,  but  none  that  Benedict 
knew  or  ratified  it  in  any  manner.  The  scope  of  the  arbitration 
was  to  ascertain  how  much  was  due  from  the  firm  to  the  plaintiff 
on  account  of  car  axles  sold  and  deliyered.  The  arbitrators 
awarded  the  sum  of  $857,  and  further  directed  "  that  the  par' 
ties  execute  and  deliver  to  each  other  a  mutual  and  general  re* 
lease  of  all  demands  or  claims  o&every  name  or  nature." 

On  Uie  trial  the  counsel  for  the  defendants  moved  that  the 
plaintiff  be  nonsuited  on  the  grounds,  (1.)  That  the  submission 
was  not  executed  by  the  defendants.  That  Higham  had  no 
power  er  authority  to  bind  the  firm  of  Higham  d&  Oo.  by  a  sub- 
mission to'  arbitrators,  and  that  other  members  of  the  firm  were 
not  bound  by  such  submission.  (2.)  That  tiiere  was  no  evi* 
dence  of  authority  to  execute  the  submission  from,  or  ratification 
of  ft  by,  Bensdicrt,  «nd  that  tjie  award  was  therefore  invalid 
against  ail  the  tn^ttiberft  of  ^  firm.  (8.)  That  unless  the  sub- 
mimon  and  award  made  under  it  were  binding  and  obligatcny 
on  all  the  members  of  the  firm,  the  plaintiff  could  not  recover 
on  it  against  any  of  them.    (4.)  That  assuming  that  the  submis- 


the  s^^^  ^*^^  ^^^^9  because  the  arbitra« 
gion  WB8  weu  ^^"T'^^ji-yjity,  and  the  award  was  not  pursuant 
tore  exceeded  ^^    ^^^  ^^^  parties  submitted  only  the  dis- 
to  the  8tt    ^  ^  ^^^^  ^^g  j^^  ^Y^^  plaintiff,  if  anything,  on 
puted  '"^      ^^Qg  manufactured  and  delivered  to  them  by  the 
T^/^    Th»t  the  arbitrators  considered  and  awarded  upon  all 
jflims  Jemands  and  accounts  between  the  parties  ;  awarded  that 
the  ptaidea  respectively  should  own  and  keep  certain  axles,  and 
tJBo  that  the  parties  should  execute  to  each  other  general  re- 
leases.   The  motion  was  overruled ;  the  court  holding  that  Hig- 
ism  had  no  authority  as  partner  to  execute  the  submission  in 
the  name  of  the  firm,  and  that  by  so  doing  he  did  not  bind  the 
other  members ;  that  Sanger,  having  ratified  the  submission,  he 
was  bound  by  it,  but  that  it  was  invalid  as  to  Benedict.    Judg- 
ment was  accordingly  ordered  against  Higham  and  Sanger  alone, 
in  favor  of  the  plaintiff. 

The  cause  was  tried  before  Justice  Gridley,  at  the  Oneida  cir- 
cuit in  April,  1858. 

TF.  /  BacoHj  for  the  plaintiff. 

P.  Keman,  for  the  defendants. 

Bjf  the  Court,  Hubbard,  J.  It  was  held  in  this  case,  when 
formerly  before  this  court,  (18  Barb.  660,)  that  one  of  several 
partners  in  a  trading  firm,  has  no  implied  power  or  authority, 
arising  from  the  partnership  relation,  to  refer  to  arbitration  any 
partnership  interest  or  controversy.  It  was  also  stated  in  the 
opinion,  that  an  award  made  in  pursuance  of  a  submission  en- 
tered into  by  one  member  without  the  consent  of  his  copartners 
would  bind  the  submitting  member  alone,  to  its  performance,  and 
not  the  firm.  The  following  authorities  sustain  this  proposition. 
McBride  v.  Hagan,  (1  Wend.  326.)  SteadY.  Salty  (3  Bing. 
101.)  Strangfard  v.  Green,  (2  Mod.  228.)  Watson  on  Arb.  81. 
This  appears  to  be  the  settled  law  of  this  state  and  England 
The  same  principle,  with  a  familiar  rule  in  agency,  would  of 
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course  render  the  award  obligatory  upon  each  member  of  the  firm 
ratifying  or  assenting  to  the  submission. 

The  submission  in  this  case  was  executed  by  Higham,  m  the 
name  of  the  firm,  with  the  express  assent  of  Sanger.  There  was 
no  proof  that  Benedict  ever  knew  or  in  any  manner  approved 
of  the  arbitration.  It  follows  that  the  award,  although  invalid 
as  to  the  firm,  is  valid  against  the  individual  members,  Higham 
and  Sanger.  See  case  of  Mackay  v.  Bhodgood^  (9  John.  285,) 
as  to  one  copartner  ratifying  submissions  made  by  another.  It 
was  insisted  by  the  defendants'  counsel  on  the  argument,  that 
the  award  was  invalid  as  to  the  plaintiff,  on  the  ground  of  a  want 
of  mutuality,  or  consideration  in  the  agreement  of  submission. 
It  was  contended  that  the  plaintiff's  agreement  was  in  considera- 
tion of  the  mutual  promise  of  the  firm  of  Higham  &  Oo.  whereas 
the  firm  were  not  bound,  but  only  the  consenting  members  in- 
dividually. This  position,  it  is  plain,  cannot  be  sustained  con- 
sistently with  the  rule  of  law  previously  stated,  for  it  strikes  at 
the  root  of  the  whole  proceeding,  rendering  the  entire  award  a 
nullity.  If  the  plaintiff  is  not  bound,  it  is  obvious  that  the  de- 
fendants cannot  be,  nor  any  of  the  members  of  the  firm.  The 
obligation  must  be  reciprocal ;  if  the  award  is  invalid  as  to  one 
party,  it  must  be  so  as  to  the  other.  But  we  have  seen  that  it 
is  good  against  the  submitting  and  consenting  members  of  the 
firm,  and  hence  it  is  good  as  to  the  plaintiff.  The  agreement  or 
promise  contained  in  the  submission  must  be  regarded  as 
though  in  terms  it  expressed  a  personal  undertaking,  that  the 
firm  would  perform  the  award.  It  amounts  to  this  and  no  more. 
A  breach  gives  a  right  of  action  against  those  members  of  the 
firm  only  who,  in  contemplation  of  law,  entered  into  the  submis- 
sion or  undertook  for  the  firm. 

It  was  also  insisted  that  the  plaintiff  could  not  recover  in  this 
form  of  action,  against  a  part  only  of  the  defendants ;  that  the 
complaint  alleging  a  joint  liability,  the  proof  must  show  a  joint 
indebtedness ;  that  a  several  judgment  could  not  be  rendered. 
This  was  the  undisputed  general  rule  before  the  code.  There 
were  exceptions,  as'where  a  personal  defense  of  infancy ^  bank- 
ruptcy and  the  like  was  interposed.    But  the  code  has  changed 
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the  rule.  Section  274  allows  a  judgment  against  one  or  more 
of  several  defendants,  whenever  a  several  judgment,  upon  the 
facts  of  the  case,  would  be  proper.  This,  it  seems,  is  allowable, 
irrespective  of  the  character  of  the  complaint,  whether  it  alleges 
a  joint  or  several  liability.  The  true  criterion  now  is,  under  the 
section  above  referred  to,  whether  a  separate  action  mtght  have 
been  maintained.  If  it  could,  a  several  or  separate  judgment 
is  proper. 

Tills  cape  is  a  fit  illustration.  The  action  clearly  could  have 
been  commenced  against  Higham  and  Sanger  alone  ;  they  conld 
not  plead  the  nonjoinder  of  their  partner  Benedict,  because  the 
suit  is  not  against  them  as  copartners.  Judgment  might  have 
been  rendered  against  them,  upon  their  individual  and  separate 
liability.  The  code,  I  think,  has  made  a  salutary  change,  and 
prevented  in  this  case,  as  it  will  in  numberless  similar  cases,  a 
technical  judgment  for  the  defendants  putting  the  plaintiflf  to  the 
useless  ceremony,  expense  and  delay  of  a  new  suit. 

The  defendants'  counsel  also  insisted  that  thei  award  is  in- 
valid, because  the  arbitrators  exceeded  their  powers.  It  is  not 
disputed  that  they  had  no  authority  to  require  the  parties  to 
execute  mutual  and  general  releases.  The  subject  of  the  arbi- 
tration was  limited  to  the  inquiry  as  to  the  amount  due  to  the 
plaintiff  on  account  of  car  axles  sold  and  delivered.  It  does  not 
appear  that  the  arbitrators  took  into  consideration  any  other 
matters  or  dealings  between  the  parties.  That  portion  of  the 
award  in  relation  to  the  releases,  may  be  rejected  as  surplusage. 
It  has  no  connection  with,  or  dependance  upon,  the  rest.  It  may 
be  separated,  and  the  balance  of  the  award  made  in  pursuance 
of  the  submission  may  be  performed.  The  principle  is  well  set- 
tled that  when  arbitrators  in  their  award  exceed  their  powers, 
awarding  as  to  matters  of  which  they  had  no  cognizance  by  the 
terms  of  the  submission,  the  award  is  nevertheless  binding,  pro- 
vided the  good  can  be  separated  from,  and  performed  indepen- 
dent of  the  bad.  (14JbAn.96.  2Cot0en,688.  1  Wend.9S&. 
7  JESZZ,  329.)  The  principle  applies  to  this  case;  a  separation 
can  here  be  made.  The  amount  awarded  was  plunly  intended 
to  be  the  amount  due  for  the  car  axles,  and  that  alone. 
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T!he  award  as  to  the  division  of  certain  axles  between  the  par- 
ties was  within  the  scope  of  the  submission,  inasmuch  as  it  seems 
to  have  been  necessary  to  a  complete  determination  of  the  ques- 
tion submitted ;  the  parties  intending  to  settle  all  matters  rela- 
ting to  the  car  axles. 

The  judgment  must  be  affirmed. 

[Jefferson  General  Term,  Jaly  4,  1853.  Gridlty,  W.  F.  Alien  and  Bub- 
bard,  Justices.] 


The  People,  ex  rcZ.  Robert  H.  Morris,  vs.  Francis  W.  Ed- 
monds, chamberlain  of  the  city  of  New-York,  and  treas- 
urer of  the  city  and  county  of  New- York. 

The  act  of  the  legislature,  passed  April  16,  1852,  authorizing  the  board  of 
supervisors  of  the  county  of  New- York  to  raise  hy  tax  upon  said  county 
and  to  pay  to  the  justices  of  the  supreme  court  resident  in  the  first  district, 
such  additional  annual  compensation  as  they  may  deem  proper,  was  valid 
and  constitutional. 

And  when  the  board  of  supervisors,  in  pursuance  of  said  act,  have  fixed  the 
amount  to  be  paid  to  each  of  said  justices  annually,  as  an  additional  com- 
pensation, and  have  audited  and  allowed  an  account  presented  by  a  justice, 
for  the  compensation  due  to  him,  and  directed  the  county  treasurer  to  pay 
the  amount  thereof,  it  is  the  duty  of  such  treasurer  to  pay  the  same ;  and 
for  his  refHisal  a  mandamus  lies. 

This  was  a  motion  for  a  mandamus,  to  compel  the  defendant 
to  pay  the  amount  of  an  account,  which  had  been  audited  and 
allowed  by  the  board  of  supervisors  of  the  county  of  New- York, 
and  directed  to  be  paid  by  the  defendant  as  county  treasurer  of 
the  city  and  county  of  New- York.  The  facts  are  set  forth  in 
the  opinion  of  the  court. 

S.  R  Strong.  J.  This  case  was  argued  at  a  special  term, 
which  I  was  required  to  hold  in  the  city  of  New- York,  by  an 
order  of  the  chief  judge  of  the  court  of  appeals.  The  duty 
thus  deyolved  upon  me  is  one  of  considerable  delicacy,  from  the 
circumstances  that  the  relator  is  himself  a  justice  of  this  court; 
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aad  ih&t  tke  statnte,  under  which  he  jM'efers  his  chdni,  abo 
xnftkdB  a  Bimilar  provision  for  his  associates  residing  in  this  dig* 
toio^r  and  authorises  the  payment  of  the  expenses  of  their  hretk* 
ren  from  other  parts  of  the  state  while  discharging  the  duties 
of  their  ofSce  in  this  county.  But  the  course  adopted  by  the 
relator  in  this  instance  is  neither  unprecedented,  nor,  if  he 
proceeds  at  all  before  a  legal  tribunal,  unnecessary.  Lord  £1- 
Icnborough  prosecuted  his  libeler  before  Judge  Grose  while 
both  sat  in  the  court  of  king's  bench.  Chief  Justice  Spencer 
brought  several  suits  for  libel  in  this  court,  while  sitting  here, 
{Speticer  v.  Gould j  2  Caines,  109 ;  Spencer  v.  Soulhtvicky  10 
John.  259  ;  Spencer  v.  Tabele,  9  Id.  314,)  and  Judge  William 
W.  Van  Ness  resorted  to  his  own  court  for  redress  for  a  grievance, 
which^  drove  that  most  amiable  man  from  the  bench,  and  prob- 
ably shortened  his  existence.  (19  John,  849.)  In  those  ca&es 
there  were  other  tribunals  to  which  the  plaintiffs  might  have 
applied  for  redress ;  but,  in  the  present  instance,  if  the  relator 
is  entitled  to  the  relief  which  he  claims,  he  can  obtain  it  only 
in  the  court  of  which  he  is  one  of  the  judges.  A  judge  is  pre- 
cluded fron]L  acting  in  his  official  capacity  "  in  any  cause  to 
which  he  is  a  party,  or  in  which  he  is  interested,"  (2  R.  S, 
275,  §  2 ;)  but  the  prohibition  does  not  extend  to  cases  where 
the  interest  is  simply  in  some  question  of  law  involved  in  the 
controversy.  The  statute  very  properly  stops  short  of  that,  as 
judges  must  often,  and  necessarily,  consider  and  decide  ques- 
tions which  may  be  applicable  to  their  own  rights,  or  to  their 
property,  should  they  be  fortunate  enough  to  possess  any.  XhoSy 
the  judges  residing  in  this  district,  have  an  extensive  interest 
in  ^tihip  pecuniary  affairs  of  the  city,  yet  they  frequently  decide 
cases  of  <x)iisiderablQ  magnitude  in  which  the  corporation  is  a 
party.  In  a  case  now  pending,  relative  to  a  projected  railroad 
in  Broadway,  one  of  those  learned  judges,  who  was  a  large  pro- 
prietor of  k)ts  and  btildings  adjoining  that  street,  read  an  able 
opinion,  in*  whioh  his  associates  concurred,  asserting  his  right 
to  hear  and  decide  the  cause.  He  declined  acting  in  that  case, 
simply  beoanse  there,  were  other  judges  present  notat  all  inttr* 
ested  in  the  questions  involved,  or  the  event  of  the  saa^mko 
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conld  perform  the  dnty.  But  in  a  subsequent  case,  relative  to 
another  railroad  in  the  city,  the  same  judge,  having  then  an 
interest  only  in  the  questions,  very  properly  took  pa* t  in  the 
decision.  In  the  case  of  TTte  Mai/or,  Sfc.  of  the  City  of  Al- 
hany  v.  Cunlif,  before  the  court  of  appeals,  (2  Comst.  165,) 
"where  a  considerable  amount  had  been  awarded  against  that 
city  in  the  supreme  court,  Judge  Bronson,  who  was  then  a  cor- 
porator, gave  an  opinion  and  voted  in  favor  of  a  reversal  of  the 
judgment.  In  Stuart  v.  The  Mechanids^  and  Farmers^  Bank, 
(19  JbAn.  501,)  the  chancellor,  who  was  a  stockholder  in  the 
bank,  after  advising  with  Chief  Justice  Spencer,  concluded  to 
decide  the  cause.  The  reason  assigned  by  those  learned  judges 
^Rras,  that  the  chan(^ellor  had  the  exclusive  jurisdiction  of  the 
fcase.  Upon  the  same  principle,  Chancellor  Kent  heard  and 
decided  a  case  in  which  his  brother  was  a  defendant,  and  another 
case  in  which  his  brother-in-law  was  the  complainant ;  {Mooers 
V.  White,  6  John.  Ch,  R.  860 ;)  and  Chancellor  Walworth  took 
cognizance  of  a  cause  where  a  bill  in  chancery  had  been  filed 
against  his  brother  as  assistant  register,  but  asking  relief 
Against  him  personally.  (In  the  matter  of  Leefe  and  wife, 
2  Barb.  Ch.  R.  39.)  In  that  case  the  chancellor  said,  "The 
statute,  it  is  true,  prohibits  any  judge  from  sitting  when  he  is 
related  to  either  of  the  parties  within  the  ninth  degree  of  affinity 
or  consanguinity,  but  it  has  not  provided  for  any  other  person 
or  tribunal  to  exercise  the  appellate  power  which  is  given  to  the 
chancellor  by  the  constitution  in  s«ch  cases.  The  constitution 
must  therefore  control^  as  that  is  the  paramount  law."  I  know 
of  no  instance  in  which  official  association,  or  a  possible  interest 
in  some  question  involved  in  the  controversy,  has  prevented  ju- 
dicial action.  If  there  had  been  any— indeed,  if  there  had  been 
a  positive  statutory  prohibition— a  judge  of  this  court,  ujjon 
whom  general  and  unrestricted  jurisdiction  in  law  and  equity 
has  been  conferred  by  the  constitution,  would  nevertheless  have 
been  bound  to  hear  and  decade  a  cause^  when  the  only  objections 
to  his  acting  would,  if  they  could  prevail,  effectually  bar  the 
^oor  of  jastioe,  which  should  be  open  to  all  against  one  of  the 
iMrlies^ 
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The  relator,  on  the  9th  of  May  last,  presented  to  the  board 
of  supervisorB  of  the  county  of  New- York  an  account  for  that 
part  of  the  additional  annual  compensation  to  him,  as  a  justioe 
of  the  supreme  court,  resident  in  the  first  district,  as  allowed 
by  an  act  of  the  legislature,  passed  on  the  16th  day  of  April, 

1852,  and  the  subsequent  action  of  the  supervisors  under  that 
law,  accruing  between  the  1st  of  January  and  the  1st  of  April, 

1853.  The  board  of  supervisors  thereupon  adopted  a  resolution 
in  the  following  words : 

^'  Resolved,  That  the  preceding  account  [which  was  substan- 
tially as  I  have  stated  it]  of  Robert  H.  Morris  be,  and  the  same 
is  hereby,  audited  and  allowed,  and  that  the  chamberlain  of  the 
city  of  New- York,  as  county  treasurer  of  the  city  and  county 
of  New-York,  do  accordingly  pay  to  the  said  Robert  H.  Morris 
the  amount  thereof,  that  is  to  say,  the  sum  of  three  hundred 
nnd  seventy-five  dollars,  and  a  copy  of  this  resolution  shall  be 
lu3  sufficient  warrant  for  such  payment." 

A  copy  of  this  resolution  was  presented  to  the  defendant, 
and  the  money  demanded,  but  he  refused  to  pay  it,  on  the  ground 
that  he  was  not  authorized  to  make  any  payment  out  of  the  city- 
treasury,  except  on  a  warrant  drawn  by  the  comptroller  and 
countersigned  by  the  mayor  and  clerk  of  the  common  council, 
according  to  the  eleventh  section  of  the  act  to  amend  the  char- 
ter of  the  city  of  New- York,  passed  on  the  second  April,  1849, 
{KenCs  City  Charter  and  notes,  p.  186,)  which  had  not  been 
procured  in  this  instance.  The  relator  has  applied  for  a  man- 
damus, requiring  the  defendant,  as  the  county  treasurer,  to  pay 
the  money.  I  am  bound  to  award  the  desired  process  if  I  am 
satisfied  that  the  claim  is  valid,  that  it  has  been  made  with  the 
requisite  formality,  and  that  the  relator  has  no  other  clear  and 
adequate  remedy. 

It  has  been  supposed  that  the  act  of  the  legislature,  under 
and  pursuant  to  which  the  allowance  in  question  was  made  by 
the  supervisors,  Was  invalid ;  because,  first,  it  was  prohibited 
by  the  constitution,  and,  secondly,  it  purported  to  sanction  the 
imposition  of  a  local  tax  for  what  should  be  a  state  expenditure. 
The  constitution  of  this  state  prorides,  {Artide  6»  mc^  7^)  fiMi 
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the  judges  of  the  court  of  appeals,  and  justices  of  the  supreme 
court  shall  severally  receive,  at  stated  times,  for  their  services, 
a  compensatioD  to  he  establised  by  law,  which  shall  not  be  in- 
creased or  diminished  during  their  continuance  in  office.  By 
an  act  passed  shortly  after  the  adoption  of  the  constitution,  the 
justices  of  the  supreme  court  were  allowed  an  annual  salary  of 
twenty-five  hundred  dollars  each.  The  act  of  the  16th  of 
April,  1852,  to  which  I  have  before  alluded,  provides  that  it 
shall  be  lawful  for  the  board  of  supervisors  of  the  county  of 
New- York,  to  raise  by  tax  upon  said  county,  and  pay  to  the 
justices  of  the  supreme  court,  resident  in  the  first  district, 
such  additional  annual  compensation  as  they  may  deem  proper. 
{Laws  of  1852,  p.  592,  §  7.)  The  board  of  supervisors  of  that 
county,  on  the  27th  of  December,  1852,  resolved  that  in'  pur- 
suance of  the  authority  vested  in  them,  there  should  be  allowed 
to  each  of  the  justices  of  the  supreme  court,  in  the  first  judicial 
district,  a  compensation  for  their  services  of  one  thousand  and 
five  hundred  dollars  *  a  year,  which  should  be  paid  to  them 
quarterly,  out  of  the  county  treasury,  in  each  year.  The  re- 
lator was  elected  a  justice  of  this  court  last  November,  and  his 
term  of  office  commenced  on  the  first  day  of  January,  1853.  The 
resolution  of  the  board  of  supervisors  had  been  passed  pre- 
viously to  his  accession  to  office,  and  his  compensation  was  not 
thereby  increased  during  his  official  term.  In  this  respect  his 
case  differs  from  any  which  might  be  presented  by  either  of  his 
brethren,  all  of  whom  were  elected  before  the  year  1852.  The 
only  question  under  the  constitutional  provision,  so  far  as  it 
respects  the  relator,  is,  whether  the  additional  compensation  has 
been  established  by  law.  A  general  laV  can  be  enacted  only 
by  the  state  legislature ;  a  special  law,  however,  may  be  passed 
by  the  board  of  supervisors  of  a  county,  where  the  requisite 
power  has  been  conferred  upon  it  by  the  sovereign  legislative 
authority.  {State  ConstUiUian^  Art  3,  §  17.)  In  the  case 
under  oonstderation,  the  power  was  expressly  conferred.  If 
the  resolution  of  the  board  of  supervisors  has  not  all  the  at- 
tributes of  a  local  law,  it  may  yet  be  ^alid,  as  an  exercise  of 
the  power  conferred  by  the  legislature.    The  constitution  does 
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not  require  that  the  amotmt  of  compensation  shall  be  specified 
in  any  general  statute.  It  calls  for  legislative  action,  l^hat  is 
the  required  baMs,  but  the  superstructure  may  be  fashioned 
pursuant  to  such  provisicms  as  may  be  established  by  the  legis- 
lature. An  act  is  as  essentially  accomplished  by  law  when 
performed  pursuant  to  a  statute,  as  if  consummated  by  the 
statute  itself.  The  power  of  determining  whether  &n  expend- 
iture shall  be  met  by  general  or  local  taxation,  is  vested  solely  m 
the  state  legislature*  It  may  n6t  be  without  some  Restrictions ; 
as  I  am  unwilling  to  admit  that  there  is  any  despotic  power  in  any 
ef  our  political  institutions.  It  iS)  I  conceive,  beyond  the  power 
of  the  legislature  to  tax  one  man,  or  the  inhabitants  of  one 
locality,  exclusively  for  the  benefit  of  another ;  but  where  an 
advantage  is  shared,  more  or  less,  by  all,  it  is  within  the  prov- 
mce  of  the  legislature  to  determine  whether  the  requisite  ex* 
pense  shall  be  borne  by  the  state  at  large,  or  only  by  a  portion 
of  it  which  may  be  peculiarly  benefited.  Thus,  the  expenses 
6f  laying  out  and  improving  highways,  whether  in  the  country 
or  in  our  cities,  although  the  improvement  is  to  some  extent 
beneficial  to  all,  are  assessed  upon  small  districts,  because  the 
greater  benefits  are  to  those  residing  in  the  immediate  vicinity* 
Our  court  houses  are  open  to  all  litigants,  and  yet  they  are 
constructed  by  the  county.  In  all  such  cases  the  action  of  the 
legislature  is  valid,  unless  the  reason  on  which  it  is  founded  is 
clearly  illusory.  In  the  case  of  TTie  People  v.  7%«  Mayors 
^c  of  Brooklyn,  recently  decided  by  our  court  of  appeals, 
Judge  Ruggles,  in  his  elaborate  and  very  able  opinion  remarked, 
that  "  it  must  be  conceded  that  the  power  of  taxation,  or  of 
assigning  to  each  individual  his  share  of  the  burden,  is  rested 
exclusively  in  the  legislature,  unless  this  power  is  limited  or 
restrained  by  some  constitutional  provision.'^  Where  a  dis* 
cretionary  power  is  vested  in  the  legislature  it  cannot  be  limited 
by  the  action  of  our  courts.  It  is  competent  for  them  to  pass 
upon  the  existence  of  the  power,  but  not  upon  the  propriety  <if 
expediency  of  its  exercise.  In  the  present  instance  the  legis^ 
lature  h^^s  declared  that  the  increased  compensation  to  th^ 
justices  of  the  first  district  may  be  paid  by  the  countjf  of  Ifew^ 
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York.  The  reason  undoubtjedly  is,  that  their  necessary  ex< 
.penses  exceed  those  of  their  brethren  in  other  parts  of  the 
state.  There  is,  too,  a  greater  quantity  of , litigation  in  this 
court  in  the  county  of  New-York^  than  in  any  other/  district. 
But  the  labor  caimot  be  very  different,  as  the  requisite  attention 
to  the  duties  of  any  one  of  them,  be  his  residence  where  it  may, 
occupies  all  his  business  time,  and  often  more,  to  the  almost 
entire  neglect  of  his  private  affairs.  The  greater  expense 
attendant  upon  a  residence  in  the  city  is,  of  course,  from  local 
causes,  and  must  necessarily  be  incurred  by  all  who  constantly 
perform  judicial  labor  there.  That  calls  for  additional  re- 
muneration, and  is  sufficient  to  legalize  a  local  charge.  A 
similar  consideration,  no  doubt,  induced  the  legislature  of  1818 
to  pass  an  act  giving  to  any  justice  of  the  supreme  court,  who 
might  reside  in  the  city  of  New- York,  in  addition  to  his  salary, 
fees  for  chamber  business  and  for  other  services  (out  of  court) 
iippertaining  to  his  office.     {Laws  of  that  year,  p.  174.) 

I  have  said  that  the  case  of  Judge  Morris  differs  in  an  im- 
portant particular  from  any  which  might  be  presented  by  either 
of  his  associates.  I  do  not,  however,  wish  to  be  understood  as 
intimating  an  opinion  that  the  additional  allowance  to  my  other 
brethren  in  this  district  proposed  by  the  resolution  of  the  board 
of  supervisors  is  unconstitutional.  There  has  not,  so  far  as  I 
know,  been  any  decision  that  public  officers  whose  compensatioa 
for  their  services  as  established  by  law  cannot  be  altered,  are 
so  far  restricted  to  that,  that  they  cannot  receive  any  additional 
allowance  for  their  expenses  or  any  extraorclinary  service,  when 
sanctioned  by  the  legislature.  The  practice  under  the  United 
States  government,  and  in  this  state  has  been  the  other  way. 
The  constitution  of  the  United  States  provides  {Art.  2,  i  T,) 
that  the  president  shall  at  stated  times  receive  for  his  services 
a  compensation  which  shall  neither  be  increased  nor  diminishied 
during  the  period  for  which  he  shall  have  been  elected^  and  he 
shall  not  receive  within  that  period  anf/  otfier  emolument  from 
the  United  States,  or  any  of  them.  Notwithstanding  this  pro* 
vision,  the  president  has  uniformly  had,  in  addition  to  his  eomr 
pensation,  the  gratuitous  use  of  a  dwelling  house  belon^i^  te 
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the  general  government,  and  of  the  fumitore  which  congress 
has  from  time  to  time  provided.  It  cannot  he  supposed  that 
congress  would  have  tendered  to  the  different  presidents,  or  that 
those  eminent  would  have  accepted  those  "emoluments,"  if 
they  had  supposed  that  the  practice  was  prohibited  by  the  con- 
stitution which  they  had  sworn  to  support.  So,  too,  our  state 
constitution  contains  a  provision  in  reference  to  the  compensa- 
tion to  the  governor,  precisely  similar  to  that  which  is  applied 
to  the  justices  of  this  court.  But  the  legislature  almost  in- 
variably makes  provision  for  the  payment  of  the  rent  of  the 
house  occupied  by  the  executive,  and  in  the  supply  bill  of  1852 
appropriated  $2,000  for  that  purpose.  There  are  other  similar 
instances  under  both  the  general  and  state  governments,  but  I 
forbear  to  quote  them,  as  it  is  unnecessary  that  I  should  ex- 
press my  opinion  upon  this  point,  nor  do  I  intend  to  do  so. 

II.  The  objection  upon  which  the  counsel  for  the  defendant 
mainly  relied  is,  that  the  relator  has  not  procured  and  presented 
to  him  a  warrant  for  the  amount  claimed,  drawn  by  the  con- 
troller and  countersigned  by  the  mayor  and  clerk  of  the  com- 
mon council.  As  the  money  is  clearly  due,  and  confessedly  in 
the  treasury,  and  the  objection  is  one  of  form  rather  than  of  sub- 
stance, it  should  not  defeat  the  present  application  for  relief 
unless  it  is  strongly  sustained.  The  resolution  of  the  board  of 
supervisors  declares  that  a  copy  of  it  shall  be  a  sufficient 
warrant  for  the  payment  of  the  money.  The  revised  statutes 
provide  that  the  mayor,  recorder  and  aldermen  of  the  city  of 
New- York  shall  be  the  supervisors  of  the  city  and  county  of 
New- York,  and  that  all  the  provisions  of  the  article  relative  to 
boards  of  supervisors  in  each  of  the  counties  in  the  state  shall 
be  construed  to  extend  to  them  respectively,  except  when  special 
provisions  inconsistent  therewith  are  or  shall  be,  made  by  law 
in  relation  to  the  dty  and  county  of  Nevh  York.  (1  jR.  <R  368, 
§  17.)  Another  provision  in  the  next  following  article,  relative 
to  county  treasurers,  declares  that  the  chamberlain  of  the  city 
and  county  of  New- York  shall  be  considered  the  county  treasurer 
thereof,  and  that  all  the  provisions  of  that  article  shall  be  oon- 
Btmed  to  apply  to  him,  except  when  special  provisions  inoon- 
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flisteot  therewith,  are,  or  shall  be  made  by  law  iu  relation  to 
the  city  and  county  of  New- York.  The  board  of  supervisors 
is  authorized  to  examine,  settle,  and  allow  all  accounts  charge- 
able against  the  county;  (1  R,  S.  367,  stibd,  2,)  and  it  is 
made  the  duty  of  the  county  treasurer  to  pay  and  apply  the 
moneys  received  by  him  in  the  manner  required  by  law. 
(1  R.  S.  369,  §  20.)  The  act  of  April  16, 1862,  (§§  6.  7,)  con- 
fers  the  power  to  increase  the  remuneration  of  the  justices  of 
this  court,  in  the  first  district,  upon  the  board  of  supervisors  of 
the  coiifUy  of  New- York,  and  they  are  directed  to  pay  it  by  a 
tax  to  be  raised  upon  the  county.  The  resolution  of  the  board 
relative  to  such  additional  remuneration,  provides  that  it  shall 
be  paid  out  of  tl^e  county  treasury.  The  duties  foe  which 
compensation  is  to  be  made,  have  no  peculiar  reference  to  the 
city  as  a  corporation,  but  are  such  as  are  performed  for  all  the 
counties  of  the  state.  All  these  considerations  are  strong  to 
show  that  the  charge  in  question  is  upon  the  county,  rather 
than  upon  the  city  and  corporation.  If  so,  the  resolution  of  the 
county  board  of  supervisors  was  sufficient  warrant  for  the  pay- 
ment of  the  money,  unless  there  is  some  special  provision  to 
the  contrary  in  the  laws  of  the  state,  relative  to  the  supervisors 
or  treasurer  of  the  city  and  county  of  New- York.  Now  the 
provision  in  the  act  to  amend  the  city  charter,  passed  on  the 
second  of  April,.  1849,  (J  11,)  to  which  I  have  been  referred, 
as  requiring  the  controller's  warrant,  applies  in  terms  to  the 
treasury  of  the  city.  Nothing  is  said  of  the  county  treasury. 
It  is  not  an  enactment  relative  to  the  treasurer  of  the  city  and 
county,  and  so  far  as  relates  to  the  county,  does  not  control  or 
in  any  manner  affect  the  powers  conferred  or  duties  devolved 
upon  him  by  the  revised  statutes.  The  common  council  when 
it  adopted  the  ordinance,  organizing  the  departments  of  the 
municipal  government  of  the  city,  approved  on  the  17th  of 
May,  1850,  evidently  acted  on  the  supposition  that  the  provis- 
ion in  the  act  of  the  2d  of  April,  1849,  had  reference  only  to 
the  city  treasury  and  to  city  claims,  as  it  directs  (in  §  94)  that 
no  warrant  shall  be  drawn  (by  the  comptroller  on  the  chamber- 
lain) unless  the  sum  specified  therein  is  embraced  in  an  appro- 
Vol,  XV.  68 
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priaiuni  previously  made  for  that  purpose  by  the  cemtmen 
council.  This  provision  ie  prop^,  so  far  as  it  relates  to  aoootmts 
against  the  citj  corporation,  bat  is  altogether  inappropriate  to 
county  charges,  over  which  the  common  council  x)an  have  no 
legal  control.  The  act  of  April  16th,  1652,  delegates  no  power 
whatever  to  th^rt  body  in  reference  to  the  additional  compen- 
sation to  the  judges  of  this  court,  and  surely  a  corporation  has 
no  power  upmi  a  new  mattery  except  such  as  is  expressly  con- 
ferred. The  territory,  and  the  inhabitants  of  the  city  and 
county,  are  identical,  and  that,  t(^ther  with  unity  of  action 
and  identity  of  rights  in  many  important  particulars,  has  led  to 
the  supposition  that  the  dty  as  specially  incorporated  is  to 
all  int^ts  the  county.  But  that  is  not  so.  The  same  indi- 
viduals may  and  often  do  constitute  different  corporations  or 
bodies  having  separate  and  distinct  powers  and  capacities,  and 
subject  to  different  rules  of  action.  A  city  may  be  territorialfy  a 
part  of  a  county,  or  an  entire  county,  or  consist  of  parts  of 
.  several  counties.  In  all  cases  a  distinct  county  organization 
exists  unless  a  city  receives  a  charter  constituting  it  a  county 
as  well  as  a  city.  New- York  has  never  been  specially  incorpo- 
rated as'  a  county.  Governor  Dongan's  charter  recites  that 
there  had  been  grants  to  the  citizens  and  inhabitants  of  the 
city,  sometimes  by  the  name  of  Schout,  Burgomasters,,  and 
Sthephens  of  the  city  of  New  Amsterdam,  and  sometimes 
by  the  name  of  the  mayor,  aldermen  and  commonalty  of  the 
.  city  of  New-Yorky  and  sometimes  xmder  other  denominati<ms, 
but^  in  all  the  instances  specified,  as  a  city,  and  it  declares  and 
grants  that  the  mayor,  fiddermen  and  commonalty  of  the  saideity, 
and  their  successors  should  forev^  thereafter  be  and  remain 
one  body  corporate  and  politic  in  deed,  fact  and  name,  by  the 
name  of  the  mayor,  aldermen  and  commonalty  of  the  iatj  of 
New-York.  Governor  Montgomerie  confirmed  the  charter  to 
tibe  eity  undw  tibie  same  corporate  designation.  The  statute 
amending  the  charter,  passed  on  the  7th  of  April,  1880,  and 
on  the  2d  of  April,  1849,  are  each  entitled  ^^  An  act  to  Mnend 
tile  charter  of  l^e  dtp  of  New- York.''  Neither  in  the  diaiton 
nor  sftendalory  statutes  is  the  corporation  (»«ated  aebaBfy^i 
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U  there  a  general  delegation  of  the  powers,  rights,  or  responsi* 
bilities  of  a  connty,.  Manhattan  island,  with  the  adjacent  islands, 
was  constituted  a  county  by  a  law  of  the  first  legislature  ever  held 
in  the  colony  of  New- York,  on  the  first  of  November,  1688. 
tt  has  been  designated  as  a  county  in  all  the  subsequent  acts 
.dividing  this  state  into  counties.  It  takes  its. organisation  as 
a  county  under  the  general  laws  of  the  colony  and  of  the  state, 
«nd  not  under  its  charter  as  a  dty.  The  inhabitants,  in  effect, 
constitute  two  corporations — one  as  a  county,  under  the  general 
laws  of  the  Btate,  (1  R.  L.  364,  i  1,)  and  the  other  as  a  eity, 
under  their  charter^  The  chamberlain  is  specially  declared  by 
statute  to  be  an  officer  of  each^  and  is  subject  to  different  rules 
when  acting  in  his  several  capacities.  As  the  city  treasurer,  he 
Acts  under  the  charter  as  amended :  and  as  county  treasurer, 
upder  the  laws  of  the  state  relative  to  such  officers,  eaceept 
when  they  conflict  with  the  charter.  The  statutes  which  in 
effect  require  him  to  pay  county  charges  upon  the  order  of  the 
county  supervisors,  are  not  at  all  in  conflict  witti  die  direction 
'in  the  charter  that  he  shall  pay  money  out  of  the  city  treasuiy 
on  die  warrant  of  the  controller,  countersigned  by  the  mayor 
and  clerk  of  the  common  counciL  There  would  be  an  incon- 
gruity in  allowing  a  mere  city  officer  to  have  any  control  over  the 
payments  for  county  purposes.  The  controller  is  nowhere 
declared  to  be  a  county  officer,  nor  has  he  under  Ae  statute  any 
right  to  interfere  with  the  fiscal  concerns  of  the  county,  or  with 
the  conduct  of  those  to  whom  the  management  of  such  conceras 
is  confided  by  law.  Neither  is  the  clerk  of  the  common 
cottn<»l  a  county  officer.  Althouf^  Ihe  chamberlain  holds  the 
HMMftcys  paid  to  him  in  two  different  capacities,  there  is  not,  as 
he  apprehends,  any  ne<^ssity  that  he  should  separate  them  into 
two  distinct  funds,  or  that  he  should  keep  two  separsite  accounts 
of  his  disbursements*  The  appropriate  requisitions  upon  him 
may  vary,  but  that  would  subject  him  to  no  greater  inoenven- 
ienoe  than  what  is  experienced  by  county  treasurers  generally 
in  paying  the  state  tax,  the  school  moneys^  and  the  county 
eharges.  Difierent  requisitions  are  made  upon  the  treasurcgi 
in  each  case,  but  the  whole  is  included  m  ills  g^oefil 
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There  may  be  some  difficulty  in  distinguishing  between  city  and 
county  charges  ;  but  if  so,  the  remedy  can  be  applied  only  by  the 
legislature.  The  defendant's  counsel  relied  upon  the  facts  that 
the  moneys  raised  for  both  city  and  county  purposes  were  in- 
cluded in  one  tax,  that  the  assessors  and  collectors  were  the 
same,  and  that  the  funds  were  deposited  with  the  same  person, 
to  show  there  was  but  one^  treasury,  and  that,  therefore,  a  pfo- 
0  vision  relative  to  payments  from  the  city  treasury  applied  to 
the  whole.  There  is  the  same  identity  in  the  tax,  in  the  offioers 
by  whom  it  is  imposed  and  collected,  and  in  the  depository.  In 
all  the  counties  in  the  state,  and  in  the  counties  other  than 
New- York,  the  treasurer  has  but  one  office ;  and  yet  the  moneys 
are  held  by  the  county  treasurers  for  different  purposes — ^for 
the  state,  for  our  public  schools,  and  for  county  expenses — and 
in  each  case  the  depository  is  subject  to  different  rules.  A 
law  regulating  the  payment  of  county  expenses  would  have  no 
bearing  upon  his  transactions  with  the  school  officers  and  the 
state  authorities.  A  fortiori,  a  law  regulating  payments  out  of 
the  city  treasury  in  New- York,  could  have  no  effect  upon  dis- 
bursements from  the  county  treasury.  The  principle  is  plain 
enough  ;  the  only  difficulty  is  in  the  application,  and  that  arises 
from  the  fact  that  the  same  individual  holds  a  fund  derived 
from  the  same  sources,  a  part  of  it  in  one  capacity,  and  the 
residue  in  another.  Upon  the  whole,  I  am  satisfied  that  the 
money  demanded  in  this  case  is  a  county  charge ;  that  the  city 
authorities,  as  such,  and  apart  from  the  express  delegation  of 
power  to  some  of  them  as  county  officers,  have  no  right  to 
interfere,  either  in  imposing  or  paying  it,  and  that  the  defend- 
ant is  bound  to  pay  it  upon  the  order  of  the  board  of  super- 
visors, who  have  the  control  of  the  fiscal  affairs  of  the  county. 
III.  It  was  not  disputed  by  the  counsel  for  the  defendant  on 
the  argument,  but  that  a  mandamus  would  be  an  appropriate 
remedy,  if  the  relator  was  entitled  to  the  money  on  his  present- 
ing the  order  of  the  supervisors.  It  is  so,  because  he  has  no 
other  adequate  redress.  The  claim  does  not  create  a  debt 
against  the  county,  which  could  be  recovered  in  sn  ordinary 
Mtkm,    The  decisions  of  the  supreme  eonri,  m  the  OM»--«f 
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Phoenix  against  the  Mayor,  &c.  of  New-York,  and  of  the 
court  of  appeals,  in  Brady  against  the  same  defendants,  as 
they  have  been  explained  to  me,  are  conclusive  to  that  effect. 
The  act  of  1862,  and  the  consequent  resolution  of  the  board  of 
supervisors,  made  it  the  duty  of  the  county  and  of  its  fiscal 
officer  to  pay  the  money,  and  for  the  refusal  to  perform  such 
duty  a  mandamus  lies. 

A  peremptory  mandamus  must  issue,  but  as  the  defendant 
has  acted  conscientiously,  I  shall  not  award  costs  against  him« 

[New- York  Specul  Term,  Jnly  9, 1868    S,  B.  Strong^  Justice.] 
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Money  paid  for  the  purpose  of  settUng  or  compounding  a  prosecution  for  a 

supposed  felony,  cannot  be  recoTered  back,  by  the  party  paying  it. 
A  contract  to  drop  a  prosecution  for  a  felony,  in  consideration  of  a  sum  of 

money  to  be  paid,  and  the  payment  of  the  money  in  pursuance  of  it,  are 
*  immoral  and  illegal.    And  if  the  money  is  paid  by  a  third  person,  he  is  a 

particeps  cHmims. 
If  a  contract  be  evil  in  itself,  involving  criminality  and  moral  turpitude, 

neither  party  can  have  any  remedy  against  the  other ;  nor  can  money  paid 

upon  such  contract  be  recl&imed,  at  law  or  in  equity. 

This  action  iras  originally  brought  in  .a  justice's  court  The 
plaintiff  alleged  in  his  complaint  that  the  defendant  was  justly 
indebted  to  him  in  the  sum  of  thirty  dollars,  for  money  had  and 
receiyed  by  the  defendant  to  the  plaintiff's  use.  The  answer 
denied  the  indebtedness,  and  set  up  matters  of  defense  upon 
the  merits*  The  justice  rendered  judgment  in  favor  of  the 
plaintiff,  for  the  amount  claimed,  with  costs.  This  judgment 
was  affirmed  by  the  county  court.  The  facts  of  the  case  are  as 
follows :  The  plaintiff's  son  William  was  charged  by  the  defend- 
ant with  having  passed  to  him  a  ten  dollar  counterfeit  or  altered 
Vank  note ;  a  warrant  had  been  issued  against  him,  and  he  had 
^WD'ttrraBted  on'ssid  charge.    While  he  was  under-such  arrest, 
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the  parties  lo  this  action  made  an  agreement,  b j  irhioh  the 
plaintiff  pronuBed  to  pay  and  did  pay  the  defendant  ^ity  dol- 
lars, to  settle  the  oriminal  prosecntion  against  die  pliuntiff 'a 
son,  on  said  charge.  The  deflsndant,'in  consideration  thereei^ 
agreed  to  let  the  prisoner  go  and  not  to  proseeate  him  further 
on  said  charge,  and  he  was  accordingly  disoharged*  'Piiat  to 
commencing  this  action,  the  plaintiff  called  on  the  defendant 
and  demanded  the  repayment  of  the  thirty  dollars.  It  also 
appeared  from  the  testimony  of  tiie  plaintiff's  son  WilHam,  that 
he  never  passed  the  bill  to  the  defendant ;  neither  had  he  passed 
any  bill  to  him,  or  paid  him  any  money  at  any  time  prior  to 
said  complaint*  There  leas  no  conflict  of  evidence  in  the  case. 
When  the  plaintiff  closed  his  proof,  the  defendant  moved  for  a 
•  nonsuit,  on  the  ground  that  the  plaintiff  had  &iled  to  make  out 
a  legal  cause  of  action,  which  was  denied^   . 

Z>.  J.  Sunderlittj  for  the  plaintiff. 

Jos.  F.  Babbetty  for  the  defendant 

Bp  the  Qmrty  Grippen,  P.  J.  This  case  preaenta  the  sin- 
gle point,  whether  money  paid  for  the  purpose  of  settling  or 
compounding  a  supposed  felony  can  be  recovered  back  by  the 
party  paying  it.  It  was  insisted  by  the  plaintiff's  counsel  that 
there  is  no  statute,  or  principle  of  the  common  law,  declaring 
the  payment  of  money  to  compound  a  felony  a  crime,  in  the 
party  thus  paying  the  money ;  that  it  is  the  taking  or  receiving 
of  the  money,. and  not  the  payment  of  it,  that  oonstitateti  the 
offense.  It  is  true  that  the  statute  .<»dy  declares  the  party 
guilty  of  a  crime,  who  knowing  of  the  actual  commission  of  a 
felony,  shall  take  any  money  or  property  of  another,  upon  an ' 
agreement  or  undertaking  to  compound  or  ocmoeal  such  fdoay 
or  crime,  or  to  abstain  from  any  prosecution  tliereo£  (2  J2.  & 
*ih  ed.  871,  i  18,  aito  page  875,  i  12.) 

The  offense  of  compounding  a  crime  created  Ay  J^o^Kfe,  ia 
undoubtedly  confined  to  the  party  receiving  the  money  or  prop« 
er^,  and  doea  not  eitcnd  to  di«  party  p^yitig  it    ISdm,] 
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of  the  plaintiff's  couiiBel,  however,  falls  far  short  of  reaching 
the  whole  difficulty  in  his  case.  Another  important  principle 
is  involved,  which  to  my  mind  is  a  oonclusiye  answer  to  this 
action.  The  contract  made  between  the  parties,  and  the  pay- 
ment of  the  money  under  it,  was  immoral  and  illegal.  The  statute 
aboye  cited  declares  the  party  receiving  the  money  under  such 
cirouinstanGes  a  criminal.  The  common  law  declares  all  con- 
tracts to  do  acts  that  are  indictable  or  punishable  criminally,  to 
be  illegal  and  yoid.  It  is  a  fundamental  rule  of  the  common 
law,  that  wheneyw  a  contract  is  illegal  as  against  morality  or 
public  policy,  neither  a  court  of  law  nor  a  court  of  equity  will 
interpose  to  grant  relief  to  the  parties  thereto.  It  is  manifest 
that  the  contract  under  which  the  plaintiff  paid  his  money  to 
the  defendant,  was  malum  in  se,  inyolving  criminality  and  moral 
turpitude ;  it  rendered  the  defendant  Uable  to  indictment  and 
criminal  punishment.  If  a  contract  be  evil  in  itself,  inyolying 
criminality  and  moral  turpitude,  neither  party  to  such  contract 
can  haye  any  remedy  against  the  other ;  nor  can  money  paid 
upon  such  contract  be  reclaimed  by  law  or  in  equity.  {Starf 
on  Cant.  §§  489,  490.)  The  same  author  also  lays  down  the 
rule  of  law,  that  if  a  sum  of  money  be  paid  by  way  of  com- 
pounding a  felony,  it  cannot  be  recoyered  back,  on  a  refusal  of 
the  other  party  to  perform  his  part  of  the  contract ;  nor  can 
an  action  be  maintained  to  enforce  the  performance  <^  sueh 
contract.  If  the  money  cannot  be  recoyered  back  for  a  refusal 
of  the  party  receiving  it  to  perform  his  part  of  the  agreement, 
it  would  seem  Very  clearly  to  follow,  thai  where  ttie  contract 
has  been  fully  performed  as  agreed  upon  between  the  parties, 
BO  action  can  be  maintained  to  recoyer  back  ike  nioney.  No 
proof  was  giyen  on  the  trial  that  the  defendant  did  not  keep  his 
agreement  with  the  plaintiff.  It  appeared  that  nothing  further 
was  done  with  the  criminal  prosecution  against  the  plaintiff 'li 
son ;  the  payment  of  the  money  by  the  plaintiff  to  the  defend- 
ant, put  an  end  to  the  whole  matter ;  the  strong  arm  of  the  law 
was  paraliaed  thereby,  and  the  plaintiff's  son  was  diseharged 
from  the  arrest  on  the  warrant. 
Wher^  a  eontract  is  mal/um  prohibitum — ^merely  eyil  lecauee 
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it  is  prohibited  by  statute,  and  does  not  involve  any  moral  tur- 
pitude or  criminality — one  party  may  have  a  remedy  against 
the  other,  unless  they  are  in  pari  delicto.  But  no  relief  will 
be  granted  even  in  such  a  case  if  the  parties  are  both  involved 
in  moral  guilt.  Agreements  to  do  acts  which  are  indictable  or 
punishable  criminally,  or  to  conceal  or  compound  such  acts ;  or 
to  suppress  evidence  in  a  criminal  prosecution,  are  utterly  void. 
{Story  on  Cont.  §  569.)  Also  all  agreements  which  contravene 
public  poUoy  are  void,  whether  they  be  in  violation  of  ,law 
or  morals,  or  obstruct  the  prospective  objects  flowing  from  some 
positive  legal  injunction.     {Story  on  Cont.  i  545.) 

The  money  paid  by  the  plaintiff  to  the  defendant  was  in- 
tended to  obstruct,  and  as  the  proof  shows,  did  in  fact  obstract 
and  put  an  end  to  the  prosecution  of  the  plaintiff  ^s  son,  who 
had  been  accused  and  even  arrested  for  a  high  crime.  The 
plaintiff  was  a  party  to  the  agreement ;  he  paid  the  money  to 
the  defendant ;  he  was  a  particeps  criminis  with  the  defendant, 
connected  with  him  in  committing  an  act  declared  by  statute  to 
be  criminal,  and  which  subjected  the  defendant,  if  not  the  plain- 
tiff, to  criminal  punishment. 

Whenever  a  contract  is  forbidden  by  the  common  law  or  by  stat- 
ute, no  court  will  lend  its  aid  to  give  it  effect.  {Chitty  on  CofU* 
570.)  The  same  author  also  says  that  an  agreement  for  sup- 
pressing evidence,  or  stifling  or  compounding  a  criminal  pros- 
ecution, or  proceeding  for  a  felony  or  for  a  misdemeanof  of 
a  public  nature,  is  void.  {Chitty  on  Cont.  582.)  It  matters 
not  whether  the  plaintiff's  son  was  guilty  or  innocent  of  the 
charge  made  against  him  by  the  defendant ;  he  had  been  ar- 
rested on  a  criminal. warrant,  charging  him  with  a  felony ;  while 
thus  a  prisoner  the  plaintiff  compounded  the  offense  and  stifled 
the  prosecution,  by  the  payment  to  the  defendant  of  the  money 
now  sought  to  be  recovered  back  in  this  action.  It  was  un- 
doubtedly immoral,  nay,  criminal  in  the  defendant  tg  take  the 
plaintiff's  money  under  the  agreement  upon  which  it  was  paid 
to  him ;  this,  however,  furnishes  no  legal  ground  to  the  plaintiff 
for  recovering  back  the  money.  He  is  too  deeply  implicated 
in  the  wrong  committed,  by  compounding  the  alleged  felony,  to 
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•command  the  aid  of  the  law  and  of  the  courts,  in  restoring  him 
to  what  he  has  wrongfully  and  fooIisUy  paid  to  the  defendant. 
There  were  some  cases  at  an  early  day  which  seemed  to  hold 
the  doctrine  that  where  a  party,  paid  money  upon  an  illegal 
transaction,  he  might  recover  it  hack  again  in  an  action  for 
money  had  and  received.  But  it  has  heen  holden  in  numerous 
cases,  both  in  England  and  in  this  country,  that  in  cases  where 
money  has  been  paid  upon  a  consideration  like  that  established 
by  the  proof  in  this  case,  it  cannot  be  recovered  bade  in  an 
action  for  money  had  and  received.  In  the  cases  of  Smith  v. 
Brondep,  {Doug,  696,)  and  Browning  v.  Morris,  {Cowp.  790,) 
Lord  Mansfield  decided  that  where  certain  acts  were  declared 
unlawful  by  statute,  intended  to  protect  the  unwary  and  the 
ignorant  from  the  oppression  and  extortion  of  the  more  design- 
ing and  cunning,  there,  although  both  parties  were  guilty  of 
violating  the  law,  yet  they  are  not  equally  guilty ;  and  in  suoh 
•cases  the. money  might  be  recovered  back  by  the  party  from 
whom  it  had  been  extorted,  as  in  case  of  taking  usury,  <S^c. 
The  learned  judge  also  says  that  these  cases  are  distinguish- 
able from  those  which  have  held  that  money  paid  on  account  of 
the  immorality  of  the  consideration,  involving  moral  turpitude, 
or  hostile  to  public  policy,  cannot  be  recovered  back.  There  are 
many  cases  which  maintain  the  doctrine,  i^nd  such  no  doubt  is 
the  settled  law,  that  where  a  contract  is  made  having  for  its  ul- 
timate purpose  and  intent,  to  aid  in  vidlating  a  positive  law  or 
principle  of  public  policy,  or  to  commit  a  breach  of  good  morals^ 
the  courts  will  not  assist  in  enforcing  it,  whatever  may  seem  to 
be  the  justice  of  it  as  between  the  parties.  In  such  a  case  the 
courts  treat  both  parties  as  having  trodden  upon  forbidden 
ground,  equally  in  the  wrong,  and  as  being  unworthy  alike  to 
ask  for  or  receive  their  aid.  In  this  case  the  parties  delibe- 
rately agreed  to  violate  the  laws  of  the  land ;  the  plaintiff  by 
paying  and  the  defendant  by  receiving  the  sum  of  thirty  dollars 
to  compound  an  alleged  felony ;  to  stifle  and  discontinue  a  pros- 
ecution already  commenced  against  the  accused,  for  a  high 
crime.  A  party  who  thus  illegally  and  improperly  pays  away 
his  money,  and  afterwards  repents  of  his  folly,  and  attempts  by^ 
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an  action  to  recover  it  back,  cannot  receive  ^e  aid  of  a  oonvt 
of  joslice  in  sncli  attempt. 

I  have  come  to  the  conclosion,  from  a  careful  examination  (f 
this  case,  that  the  plaintiff  failed  in  establishing  a  legal  canse 
of  action  against  the  defendant  The  judgment  of  the  jnsticeis 
conrt  and  of  the  county  court  must  be  reversed,  with  costs  cf 
the  appeal  in  the  county  court  and  in  this  court. 

[OraEOO  Generai*  Tbkm,  July  12,  1858.  Cnppen,  SkaMamd  and  Qrag, 
Justices.] 


BOBENFIELD   VS.   HoWABD. 

Wxere  a  plamtttf,  applyioiB^  to  a  jnstioe  of  the  peace,  imder  the^th  sectioB  ef 
the  noQ-imprisoimient  act>  {Lams  of  1881,  p,  896,)  for  an  attachment  against 
the  defendant,  presented  an  affldarit  In  which  be  alleged  that  the  defend- 
ant was  abont  to  dispose  of  his  property  with  intent  to  defiand  his  credit- 
ors, and  assigned  the  existence  of  the  following  ikcts  as  eridence  of  that 
intent,  tIz.  that  the  defendant  left  the  ooimty  two  months  before,  and  weat 
to  Canada  with  intent  to  remain  there,  taking  with  him  a  portion  oi  his 
goods ;  that  he  Iiad  no  flunily  and  but  little  property ;  that  he  was  oSerix^ 
his  property  for  sale;  that  he  had  told  the  plaintiff  that  he  wonid  be  glad 
if  he  erer  got  his  pay  of  him;  that  no  civil  process  conld  be  senred  on  him, 
'because  he  kept  out  of  the  state ;  and  that  he  reftised  to  pay  any  thing  en 
the  plaintiff's  debt;  JMi  that  these  Acts  proved  a  strong  case  of  iaUmiU> 

.  4i^pose  of  property  to  defhiud  creditors.  That  at  least  there  was  some  evi- 
dence for  the  Justice  to  act  upon,  in  issuing  an  attachment;  and  that  hia 
proceedings  wotdd  not  be  reversed  for  insnfBciency  of  proof  in  that  respect. 

'A  return  to  an  attadiment  issued  by  a  jusiioe  under  the  son-imprfiKnmieut 
aoty  in  which  the  eonstahto  states  that  be  has  seised  the  goods  and  chatteto 
mentfoned  in  the  inveatoty  annexed,  and  that  tke  defendatU  %at  bemgfaumd 
in  tkecowUy,  he  left  a  copy  of  the  attachment,  dsc.  duly  certified  by  him, 
with  B.  in  whoee  possession  the  goods  were  found,  <*  the  defendant  having 
no  place  of  residence  in  the  county  of  C."  is  sufScient,  slthonghit  does  not 
state  specifically  whether  Ae  copy  of  the  attachment  was,  or  was  not,  per- 
sonally served  on  the  defendant,  as  required  by  section  86  of  that  act 

8uch  a  return  will  be  understood  as  alleging  that  no  personal  service  has  been 
made ;  and  will  authorise  the  issuing  of  a  summons  against  the  defendant, 
by  the  Justice,  under  the  88th  section  of  the  non-imprisonment  act 

Tlie^lMSt  that  an  affidavit  upon  which  an  attaohment  is  issued  by  a  Jmrtke^  u»> 
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der  the  non-imprlBonment  act,  contains  focta  which  would  have  wairanM 
an  attaciunent  under  the  revised  statutes,  is  not  a  ground  of  error;  provided 
the  process  actoally  issned  is  warranted  by  the  affidavit. 

This  was  an  appeal  by  the  plaintiff,  from  a  jadgmeat  of  the 
Ohemnng  covnty  court.  The  opinion  which  follows,  sets  forth 
«11  the  material  fhcts. 

By  the  Cmtrt,  Shankland,  X  The  plaintiff  proceeded  by 
attachment  and  summons  against  the  defendant,  to  collect  a  note. 
He  obtained  a  judgment  beforethe  justice,  which  was  reversed 
by  the  county  court  of  Chemung.  No  reason  is  assigned  by  the 
judge  £91:  reversal ;  but  it  is  presumable  it  was  for  some  of  the 
reasons  contained  in  the  respondent's  points;  It  is  said  that 
the  attachment  being  suoeeeded  by  a  summons,  indicates  that 
the  pavty  proceeded  under  the  provisions  of  the  non^imprison* 
ment  law  and  not  under  diose  of  the  revised  statutes ;  and  that 
the  affidavit  does  not  state  facts  suffident  to  warrant  the  issuing 
of  an  attachment  ^ 

The  Mth  section  of  the  non-imprisonment  act  {Laws  of  1881^ 
p.  896)  allofws  an  attachment  to  issue,  when  it  shall  satisfao* 
torily  appear  to  the  justice  that  the  defendant  is  about  to  re- 
move from  ike  county  any  of  his  property  with  the  intent  to 
defraud  his  creditors,  or  has  assigned,  disposed  of,  secreted,  or 
is  about  to  assign,  dispose  of,  or  secrete  any  of  his  property  with 
the  like:  intent,  whether  the  defendant  be  a  resident  of  this  state 
or  not"  The  affidavit  specifies  several  causes  for  issuing  the 
attachment^  amongst  which  is  the  cause,  that  the  defendant  is 
about  todispoBe  of  his  property  with  intent  to  defraud  his  cred- 
iters.  The  affidavit  then  assigns  the  existence  of  the  fdlowing 
facts  as  evidence  of  that  intent :  that  the  defSandant  left  the 
county  of  Chemung  two  montihs  before,  and  went  to  the  province 
of  Upper  Gaoada  with  intent  to.  remain  there,  and  had  taken 
with  him  some  portion  of  his  personal  property ;  that  he  had 
BO  family,  and  but  litde  property }  that  he  was  offering  his  pro- 
perty in  Ohemnng  county  for  sale ;  and  that  he  told  the  plains- 
tiff  that  he  would  be  damned  glad  if  he  ever  got  his  pay  of  him ; 
Ihat  ato  civil  pioeess  could  be  servedon  him  because  he  kept  out 
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of  the  state,  and  he  refused  to  pay  any  thing  on  the  plaintiff^ 
debt. 

To  my  mind,  the  above  facts  prove  a  strong  case  of  intent  to 
dispose  of  property  to  defraud  creditors.  At  all  events,  there 
was  some  evidence  for  the  justice  to  act  on,  and  the  proceedings 
ought  not  to  be  reversed  for  insufficiency  of  proof,  in  this  re- 
spect. If  the  defendant  was  a  non-resident  of  the  state,  and  did 
the  acts  specified  in  section  84,  he  could  be  proceeded  against 
by  a  long  attachment.  But  in  this  case,  it  is  quite  certain  the 
defendant  had  not  yet  gained  a  residence,  out  of  the  county  of 
Chemung.  ' 

But  it  is  said  the  return  of  the  officer  to  the  attachment  was 
not  sufficient,  because  it  did  not  state  specifically  whether  the 
copy  of  the  attachment  was,  or  was  not,  personally  served  on  the 
defendant,  as  required  by  section  86.  The  return  is,  "  By  vir- 
tue of  this  attachment,  I  seized  the  goods  and  chattels  mentioned 
in  the  annexed  inventory,  and  the  defendant  not  being  found 
in  the  county,  on  the  same  day  I  left  a  copy  of  the  attachment 
and  inventory  duly  certified  by  me  with  Wm.  E.  Baker,  in  whose 
possession  the  goods  were  found,  the  said  defendant  having  no 
place  of  residence  in  the  county  of  Chemung.  July  26, 1852.*^ 
.  The  86th  section  requires  a  personal  service  on  the  defendant, 
if  he  can  he  found  in  the  county,  instead  of  leaving  the  copj 
at  his  last  place  of  residence.  Now  the  return  says,  "  the  de- 
fendant cannot  be  found  in  the  county,  and  he  has  no  place  of 
residence  in  the  county,  and  I  left  the  copy  on  the  person  in 
whose  possession  the  goods  attached  were  found."  The  officer 
asserts  the  fact  that  the  defendant  cannot  be  found  in  the  county, 
and  the  law  would  adjudge  a  service  out  of  the  county  to  be  void. 
The  result  is,  that  a  personal  service,  in  this  case,  was  an  utter 
impossibility.  It  is  as  legally  certain  that  the  process  was  not 
personally  served,  as  if  the  return  had  said  so  spedficaUy.  It 
seems  to  me  the  legislature  did  not  attach  any  technical  charm 
to  the  word  specifically.  This  object  was,  to  enable  the  justice 
to  learn  from  the  return  itself,  whether  or  no  the  attachment 
and  inventory  had  been  personally  served,  so  as  to  govern  the 
future  proceedings  in  the  cause,  and  the  effect  to  be  given  to 
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the  jadgment.  If  it  was  a  case  of  personal  service,  then  no 
summons  need  be  issued,  and  the  judgment  would  be  conclusiyei 
in  all  future  proceedings.  (§§  37,  39.)  But  if  served  by  copy, 
then  a  summons  must  issue ;  and  if  that  was  not  personally 
served,  then  the  judgment  would  be  presumptive  evidence,  only, 
of  an  indebtedness,  and  might  be  repelled.    (}}  38,  89.) 

The  return  in  this  case  is  sufficiently  clear,  that  no  personal 
service  had  been  made.  The  justice  so  treated  it,  and  issued  a 
summons  as  required  by  §  38,  which  was  regularly  returned. 
The  defendant  is  in  no  danger  of  being  concluded  by  this  judg- 
ment, in  any  future  litigation  as  to  its  effect.  It  seems  to  me, 
therefore,  that  all  his  rights  are  protected ;  and  that  no  legal 
rule  of  construction,  or  just  administration  of  the  law,  calls  for 
a  reversiJ  of  the  proceedings,  for  the  sole  reason  that  the  con- 
stable omitted  to  say  in  his  return,  ''I  did  not  serve  the  copy 
personally,"  when  he  at  the  same  time  tells  us  so,  by  showing 
it  impossible  that  he  could  have  done  it. 

That  the  affidavit  contains  facts  which  would  have  warranted 
an  attachment,  under  the  revised  statutes,  is  not  a  ground  of 
error,  provided  the  process  actually  issued  is  warranted  by  the 
affidavit. 

•  We  have  come  to  the  conclusion  that  there  is  no  error  in  the 
justice's  judgment,  and  that  it  should  have  been  affirmed.  The 
judgment  of  the  county  court  is  reversed  and  that  of  the  jus- 
tice affirmed  with  costs. 

[OrsEoo  General  Term,  July  12,  18&8.  Crippen,  SkanJOand  and  ^ay, 
^UBtices.} 
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A  complaint  which  alleges  an  indebtedness  to  the  plafaitif^  by  the  deftedantg 
for  services  done  and  performed  by  the  plaintiff  as  the  attorney  and  solicitor 
of  the  deflsndant,  and  at  his  request,  and  fbr  money  paid  and  ezpendeit  fbr 
him,  at  his  reguest,  preyious  to  Jaminy,  1862,  is  snffident^  under  the  ooffoi 
although  the  specific  snit  is  not  mentionad,  and  no  time  is  speoifled. 

Where  an  action  is  brought  upon  an  open  account,  for  work,  labor  and  ser- 
yices,  the  plaintiff  need  not  set  forth  in  his  complaint  the  items  of  the 
account ;  and  the  defendant  cannot  object  that  the  complaint  contains  but 
one  cause  of  action  and  therefore  that  only  one  item  of  service  can  be  proved. 

The  testimony  of  on  attorney  at  law,  who  has  heard  the  serviees  of  a  pwtty,  in 
trying  causes  injustices*  courts  as  an  attorney,  and  in  drawing  leases,  Sec 
described  by  other  witnesses,  is  admissible  in  respect  to  the  value  of  such 
services. 

•  Appeal  by  the  defendant  from  a  judgment  entered  upon  ikv 
report  o£  a  referee*  The  material  factr  fonf  set  {jcfrth  in  tiiir 
opmion  of  die  coort. 

J.  H.  Ramsay y  tor  the  plaintiff. 

D:.  C:  Bat8s^  for  the  defendant 

By  the  dmrt^  Shankland,  J.  This  is  an  appeal  from  a 
jadgment  rendered*  on  the  report  of  a  reforee,  in  finror  of  1ii0 
plainti£  The  oomplaint  is  for  aenioes  rendered  for  the  defiend^ 
ant,  as  his  attorney  and  counsel,  in  diyers  smts,  and  for  other 
professional  services,  and  at  the  request  of  the  defendant  The 
answer  denies  the  indebtedness,  and  sets  up  various  defmsea^ 
amongst  which  the  most  material  is  an  agreement  between  the 
parties^  that  the  plaintiff  was  not  to  have  any  thing  for  his  ser* 
vices  if  tiiie  defendant  failed  in  the  suits  to  which  the  agreement 
related,  and  such  failure  is  alleged.  The  first  point  made  by 
the  defendant  is,  that  the  complaint  does  not  contain  a  cause  <^ 
action,  and  that  this  objection  is  not  waived  by  the  answer. 
(Code,  §148.) 

I  am  of  opinion  this  complaint  is  suffident  under  the  code,  or 
any  other  system  of  pleading.  It  alleges  an  indebtedness,  and 
also  the  fiobcts  out  of  which  it  arose,  viz.  for  services  for  the  de- 
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fendant,  by  the  pluntiff  done  and  bestowed,  as  the  attorney  and 
solicitor  of  the  defendant,  and  at  his  reqnest,  and  for  money  paid 
oiit  and  expended  for  the  defendant  at  his  request,  previous  to 
January,  1852.  It  is  virtually  saying,  "  Tqu  owe  me  five  hun- 
dred doUars,  for  my  work  and  labor  as  your  attorney  and  on 
your  retainer."  That  the  specific  suit  is  not  fully  set  out,  and 
tiiat  the  date  is  omitted,  is  not  material  on  this  question.  If  the 
defendant  desired  a  statement  of  the  items  of  the  account,  he 
should  have  made  the  demand  authorized  by  §  158 ;  or  if  he 
deemed  the  complaint  bo  indefinite  or  uncertain  as  not  to  disclose 
the  cause  of  action,  he  should  have  applied  to  the  court  and  ob- 
tained an  order  that  it  be  made  more  definite  and  certain,  under 
§  160.  The  ertor,  or  defect,  if  it  exists,  has  not  afiected  the 
substantial  rights  of  the  defendant,  and  therefore  must  be  dis-^ 
regarded  as  enjoined  by  §  176.  Sut  the  principle  of  the  case  of 
Allen  V.  Patter scuy  decided  in  the  court  of  appeals,  at  December 
term,  1852,  covers  this  case,  and  shows  this  complaint  to  be 
good  on  demurrer. 

The  second  point  made  is,  that  the  complaint  contains  but  one 
cause  of  action,  and  therefore  only  one  item  of  service  could  be 
proved.  .  The  answer  is,  that  the  cause  of  action  is  an  open 
account,  and  i  158  ofthe  code  enacts  that  it  shall  not  be  neces- 
sary for  a  party  to  set  forth  in  a  pleading  the  items  of  an  ac- 
count therein  aHeged.  The  pluntiff 's  services,  being  matter  of 
account,  he  could  not  split  it  up  into  different  causes  of  action, 
but  must  sue  for  the  whole  in  one  action.  (8  Wend.  492.  18 
Id.  644.    15  H.  557.)    There  is  no  error  on  this  point. 

The  next  error  complained  of  is  the  reception  of  the  bill  of 
costs  in  the  case  of  Livinffston  y:  Butt,  which,  had  been  taxed, 
but  without  notice  to  the  present  defendant.  The  objection  was 
on  two  .grounds,  1st.  That  no  foundation  had  been  laid  by  the 
evidence  to  admit  it;  and  2d.  That  it  was  incompetent,  under 
the  complaint.  The  objection  was  overruled,  and  the  defendant 
excepted.  The  first  ground  of  objection  was  probably  intended 
to  cover  the  defect  of*  proof,  that  the  plaintiff  had  not  proved 
that  the  defendant  had  retained  the  plaintiff  to  defend  Hutt.  It 
is  true  that  proof  was  not  then  given,  but  it  was  supplied  after- 
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wards.  The  order  pf  proof  was  in  the  discretion  of  the  referee 
in  this  respect.  He  was  right  in  admitting  all  the  evidence  in 
respect  to  what  services  had  been  in  fact  rendered  in  that  cause. 
The  making  out  and  taxing  the  bill  of  costs  as  against  Hiijtt 
were  parts  of  the  services  in  the  cause,  and  for  which  the  plain- 
tiff was  entitled  to  recover,  the  same  as  if  he  had  produced  the 
appeal  papers  in  evidence,  or  the  subpoena  for  the  witnesses. 
When  given  in  evidence,  it  proved  nothing  as  against  the  de- 
fendant, until  he  was  connected  with  the  transaction  by  proof  of 
his  retainer.  Nor  would  the  bill  be  any  evidence  then,  agunst 
the  defendant,  except  as  proving  the  item  of  drawing  and  taxing 
the  bill  of  costs  in  the  cause,  unless  notice  of  taxation  was  served 
on  the  defendant  in  this  action,  who  was,  in  reality,  the  plaintiff's 
client.  The  referee,  by  admitting  the  evidence,  affirmed  nothing 
as  to  its  value  as  evidence ;  and  as  it  was  admissible  for  the 
purposes  above  stated,  the  objection  was  properly  disregarded. 
The  second  ground  of  objection  to  its  reception  has  no  force,  and 
has  been  already  disposed  of  in  what  has  been  said  in  respect  to 
the  sufficiency  of  the  complaint. 

The  next  •  point  made  is  that  the  testimony  of  Salsbury,  an 
attorney  at  law,  who  had  heard  the  plaintiff's  services  in  trying 
causes  in  justices'  courts,  and  in  drawing  leases,  &c.  described  by 
other  witnesses,  was  not  admissible  in  respect  to  the  value  of 
such  services.  The  witness  swore  that  services  in  trying  causes 
were  worth  five  dollars  a  day,  and  for  drawing  ordinary  contracts 
it  was  worth  from  fifty  cents  to  a  dollar,  and  that  it  was  worth 
fifty  cents  to  draw  a  power  of  attorney.  I  have  no  doubt  this 
evidence  was  admissible.  The  common  laborer  proves  the  value 
of  his  services  in  this  same  manner,  when  he  asks  his  witness 
how  much  his  labor  is  worth  per  day,  at  such  and  such  work,  or 
how  much  is  the  making  of  a  particular  article  worth.  Jn  most 
cases  it  is  the  only  species  of  evidence  obtainable,  and  is  always 
received.  The  witness  was  a  lawyer  and  acquainted  witii  the 
value  of  such  services,  and  in  this  respect  held  the  character  of 
an  expert ;  or  had  that  peculiar  knowledge  on  the  subject  which 
other  persons,  not  of  the  profession,  did  not  possess.  ^ 

The  next  supposed  en'or  consisted  in  striking  out  the  oonfes-' 
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fiicm  of  the  plaintiff,  sworn  to  by  McCoy,  on  the  plaintiff's  cross- 
examination  of  that  witness.  The  striking  out  that  evidence 
wi^  clearly  erroneous,  and  would  have  been  a  good  reason  for 
granting  a  new  trial,  if  the  defendant  had  suffered  any  injury 
thereby ;  but  the  full  price  of  the  horse  and  keeping  another 
horse  was  allowed  to  the  defendant  by  the  referee ;  so  that  not- 
withstanding that  particular  confession  was  stricken  out,  the 
referee  sustained  the  claim  on  the  other  evidence.  The  ^50 
allowed  by  the  referee  for  "  cash  paid,  proved  by  McCoy,"  must 
necessarily  mean  for  the  horse,  and  keep  of  another  horse,  as 
McCoy  proves  no  cash  paid ;  nor  does  any  other  witness  swear 
to  that  sum  as  being  paid,  and  which  is  not  credited  by  the  referee* 

The  next  error  complained  of  is  one  of  fact,  in  allowing  the 
bills  of  costs  in  Van  Valkenburgh  v.  Plainer^  and  Livingston 
y,  Hutt,  An  appeal  on  a  question  of  fact  can  now  be  taken 
from  a  judgment  entered  on  the  report  of  a  referee,  and  from  a 
like  Judgment  entered  on.  the  order  of  a  judge,  to  the  general 
term.  {Code^  §§268,  272,  848.)  These  sections  enable  ns  to 
review  the  question  whether  these  bills  were  properly  allowed 
to  the  plaintiff. 

We  have  no  doubt  that  it  is  competent  for  attorney  and  client 
to  make  such  bargain,  in  relation  to  costs,  as  they  see  fit,  and 
that  it  is  binding  upon  them.  In  relation  to  the  costs  in  Van 
Valkenburgh  v.  Plainer^  I  discover  very  little,  if  any  evidence, 
to  sustain  the  alleged  agreement.  The  defendant's  witness,  Geo. 
Smith,  testifies  that  he  is  a  lawyer,  and  aided  Beekman  to  try 
the  cause  before  the  justice ;  that  Platner  was  beaten,  and  the 
same  night  the  witness,  Platner  and  Beekman  consulted  together 
about  the  propriety  of  brining  an  appeal,  and  the  witness  ad- 
vised Platner  that  it  was  a  horse  suit,  and  he  had  better  pay  it 
up,  and  let  it  go.  Beekman  thought  otherwise.  Platner  seemed 
to  be  waiting  for  his  counsel  to  determine.  Beekman  said  "  It 
must  be  carried  up,  and  I  will  carry  it  up  upon  my  own  respon- 
sibility ;  therb  was  something  said  about  the  costs  of  it.  Beek- 
man was  determined  it  should  be  carried  up.  I  do  not  remem- 
ber of  Mr.  Platner's  saying  that  he  would  consent,  or  that  'it 
Bhould  be  carried  up,  and  it  was  not  settled  at  that  time  that  the 

Vol.  XV.  70 


554  OASES  m  THE  SUPEEME  COURT. 

BeekmaA  v»  Platner. 

cause  should  go  up."  This  eyidence  fails  to  fiupport  the  alleged 
agreement,  for  two  reasons.  First,  it  does  not  appear  whether 
Beekman  meant  to  be  understood,  or  was  understood,  to  mean 
that  he  would  carry  up  the  cause  on  his  own  responsibility  as  to 
the  costs,  or  on  his  own  responsibility  as  a  legal  adviser.  The 
two  lawyers  differed  in  their  advice,  and  the  plaintiff  might  only 
have  meant  to  assume  the  responsibility  of  advising  the  appeal, 
although  Smith  advised  the  other  way.  The  responsibility  f<Hr 
costs,  in  case  of  defeat,  was  not  mentioned.  Beekman's  language 
was,  under  the  circumstances,  at  least  ambiguous,  and  might 
mean  one  thing  as  well  as  the  other ;  and  the  referee  having 
given  it  a  probable  and  reasonable  construction,  we  ought  not  to 
interfere.  Again ;  if  Beekman  had  made  a  direct  offer  to  assume 
responsibility  for  costs,  yet  as  his  offer  was  not  accepted  by  the 
other  party,  no  eontract  was  made*  The  only  othw  witness  in 
support  of  the  agreement,  as  to  this  bill  of  costs,  was  Wm.  Van 
Yalkenburgh,  who  says  that  after  the  appeal  was  made,  "  Beek- 
man told  me,  in  the  absence  of  Platner,  if  he  did  beat  me  in  the 
suit,  he  would  not  charge  Platner  any  thing  for  trying  the  eause.^ 
This  evidence  does  not  prove  that  Beekman  had  made  any  such 
contract  with  Platner.  It  is  a  mere  declaration  of  a  present  in- 
tention, of  not  charging  Platner  for  a  part  of  his  services,  viz. 
trying  the  cause,  in  a  certain  event.  This  declaration  of  his 
intention  was  never  communicated  to  Platner,  nor  acted  upon  by 
him,  so  far  as  appears  in  this  case. 

In  relation  to  the  costs  in  the  Hutt  cause,  I  am  inolined  to 
think  the  evidence  of  Hutt  sufficient  to  sustain  the  aUeged  agree- 
m^t.  If  he  is  to  be  believed,  Beekman  agreed  to  charge  nothing 
if  he  did  not  succeed,  and  Platner  agreed  to  have  it  appealed. 
It  is  tmO)  Smith  and  Farmeiee,  who  were  present,  do  not  nod- 
lect  it ;  but  the  referee  finds  that  Beekman  told  Plataier  he  would 
do  it  for  noising  if  he  did  not  sucoeed ;  and  if  the  witneB&  was 
worthy  of  belief,  thus  far,  I  see  no  reason  to  disbelieve  the  bal- 
ance of  his  evidence,  wherein  he  swears  Platner  agreed  to  let 
him  carry  it  up* 

We  think  the  referee  erred  in  allowing  this  Ull  of  coMs, 
amounting  to  $67,10.    We  therefore  reverse  the  judgment  and 
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order  a  laew  trial  before  another  referee,  to  be  appointed  on  mo« 
tion  for  that  purpose,  with  coBjbs  to  abide  the  event ;  unless  the 
plaintiff  shall  stipulate  to  deduct  from  said  judgment  the  sum  of 
$67,10,  and  interest  since  the  judgment,  and  serve  said  stipula* 
tion  in  twenty  days  after  notice  of  this  decision ;  and  in  case  he 
<x)mplie8  with  this  condition,  then  his  judgment  may  stand  for 
the  balance,  and  no  oosts  are  allowed  to  either  party  on  this 
oppeal. 

[0t8Ego  General  TkrM)  July  12,  1853.    Crij^pm,  ShAnkUiid  and  Gray^ 
Justices.] 


Van  Allen  vs.  Humphret  and  Gilbert. 

Where  an  ante-nuptial  contract,  ezecated  previous  to  the  act  of  1848,  for  the 
protection  of  the  property  of  married  women,  gave  to  the  wife  full  power 
to  control  and  dispose  of  her  real  estate^  after  marriage,  as  if  she  were  a 
feme  sole ;  BM  that  she  coold  make  a  binding  covenant  to  convey  land  aft 
a  ftttore  day,  so  as  to  form  a  consideration  for  the  ooatract  of  the  purchaser, 
to  purchase. 

Odd  also,  that  an  assignee  of  the  wife  ooold  maintain  an  action  upon  such  oofr- 

*    tract,  against  the  parohaser. 

The  fjEtctg  disclosed  by  this  case  were,  that  in  the  year  1844 
Betsey  Van  Allen  owned  a  piece  of  land,  on  which  was  a  valid 
mortgage  executed  by  her  grantor,  to  secvre  a  sum  ai  money 
due  to  a  third  person^  Subsequently,  in  ccmtemplation  of  mar- 
riage with  one  Emmons,  she  entered,  into  an  ante^nuptial  con- 
tract with  him,  by  which  it  was  agreed  that  he  would  refrain 
from  all  interfepence  with  any  property  she  owned  and  possessed 
at  the  time  of  the  marriage,  and  that  she  might  always  enjoy 
the  same  to  her  scde  and  separate  use,  and  the  rents  and  profits 
thereof,  and  dispose  of,  and  manage  the  same,  as  she  might  deem 
•fNToper.  This  contract  was  made  in  1846.  The  marriage  was 
had,  and  afterwards,  on  June  29th,  1848,  the  said  Betsey  entered 
into  a  written  contract  with  the  defendants  to  sell  to  them  the 
«aid  laud,  for  $687,70,  and  the  defendants  covenanted  to  pay 
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her  that  sum,  one  hundred  dollars  by  the  first  of  Novembec, 
1848,  and  the  balance  in  six  year^,  inth.  interest  annnaUy.  The 
said  Betsey  convcnanted  to  execute,  or  cause  to  be  exeeated  aad 
delivered  to  the  defendants  a  good  and  su£Scient  deed  for  said 
land  in  six  years  ;  and  it  \?as  mutually  agreed  that  if  she  shoHld 
fail  to  procure  a  deed  of  said  land  in  six  years  then  the  amoim^ 
the  other  party  should  have  paid  on  the  contract,  should  be  aph- 
plied  on  a  bond  and  mortgage  which  she  then  held  against-them ; 
and  if  she  procured  a  deed  before  six  years,  then  the  other  paarty 
was  to  take  it  and  give  a  bond  and  mortgage  for  the  amount  due 
on  the  contract.  This  agreement  was  sealed  and  signed  by  the 
parties  to  it.  She  had  possession  of  the  land  at  the  date  of  the 
contract,  and  then  put  the  defendants  in  possession,  and  they 
had  held  undisturbed  possession  ever  since.  On  March  21  sty 
1851,  she  assigned  the  above,  contract  to  the  plaintiff,  and  noth- 
ing having  been  paid  upon  it  by  the  defendants,  he  institated 
this  action.  The  defendants  proved  that  the  mortgage  outstand- 
ing at  the  time  Mrs.  Emmons'  title  accrued,  had  been  foreclosed 
pursuant  to  statute,  on  the  28th  of  June,  1850,  and  the  land  pur- 
chased by  one  Norton  Stanly,  who  became  the  legal  owner 
thereof  Betsey  Emmons,  at  the  date  of  the  said  contract,  held 
and  still  holds  a  bond  and  mortgage  against  the  defendants,  for 
$512  80,  to  be  paid  in  six  years  from  29th  June,  1848,  with  in- 
terest annually,  secured  on  other  property  than  this  land.  The 
justice  presiding  at  the  trial  ordered  a  verdict  for  the  plaintiflE^ 
subject  to  the  opinion  of  the  court  under  section  265  of  the  eode. 

/  J.  Van  Allen,  for  the  plaintiff. 

Ghrover  ^  Simmons^  for  the  defendants.        • 

By  the  Court,  Shankland,  J.  This  cause  must  be  decided 
upon  the  law,  as  it  stood  prior  to  the  act  of  1848,  chapter  200, 
entitled  "  An  act  for  the  more  effectual  protection  of  the  property 
of  married  women."  The  first  section  of  that  act  relates  to  mar* 
riages  thereafter  to  be  contracted ;  and  although  the  second 
section  operates  on  the  property  of  females  already  married,  stiH 
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]f  it  is  constitutional,  as  not  interfering  with  the  rights  of  the 
husband  already  acquired,  it  confers  no  power  on  the  wife  to  sell 
and  dispose  of  her  estate,  as  does  the  third  section,  as  amended 
by  the  law  of  1849,  (cA.  876,  Sess.  Laws  o/1849,  p.  528,)  un- 
less ownership  confers  that  power.  The  ante-nuptial  contract 
gave  her  full  power  to  contract  and  dispose  of  the  land,  the  same 
as  a  feme  sole  could  do.  But  could  she  make  a  binding  cove- 
nant to  convey  at  a  future  day,  so  as  to  form  a  consideration  for 
the  defendants'  covenant  ?  I  think  she  could.  It  is  not  neces- 
sary to  decide  that  an  action  would  lie  against  her  on  such  a 
covenant,  for  its  breach,  in  a  court  of  law ;  but  would  a  court  of 
equity  force  her  to  convey,  provided  she  had  title  to  the  lands  7 
In  equity,  an  agreement  to  convey  lands  vests  the  fee  in  the 
vendee ;  or  rather  makes  the  vendor  a  trustee  of  the  title  for  the 
vendee,  and  the  vendee  a  trustee  of  the  money,  for  the  vendor. 
{Story's  Equity,  §§  789  to  792, 1212.  2  Wheat  677.  10  Pet. 
632.)  The  defendants  were  therefore,  in  equity,  the  owners  of 
the  land,  by  virtue  of  this  contract,  and  they  took  the  actual  pos- 
session, and  have  retained  it  ever  since.  If  at  the  expiration 
of  the  contract,  Mrs.  Emmons  fails  to  procure  a  deed  conveying 
the  title,  the  court  will  decree  a  specific  performance,  if  she  has 
the  title  then,  or  if  she  has  it  not,  will  award  the  damages  the 
defendants  may  sustain.  But  in  this  case  the  parties  have  pro- 
vided for  that  event  by  making  all  payments  apply  on  a  bond 
and  mortgage  which  will  not  fall  due  to  Mrs.  Emmons  until 
the  time  comes  for  her  fulfilling  this  contract.  That  the  title  to 
the  land  is  now  out  of  Mrs.  Emmons  is  in  no  sense  a  failure  of 
consideration  for  the  defendants'  covenant.  She  did  not  cove- 
nant that  there  was  no  lien  on  the  land,  nor  did  she  covenant  that 
she  would  continue  the  fee  in  herself.  She  only  covenanted  to 
execute  and  deliver,  or  cause  to  be  executed  and  delivered,  a  good 
and  sufficient  deed  for  the  lands.  If  she  procures  the  title  to  be 
conveyed  to  the  defendants  by  the  time  specified,  it  is  sufficient. 
The  payment  of  the  money  now  sought  to  be  recovered  is  an  in- 
dependent covenant,  and  precedes  her  execution  of  the  deed. 
Neither  at  law  nor  in  equity  is  there  a  failure  of  consideration 
for  this  covenant.    There  is  no  allegation,  or  pretense,  that  Mrs. 
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£mmonli  will  be  unable  to  procure  a  good  title,  by  the  time  stip* 
iilated,  or  that  she  is  insolyent  If  that  was  liie  case,  it  would 
have  been  competent  for  the  defendantf  to  redeem  the  mortgage 
on  this  land,  and  reoonpC)  when  called  upon  to  pay  Uie  pnrcnase 
money* 

But  there  is  no  doubt  that  the  wife^s  agreement  to  convey 
this  land,  made  in  pursuance  of  the  ante-nuptial  contract,  is  so 
far  binding  that  an  action  could  now  be  sustained  against  her 
tn  this  court,  for  damages  in  case  of  breach,  to  &e  extent  of  her 
separate  property  at  least.  It  was  held  in  WaUon  v»  Hill^ 
(2  Sound.  177,)  that  if  baron  and  feme  grant  land  belonging  to 
the  wife,  by  fine  with  covenant  of  warranty,  and  the  grantee  be 
eticted  by  paramount  title,  covenant  lies  after  the  husband's 
death,  against  the  wife  upon  the  warranty.  But  this  case  is  re* 
pudiated  in  the  courts  of  this  state*  In  equity,  if  a  wife  has  a 
separate  estate,  it  is  made  liable,  on  her  bonds,  notes,  and  other 
obligations,  and  even  for  her  undertakings  as  surety  for  the  hos^ 
band's  debts.  {Storj^s  Equity^  §  1400,  and  notes.)  And  the 
fact  that  she  gives  a  written  obligation  for  the  debt,  has  been 
held  sufficient  evidence  of  her  intent  to  charge  her  separate 
estate.  {Id.  h  1401,  and  note.  Vanderheyden  v.  MaUory^ 
1  Ctnnst.  452.) 

From  the  above  positions,  it  results  that  the  wife's  covenant 
binds  her  estate,  so  as  to  give  the  defendants  a  remedy  by  spe- 
cific performuice  of  the  agreement,  or  for  damages  for  its  breach, 
as  an  equitable  charge  on  her  separate  estate,  and  also  a  specific 
appropriation  of  the  debt  due  from  the  defendants  to  her,  on  the 
other  mortgage,  to  satisfy  any  money  advanced  by  them  on  this 
contract,  in  case  she  does  not  perform.  There  is,  tiierefore,  in 
no  sense  the  least  want  or  failure  of  consideration  for  the  de» 
fendants'  covenants.  By  its  present  organiiation,  this  court 
possesses  fall  law  and  equity  powers,  and  so  long  as  there  is  an 
equitable  consideration  for  a  contract  the  court  should  grant  re- 
lief. But  here,  there  is  a  legal  as  well  as  an  equitable  one.  I 
am  of  opinion  judgment  should  be  allowed  to  be  entered  on  the 
verdict. 

The  power  given  to  the  wife,  by  ante-nuptial  agreement,  to 
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dispose  of  her  property  and  to  make  contracts  affecting  it,  de- 
pends upon  the  expiess  assent  of  the  husband^  contained  in  the 
agreement ;  bnt  the  statute  of  1848  and  1849,  vests  the  power 
in  her,  to  take,  hold,  and  dispose  of  real  and  per9onal  jHroperty, 
as  an  absolute,  and  not  a  derivative  power.  She  acts,  as  the 
principal,  and  not  as  the  agent  of  her  husband.  But  this  act 
does  not  preclude,  or  in  anjiyise  affect,  ante-nuptial  contracts, 
which  are  expressly  affirmed,  by  the  third  section  of  the  law  of 
1849.  In  order  to  carry  out  the  spirit  of  this  statute,  it  will 
become  necessary  for  the  courts  to  adopt,  to  its  full  extent,  the 
equity  rule,  that  a  wife  having  a  separate  estate  shall  be  taken 
to  have  bound  it  to  the  payment  of  debts  contracted  by  her,  and 
to  allow  actions  to  be  sustained  to  charge  such  property.  In- 
deed the  third  section  of  the  act  would  seem  to  contemplate 
that  consequence,  for  it  enacts  that  "  any  married  female  may 
take  by  inheritance,  or  by  gift,  grant,  devise  or  bequest)  from 
any  person  other  than  her  husband,  and  hold,  to  her  sole  and 
8epa)rate  use,  and  convey  and  devise,  real  and  personal  property, 
or  any  interest  or  estate  therein,  and  the  rents,  issues  and  prof* 
its  thereof,  in  the  same  manner  and  with  the  like  effect,  as  if 
she  were  unmarried,  and  the  same  shall  not  be  suliiject  to  the 
disposal  of  the  husband,  nor  liable  for  his  debts«" 

But  as  this  case  is  disposed  of  on  principles  independent  of, 
and  existing  anterior  to  the  above  statute,  it  is  unneoeBSary  to 
allude  to  it. 

Judgment  for  the  plaintiff 

[OTseao  Gbnbral  Term,  July  12,  1868.  Crippen,  Skanklaind  and  Cfrof, 
JoBtices.] 
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The  declaratioDB  of  parties,  made  at  the  time  a  transaction  occurs,  are  nsa- 
ally  received  in  evidence,  as  part  of  the  res  gesta.  Bat  the  deciaratfans 
of  one  of  the  parties,  made  at  another  time,  and  particularly  in  the  abaence 
of  the  other,  are  inadmissible. 

Neither  is  it  compe^nt  to  prove  by  one  who  has  executed  a  conveyaiMM, 
what  was  his  supposition  at  the  time,  in  order  to  invalidate  it ;  unless  such 
supposition  was  grounded  upon  the  fhiudulent  representations  of  the  other 
party. 

Declarations  made  by  a  debtor,  a  week  or  two  after  having  executed  an 
assignment  of  his  property  for  the  benefit  of  creditors ;  an  estimate  put 
upon  his  property  by  him,  at  some  time  other  than  that  when  the  assign- 
ment was  made ;  and  the  testimony  of  such  debtor,  when  examined  as  a 
witness,  that  at  the  time  of  executing  the  assignment  he  supposed  himself 
solvent,  are  inadmissible  as  evidence  to  invalidate  the  assignment  on  the 
ground  that  the  assignor,  at  the  time,  thought  his  assets  sufficient  to  pay 
his  debts. 

An  assignment  by  a  debtor  will  not  be  rendered  invalid  by  proof  of  the  mere 
supposition  or  belief  of  the  debtor,  at  the  time  of  making  the  same,  that 
he  was  solvent,  when  in  fact  he  had  not  sufficient  property  to  pay  his  debts. 

Such  a  supposition,  on  the  part  of  the  debtor,  is  not  necessarily  a  badge  of 
fraud ;  but  it  is  susceptible  of  an  explanation  consistent  with  honesty  of 
purpose. 

This  was  an  appeal  by  the  defendants,  from  a  judgment 
rendered  against  them  at  a  special  term.  The  plaintiffs  were 
judgment  debtors  of  the  defendant  Oomelius  Peters,  and  the 
complaint  was  filed  for  the  purpose  of  setting  aside  an  assign- 
ment of  his  property,  made  by  Peters  to  the  defendants  Brock 
and  Doughty,  in  trust  for  the  benefit  of  his  creditors,  on  the 
ground  that  it  was  fraudulent  and  void  as  against  creditors. 
The  defendants  severally  answered,  denying  all  fraud,  or  intent 
to  delay  or  hinder  creditors,  &c.  The  cause  was  referred  to  a 
referee,  to  take  proofs,  and  was  brought  to  a  hearing  upon  the 
pleadings  and  the  proofs  so  taken.  The  justice,  at  special 
term,  made  a  decision  or  decree  declaring  the  assigxmient  to  be 
void,  by  reason  of  its  having  been  made  when  the  assignor  sup- 
posed he  was  not  insolvent  The  opinion  of  the  court  seta  forth 
all  the  other  facts  necessary  to  be  mentioned. 
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B.  Q.  Eldridgej  for  the  appellaats. 
O,  DeoHj  for  the  respondent. 

By  the  Cmart^  S.  B.  Strokg,  J.  It  has  long  been  lamented 
by  learned  judges  that  assignments  by  insolvent  debtors,  giv^ 
ing  preferences  to  a  favored  portion  of  their  creditors,  were  tol' 
erated  by  law.  They  are,  however,  if  otherwise  unobjection- 
able, valid,  and  the  courts  are  bound  to  sustain  tbem« 

There  is  no  objection  to  the  assignment  in  this  case  apparent 
upon  the  face  of  it  It  contains  no  provision  calling  for  or  ex- 
cusijig,  delay,  or  for  the  appropriati(m  of  the  property  assigned 
for  any  other  purpose  than  the  payment  of  the  debts  of  the 
assignor,  nor  for  any  other  benefit  to  him.  .There  is  evidence 
to  show  that  the  debtor  previous  to  his  executing  the  assi^^ 
ment,  but  not  so  near  that  time  as  to  make  the  whole  one  trans- 
action, transferred  a  portion  of  his  property  to  his  daughter,  in 
payment  for  her  services  in  his  family  after  she  was  sixteen 
years  old.  It  is  at  least  doubtfol  whether  her  claim  was  a  valid 
one  ;  but  an  honest  belief  on  the  part  of  the  fath^  that  it  was — 
and  there  is  nothing  to  Aoir  that  he  did  not  entertain  such  be- 
lief—would exempt  him  from  the  charge  of  a  fraudulent  intent. 
It  is  not  therefore  necessary  to  decide  whethw  a  fraudulent 
transfer  by  an  insolvent  debtor,  of  a  part  of  his  property,  would 
invalidate  a  subsequent  assignment  of  the  residue,  (or  the  ben- 
efit of  his  x^reditors. 

There  was  clearly  a  valid  delivery  of  the  property  to  the 
assignees.  The  debtor  supposed  at  the  time  of  the  assignment 
that  the  subsequent  dispositi(m  of  the  property  was  to  be  con- 
fided, to  some  extent,  to  him.  But  there  was  no  agreement  to 
that  eifect,  and  he  was  informed  by  one  of  the  counsel  that  the 
law  did  not  allow  him  to  have  any  interest  in  the  assignment ; 
that  the  law  would  not  tolerate  it ;  that  the  assignees  must  set- 
tle up  the  eystate ;  that  it  had  been  decided  that  an  assignor 
could  be  clerk  for  the  assignees,  but  that  it  would  be  better  for 
him  not  to  act  as  such.  It  appears  from  the  testimony  of  Mr. 
Eetcham  diat  he  was  in  the  store  when  the  assignment  was 
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made,  and  that  he  was  put  in  posseBsion  immediately  afterwards, 
as  the  agent  of  the  assignees ;  and  that  he  knew  of  no  person 
having  control  afterwards  bat  the  assignees,  and  himself,  for 
them.  The  debtor,  subsequent  to  the  assignment,  sold  a  small 
part  of  the  transferred  goods  and  received  pay  for  them,  and 
also  of  some  small  debts,  but  it  does  nqt  appear  that  he  had  any 
authority  from  the  assignees  to  do  either;  and  he  paid  the 
moneys  to  them. 

The  principal  objection  to  the  assignment,  and  that  which 
induced  the  learned  judge  at  the  special  term  to  decree  that  it 
should  be  set  aside,  is  that  the  assignor  supposed  at  the  time 
it  was  made  that  his  assets  were  sufficient  to  pay  all  his  liabil- 
ities. The  evidence  adduced  to  establish  this  was,  I  think,  in- 
admissible. It  consisted  of  declarations  made  by  him,  a  week 
or  two  after  the  assignment ;  an  estimate  which  he  put  upon 
his  property,  but  when,  does  not  appear,  although  from  what 
was  stated  by  the  witness  who  testified  to  his  having  made  such 
estimate,  it  would  seem  that  it  was  not  at  the  time  of  the  assign- 
ment ;  and  the  declaration  of  the  debtor,  when  examined  as  a 
witness,  that  he  supposed  himself  solvent  when  he  made  the 
assignment.  The  declarations  of  parties,  at  the  time  of  the 
transaction,  are  usually  received  in  evidence  as  part  of  the  res 
gest(B,  But  the  declarations  of  one  of  the  parties,  at  another 
time,  a^d  particularly  in  the  absence  of  the  other,  are  inadmis- 
sible. Neither  is  it,  in  my  opinion,  competent  to  prove  by  one 
who  has  executed  a  conveyance,  what  was  his  supposition,  at 
the  time,  in  order  to  invalidate  it;  unless  indeed  such  supposi- 
tion was  grounded  upon  the  fraudulent  representations  of  the 
other  party.  It  would  be  a  dangerous  species  of  evidence,  and 
often  effectuate  great  injustice.  The  fact  that  this  evidence 
was  adduced  to  invalidate  a  voluntary  assignment  can  make  no 
dififcrence  where,  as  in  this  case,  others  are  interested  in  its 
execution. 

But  if  the  proof  had  been  competent,  and  had  shown  satisfac- 
torily that  the  debtor  supposed  at  the  time  of  the  assignment 
that  he  was  able  to  pay  all  his  debts,  that  would  not  have  con- 
clusively established  the  charge  of  fraud.     Some  of  the  esses  ^ 
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have  decided  that  where  a  debtor  was  perfectly  solvent,  having 
funds  immediately  avai^ble  for  the  satisfaction  of  his  debts,  and 
knew  that  he  was  so,  an  assignment  of  all  his  property  to  pay 
his  debts,  must  necessarily  be  to  delay  his  creditors  in  the  col- 
lection of  their  debts,  and  must  be  designed  ^or  his  own  advan- 
tage, and  was  therefore  void,  under  tl^e  statute.  But  none  of 
them  have  gone  so  far  as  to  invalidate  an  assignment  upon  proof 
of  the  mere  supposition  or  belief  of  the  debtor  that  he  was  sol* 
vent,  when  in  fact  he  had  not  sufficient  property  to  pay  his 
debts.  He  might  believe  himself  solvent,  and  yet  have  so  much 
doubt  upon  the  subject,  from  the  uncertain  valuation  of  his 
property  and  particularly  of  that  part  of  it  which  consisted  of 
choses  in  action,  and  the  representations  of  his  friends,  that  he 
might  honestly  suppose  that  an  assignment  would  prove  bene- 
ficial to  his  creditors.  So  far  as  it  relates  to  the  charge  of 
actual  fraud,  much  must  of  course  depend  upon  the  strength  of 
the  belief.  That  might  approach  very  near  to.  a  certainty,  and 
then  it  would  justify  the  mere  inference.  All  that  I  intend  to 
say  is  that  the  supposition  is  not  necessarily  a  badge  of  fraud, 
but  that  it  is  susceptible  of  an  explanation  consistent  with  hon- 
esty of  purpose.    The  case  of  Rokenbaugh  v.  HtibbeU,{a)  de- 

(a)  5  Law  Reporte^j  N.  S.  95.  Decided  at  the  general  term  in  the  city  of 
New- York,  March,  1852.    The  following  were  the  points  decided : 

Where  a  debtor  made  an  assignment  of  his  property  to  trustees  for  the 
benefit  of  his^reditorsi  and  at  the  time  of  making  the  same,  supposed  that 
he  ^ad,  and  in  fbct  had,  sufficient  property  for  the  payment  of  his  debts,  but 
was  apprehensive  that  his  property  might  be  sacrificed  by  creditors  seeking 
to  collect  their  debts  by  legal  proceedings ;  upon  a  bill  filed  by  a  creditor  to 
set  aside  the  assignment,  upon  the  ground  that  the  insolvent  having  sufficient 
property  to  pay  his  debts,  and  the  assignment  being  made  to  prevent  a  sacri- 
fice of  his  property,  it  was  void  as  against  creditors ;  held,  that  the  true  rule 
in  such  a  case  is,  that  such  a  purpose  would  avoid  an  assignment  when  the 
sacrifice  was  sought  to  be  prevented  by  the  debtor  himself,  so  as  to  enable 
him  to  realize  something  by  way  of  a  surplus  or  otherwise,  but  not  where  the 
sole  or  primary  intent  was  to  enable  all  the  creditors  to  realize  their  entire 
demands  and  prevent  loss  or  injury  to  any  one ;  and  upon  the  evidence,  it  was 
adjudged  that  the  latter  motive  actuated  the  assignor.  It  was  also  held  that 
where  a  man  has  ample  means  to  pay  all  his  debts  in  cash,  there  can  be  no 
reason  for  making  an  assignment  giving  preferences,  except  for  the  purpose  of 
delaying  creditors,  and  that  such  an  assignment  would  be  void.    The  case 
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eiddd  by  tke  supreme  court  ftt  general  term  (oited  by  the 
defendants'  oounsel  from  a  manuscript  report)  went  somewhat 
further  than  it  is  necessary  for  me  to  go,  here.  There  the 
debtor  not  only  suppoi^ed  hzmaelf  to  be  solvent  but  actnaHy  wa« 
so.  The  eourt,  however,  sustained  the  assignment.  It  was  held 
that  the  true  rule  in.  such  cases  is  that  an  assignment  is  invalid 
when  a  sacrifice  of  the  property  (by  prosecuting  creditors)  ia 
sought  to  be  prevented  by  the  debtor  himself,  so  as  to  enable 
him  to  realize  something  by  way  of  surplus  or  otherwise,  but 
not  where  the  sole  or  primary  intent  was  to  enable  all  the  ered« 
iters  to  realise  their  entire  demands  and  prevent  loss  or  injury 
to  any  one. 

In  the  case  under  consideration  the  property  assigned  was 
of  uncertain  value.  It  consisted,  among  other  things,  of  real 
estate  under  heavy  mortgages,  bonds  and  mortgages,  promis* 
sory  notes,  and  goods  in  a  country  store.  Whatever  may  have 
been  the  estimate  put  upon  it  by  the  debtor,  he  was  informed  hj 
Mr.  Doughty  that  he  was  hopelessly  bankrupt  Sfr.  Eldridge^ 
one  of  his  counsel,  aftw  the  debtor  had  communicated  the  state 
of  his  affairs,  told  him  that  he  should  make  aa  assignment,  and 
that  it  would  be  the  best  course  for  his  creditors^  When  asked 
by  the  plaintiff's  counsel  what  was  his  object  in  executing  the 
assignment,  he  answered  that  from  what  counsel  he  had  it  was 
to  save  his  property  from  being  eat  up  in  expenses  and  costs, 
so  that  his  debts  could  be  paid,  and  that  he  supposed  from 
what  his  counsel  had  said,  it  would  be  better  for  his  creditors, 
and  better  for  him.  He  does  not  explain  in  what  manner  it 
would  be  better  for  himself ;  but  certainly  it  would  be  for  Bis 
advantage  that  all  his  debts  should  be  fully  paid ;  and  if  that 
was  what  he  meant,  (and  it  is  the  most  natural  inference,)  it 
was  incidental  to  the  principal  object,  and  evinces  no  fraudulent 
intent. 

The  debtor  may  well  have  supposed  that  his  property  was 

however,  would  be  different,  when  a  debtor  has  sufficient  property  to  pay  aU 
his  debts  at  its  cash  value,  but  is  unable  to  pay  in  cash  as  hia  debts  become 
due,  and  his  pr(^rty  is  in  danger  of  being  sacrificed  by  some  of  his  creditonL 
A  debtor  thus  circunvitanced*  may  make  a  valid  assignment. 


MONROE-SEPTEMMIR,  1868.  565 

Oarll  V.  Hart 

enffiment  fw  Hke  payment  of.  his  debts,  and  yet  that  before  he 
eonld  render  it  available  it  woald  probably  be  so  far  reduced  by 
hasty  or  f(»roed  sales,  and  his  liabilities  so  far  increated  by  the 
addition  of  eoste  created  by  anadons  and  competing  creditors, 
that  it  would  become  inadequate  to  satisfy  all  his  debts.  Under 
suob  a  supposition,  and  in  such  circumstanoes,  an  assignment  for 
the  benefit  of  bis  creditors  would  not  only  be  exempt  from  the 
eharge  of  frauds  but  would  be  commendable. 

If^  then,  assignments  are  to  be  tolerated  at  all,  it  appears  to 
me  thi^t  the  one  under  consideraticm  must  be  sustained.  Our 
courts  have  latterly  gone  very  fiur  in  setting  them  aside,  and 
have  condenmed  them  when,  in  my  opinion,  there  was  neither 
actual  nor  presumptive  fraud.  I  am  not  inclined  to  go  any 
farther,  but  am  disposed  to  leave  it  to  the  legislature  to  abolish, 
if  they  shall  think  proper  to  do  so,  all  preferential  assignments. 

The  judgment  at  the  special  term  should  be  reversed,  and 
the  complaint  dismissed;  but  without  costs  as*  against  die 
plaintiff.  The  defendants  may  retain  their  own  costs  out  of 
the  avails  of  the  assigned  property. 

[Dutchess  Q£neiial  Tebbi,  Jiily  5,  1858.  Barculo,  Brown  and  S,  B, 
Strmtg,  Justices.] 


Carll,  executor,  &c.  vs.  Hart,  executor,  &c.  and  others. 

The  proridon  of  the  reviBed  statates  in  respect  to  the  prestuaptiou  of  payment 
of  sealed  instraments,  arising  teem  lapse  of  time,  (2JR,  8,  801,  ^  48,)  is 
prospective.  In  respect  to  demands  then  existing  it  affects  the  right  of  ac- 
tion in  like  manner,  only,  as  if  the  demand  accmed  at  the  time  when  the 
statate  took  efibct 
Gcmseqaently  payments  npon  a  bond  aad  mortgage  ezecated  hi  1806,  and 
.  written  admissions  of  indebtedness,  if  made  within  twenty  yean  before  the 
commencement  of  the  action,  are  snffident  to  repel  the  presumption  of  pay- 
ment arising  from  lapse  of  time 

This  action  was  brought  to  foreclose  a  mortgage  executed  by 
John  Hart  to  Phinehas  Carll — aoeompanied  by  a  bond  of  the 
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mortgagor — on  Ae  19th  of  October,  1805,  for  $1460,  payable  on 
or  before  the  Ist  day  of  May  then  next,  with  interest.  The 
mortgagee  died  in  1828,  leaving  a  will,  of  which  the  plaintiff 
was  appointed  executor.  In  1831  the  mortgagor  died,  leaving  a 
will,  of  which  Joel  S.  Hart  was  appointed  executor.  Joel  S.  Hart 
was  originally  a  party  defendant  in  the  action ;  he  died,  and 
the  defendant  Isaac  N.  Hart,  executor  or  his  will,  was  substi- 
tuted in  his  place.  The  defendants,  in  their  answer,  aUeged 
payment  of  the  bond  and  mortgage  in  the  lifetime  of  John  Hart, 
and  set  up  speciaUy  as  a  defense,  the  statute  in  respect  to  the 
presumption  of  payment  arising  from  lapse  of  time.  In  the 
reply  payment  was  denied,  and  it  was  alleged  that  "  John  Hart, 
in  his  lifetime,  and  within  twenty  years  before  the  commence- 
ment of  this  action,  acknowledged  and  recogniied  the  exist- 
ence of  the  bond  and  mortgage,  as  a  valid  and  subsisting 
bond. and  mortgage. and  a  valid  and  subsisting  lien  upon  the 
premises  described  in  the  said  mortgage,"  and  further,  that 
'^  John  Hart  in  his  lifetime,  and  within  twenty  years  before  the 
commencement  of  this  suit,  made  payments  upon  the  said  bond 
and  mortgage."  The  defendants  demurred  to  the  reply,  assign- 
ing for  cause,  that  payments  by  the  mortgagor,  or  verbal  ac- 
knowledgment by  him,  after  the  expiration  of  twenty  years  from 
the  time  the  cause  of  action  accrued,  would  not  repel  the  pre- 
sumption of  payment ;  and  tfiat  no  acknowledgment  would  be 
sufficient  for  that  purpose  unless  in  writing.  The  cause  was 
brought  to  argument  upon  the  demurrer,  at  a  special  term,  and 
judgment  was  ordered  in  favor  of  the  plaintiff  thereon,  with 
leave  to  the  defendants  to  withdraw  the  demurrer,  or  amend  the 
answer,  &c.  A  stipulation  was  then  entered  into  between  the 
attorneys  of  the  respective  parties,  whereby  the  issue  of  fact  was 
referred  to  a  referee  to  hear  and  decide,  and  it  was  agreed  that 
in  case  the  defendants  should  appeal  from  the  judgment  which 
might  be  ordered  upon  the  report,  the  appeal  should  embrace 
the  questions  arising  upon  both  the  issues  of  law  and  fact.  The 
action  was  tried  before  the  referee,  who,  upon  the  trial,  admitted, 
against  the  objection  of  the  defendants^  letters  of  Joe)  S.  Hart 
to  the  plaintiff,  written  in  1848  and  1849,  in  relation  to  pay- 


MONROE-^EPTEMBEH,  1858.  567 


€ar]l  V,  Hart. 


tnents  and  the  atnount  due  on  the  bond  and  mortgage.  A  report 
was  made  in  favor  of  the  plaintiflFfor  $1480,97.  Judgment  hav- 
ing been  entered,  the  defendants  appealed  to  the  general  temu 

J?.  G.  Lapham^  for  the  appeUantEk 

H.  O.  Cheesebroy  for  the  respondent 

By  the  Courts  T.  R.  Strong,  J.  If  the  provision  of  the 
revised  statutes  (2  R.  S,  301,  §  48)  in  respect  to  the  presump- 
tion of  payment  arising  from  the  lapse  of  time,  in  reference  to 
sealed  instruments,  is  applicable  to  this  case,  its  operation  was 
prospective  ;  it  affected  the  right  of  action  in  like  manner  only 
as  if  the  demand  accrued  when  the  provision  took  effect.  (  Wad^ 
dell  V.  Elmendorfj  12  Barb,  588.  People  v.  Supervisors  of 
Columbia,  10  Wend.  863.  Fairban/cs  v.  Wood,  17  Id.  329. 
Van  Rensselaer  v.  Livingston,  12  Id.  490.  Sayrey.  Wisner, 
«  Id.  661.  Wadsworth  v.  Tliomas,  7  Barb.  445.)  Giving  it 
that  operation,  the  fact  admitted  by  the  demurrer,  of  payments 
upon  the  bond  and  mortgage,  by  John  Hart,  who  executed  them, 
in  his  lifetime,  and  within  twenty  years  before  the  commence- 
ment of  the  action,  were,  within  the  express  words  of  the  provis- 
ion, sufficient  to  repel  the  presumption  of  payment.  John  Hart^ 
as  stated  both  in  the  complaint  and  answer,  died  in  1831 ;  the 
action  was  commenced  in  the  fall  of  1850 ;  the  payments  must 
therefore  have  been  within  a  year  previous  to  his  death,  and 
within  twenty  years  from  the  time  the  right  accrued. 
.  If  the  law  on  the  same  subject,  in  force  when  the  statute  pro- 
vision took  effect,  is  to  govern,  it  is  still  more  clear,  that  upon  the 
facts  admitted,  the  presumption  of  payment  was  overcome.  In 
addition  to  payments  upon  the  bond  and  mortgage,  the  demurrer 
admits  the  acknowledgment  and  recognition  by  John  Hart,  within 
the  same  period,  of  the  existence  of  the  bond  and  mortgage  as  valid 
•and  subsisting.  And  before  the  statute,  a  verbal  acknowledg- 
ment, or  recognition  of  the  debt,  was  sufficient  to  rebut  the  pre- 
sumption. (Park  V.  Peck^  1  Paige,  477.  Heyer  v.  Prfiyn,  T 
ii  465.     Vm  Rensselaer  v.  Livingsimi,  12  Wend.  R.  490.) 
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Whether  it  vus  before  or  after  the  prestmpdon  attached,  waa 
not  material. 

I  see  no  error  in  the  admission  of  the  letters  of  Joel  S.  Hart ; 
and  the  conclusion  of  the  referee  in  respect  to  the  adjustment 
of  the  amount  due  in  1837,  and  the  agreement  to  allow  interest 
therein,  cannot  properly  be  disturbed. 

Judgment  affirmed,  with  costs. 

[Monroe  General  Term,  September  6,  1858.  WeUes,  Sdden  and  T.  A 
j8!^r<^,Jiisti€C8.] 
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Wliere  an  ezecntlon  is  iasned  upon  a  Jndgment  recovered  in  an  action  for  tak^ 
ing^  personal  property  without  the  consent  of  the  owner,  and  converting  and 
disposing  of  tbe flame,  inch  ezeootJoD  is  not  to  be  coasUered  as  issoed  on 
a  demand  for  the  purchase  vumesf  of  the  property,  so  as  to  bring  the  oaao 
within  the  proviso  of  the  first  jection  of  the  exemption  act  (^Laws  of 
1842,  a.  167.) 

By  the  compound  word  purchase-vumef,  as  used  in  that  section,  the  legidatnrer 
intended  the  money  agreed  to  be  paid  by  the  pmrhaser,  fi>r  the  proper^. 

In  an  action  of  trespass,  fbr  taking  personal  property,  the  plamtiff  is  bound 
to  show  title  to  the  property  taken,  or  a  rightftil  possession.  In  showing 
title,  proof  tiiat  he  was  in  possession  claiming  title,  is  snMcientprisiLafacie 
evidence  to  enable  him  to  maintain  the  action ;  and  no  one  but  the  tmo 
owner,  or  one  connecting  himself  with  the  true  owaer,  in  aone  way,  fa  «t 
liberty  to  impeach  his  title. 

An  execntion  only  justifies  the  officer  in  taking  the  property  of  the  defendant 
therein  which  is  liable  to  be  levied  upon  and  sold  as  the  property  of  snch 
defendant.  If  property  bekmging  to  another  person  is  taken,  the  ex^ 
ecntion  will  have  oo  effect  upon  it;  and  if  the  property  b^oogt  to  the 
defendant,  but  is  exempt  from  execstioo,  the  officer  is  a  tre^^Mtfoer  in  tak- 
ing it. 

This  was  an  action  commenced  before  a  justice  of  the  peace 
of  Cayuga  county  by  Hoyt,  the  present  appellant,  against  Yan 
Alstyne  the  respondent;  in  which  the  plaintiff  complained 
against  the  defendant  for  unlawfully  taking  from  his  poseessioii 
«id  coBYerting  to  bis  own  use  a  chestnut  toimI  na»er  tlw  pinq^ 
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erty^of  the  plaintiff.  The  answer  denied  each  and  every  alle- 
gation contained  in  the  complaint,  and  gave  notice  that  the 
defendant  would  prove  on  the  trial  that  he  was  a  special  deputy 
of  the  sheriff  of  the  county  of  Cayuga,  and  was  deputed  by  the  said 
sheriff  to  execute  and  serve  an  execution  issued  by  the  clerk  of 
the  county  of  Cayuga,  in  favor  of  John  E.  Comwell,  against  the 
plaintiff,  and  that  by  virtue  of  said  execution  he  levied  upon, 
seized  and  took  a  mare  or  horse  which  was  in  possession  of  the 
plaintiff,  and  that  the  taking  was  the  same  as  the  plaintiff  com- 
plained of  in  this  action  :  and  that  he  would  prove  a  judgment 
rendered  by  and  before  Calvin  Carpenter,  Esq.  in  favor  of  said 
Jodn  E.  Comwell,  against  the  present  plaintiff,  for  the  horse  or 
mare  in  question,  together  with  the  docketing  of  said  judgment 
in  the  office  of  the  clerk  of  the  county  of  Cayuga,  and  would  in- 
sist upon  said  judgment  and  execution  as  a  defense  to  this  action, 
and  that  the  said  mare  or  horse  was  liable  to  be  seized  and  taken 
upon  said  execution.  Upon  the  trial  before  the  justice  the  de- 
fendant admitted  the  taking  of  the  mare  mentioned  in  the  com- 
plaint, and  the  parties  agreed  upon  the  value  of  the  mare  at  forty- 
five  dollars. 

.  The  defendant  then  introduced  in  evidence  the  docket  of  Cal- 
vin Carpenter,  the  same  justice  before  whom  the  said  action  was 
being  tried,  showing  that  an  action  was  commenced  on  the  80th 
day  of  July,  1851,  by  said  John  E.  Comwell  against  the  present 
plaintiff,  in  which  the  said  Comwell  complained  against  the  de- 
fendant in  that  action  for  taking  a  horse,  buggy  and  harness, 
the  property  of  the  said  Comwell,  and  converting  the  same  to 
his  own  use,  and  that  he  had  refused  to  deliver  the  said  horse, 
buggy  and  harness  to  the  plaintiff,  when  the  same  was  demanded 
of  him  by  the  plaintiff;  claiming  to  recover  $100.  To  which 
the  defendant  in  that  action  answ^ed  denying  the  taking,  &c. 
and  setting  up  as  a  further  defense,  that  the  defendant,  (the 
present  plaintiff,)  bought  of  one  Truman  Hoyt  the  one  equal  un- 
divided half  of  a  certain  mare,  and  that  the  defendant  Aaron  F. 
Hoyt  and  the  said  Tmman  Hoyt  thereupon  became  the  joint 
owners  and  possessors  thereof  and  used  the  same  together  until 
th^y  sold  the  said  mare  to  one  David  FoUett,  and  took  his  prom-* 
Vol.  XV.  72 


570  OASES  IN  THE  SUPREME  OOURT. 

Hoyt  V.  Van  Alstjne. 

•issor J  note  therefor ;  and  the  said  Truman  and  this  defendant 
traded  said  note  to  William  Watson  for  the  horse  in  questioo, 
and  that  at  the  time  of  the  alleged  talcing  by  the  defendant,  he 
owned  the  one  nndivided  half  of  said  horse,  and  took  the  same 
as  he  had  a  lawful  right  to  do,  and  that  when  he  took  the  same 
horse,  it  was  harnessed  before  a  buggy  belonging  to  and 
owned  by  William  Watson,  and  with  his  harness,  and  that  be 
returned  the  same  buggy  and  harness  to  the  said  Watson,  who ' 
was  the  owner  thereof  and  entitled  to  the  possession  of  the  same. 
The  said  docket  showed  that  the  last  mentioned  action  was  ad- 
journed from  time  to  time,  until  the  25th  of  August  1851,  when 
the  same  was  tried  by  a  jury,  who  found  a  verdict  in  favor  of  the 
plain tiflF  for  forty-five  dollars  damages,  upon  which  the  joslice 
rendered  judgment  with  costs.  The  defendant  in  this  action 
then  proved  that  a  transcript  of  said  judgment  was  duly  filed  in 
the  oflSce  of  the  clerk  of  the  county  of  Cayuga  and  the  judgment 
duly  docketed  by  said  clerk,  and  an  execution  issued  thereon, 
directed  to  the  sheriff  of  the  county  of  Cayuga,  and  delivered  to 
this  defendant  the  said  Van  Alstyne,  who  was  duly  deputed  by 
.  the  said  sheriff  to  execute  the  same.  That  Van  Alstyne  seized 
and  took  the  mare  in  question  by  virtue  of  said  execution,  and 
made  the  following  indorsement  thereon,  viz.  "  By  virtue  of  the 
annexed  execution  I  have  seized  and  taken  one  chestnut  mare^ 
the  property  of  the  defendant. 

Stephen  Fangheb^  sheriff,  by 

John  M.  Van  Alstyne,  deputy." 
The  defendant  further  proved  that  the  mare  mentioned  in  the 
proceedings  in  the  former  action  was  the  same  as  the  one  fer 
the  taking  of  which  this  action  was  brought,  and  that  in  the 
former  action  the  title  of  the  mare  was  in  question,  and  rested. 
The  plaintiff  then  gave  evidence  tending  to  show  that  he  was 
a  householder,  having  a  family  for  which  he  provided,  and  that 
the  mare  in  question  was  all  the  team  he  had,  and  that  it  was 
used  in  prosecuting  the  business  in  which  he  was  engaged. 
The  justice  rendered  judgment  in  favor  of  the  plaintiff  against 
the  defendant,  on  the  4th  of  November,  1851,  for  $45  damages 
together  with  costs.    The  county  court  of  Cayuga  eountgr.ie- 
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versed  this  judgment  on  appeal,  and  from  that  judgment  of 
reversal  the  plaintiff  appealed  to  this  court. 

iS^,  GUeSy  for  the  appellant 

W.  I.  Comwellj  for  the  respondent. 

By  the  Courtj  Welles,  P.  J.  The  first  point  made  for  the 
defendant  in  support  of  the  judgment  of  the  county  court,  is, 
that  the  mare  in  question  was  not  a  teamf  nor  shown  to  be 
necessary,  so  as  to  exempt  it  from  the  execution  upon  which  it 
was  taken  by  the  defendant.  Evidence  was  given  tending  to 
show  that  the  plaintiff  was  a  householder  having  a  family  for 
which  he  provided,  and  that  this  mare  was  all  the  team  he  had, 
and  that  it  was  used  in  prosecuting  the  business  in  which  he 
was  engaged.  I  think  enough  was  shown  to  bring  him  within, 
and  to  entitle  him  to  the  benefit  of  the  first  section  of  the  ae 
of  1842.    {Sess,  L.  of  1842,  eft.  167.) 

I  cannot  agree  with  the  defendant's  counsel,  that  the  exe- 
cution under  which  the  defendant  justified,  was  issued  on  a 
demand  for  the  jmrchase  money  of  this  or  any  other  property, 
so  as  to  bring  the  case  within  the  proviso  of  the  section  referred 
to.  The  judgment  upon  which  the  execution  issued  was  recov* 
ered  in  an  action  against  the  present  plaintiff,  for  taking  the  mare 
without  th«  consent  of  the  owner,  John  E.  Comwell,  and 
against  his  will,  and  converting  and  disposing  of  the  same  to 
his  own  use.  To  bring  the  case  within  the  proviso,  the  exe* 
cution  must  have  been  issued  for  the  purchase  money  of  property 
exempt  by  law  from  execution.  It  would  be  a  strained  and 
unauthorized  interpretation  of  the  word  purchase  as  used  in 
the  act,  to  construe  it  in  the  sense  contended  for,  which  never 
was  applied  to  it,  except  when  used  to  express  a  mode  of  acquir- 
ing  title  to  real  estate,  or  to  the  crown.  (1  Bt  Com.  215. 
2  Id.  241.  Id.  201.  Burriffs  Law  Diet.  842.  4  Keni's 
Com.  872,  8.  2  Coke.  LUt.  184,  Thomas'  ed.  150.)  It  is  de- 
fined in  all  these  authorities  as  including,  in  its  most  ex- 
ttnsive  sense,  all  and  every  mode  by  which  a  man  acquires  title 


572        CASES  IN  THE  SUPREME  COURT. 


Hoyt  V.  Van  Alstyne. 


to  real  estate  by  bis  own  act  or  agreement,  and  as  contrafifr* 
tinguished  from  title  by  descent,  or  operation  of  law.  It  ia  s 
misapplication  of  tbe  term,  to  use  it  in  that  broad  sense,  in 
reference  to  personal  property.  Although  thus  comprehensiTe 
in  its  signification  as  sometimes  applied  to  title  to  or  possesiion 
of  lands,  it  does  not  include  a  possession  acquired  by  force  or 
wrong ;  for  Lord  Coke  says,  in  the  place  to  which  I  have  re- 
ferred, "so,  I  take  it,  a  purchase  is  to  be  taken,  wben  one 
Cometh  to  lands  by  conveyance  or  title ;  and  that  disseisins, 
abatements,  intrusions  and  such  like  estates  guned  by  wrong, 
are  not  said  in  law  to  be  purchases,  but  oppressions  and  injuries.'^ 

The  definition  of  the  word  <^  purchase,"  in  common  usage  as  & 
verb,  as  appears  by  Dr.  Webster,  is  *^  to  buy ;  to  obtain  property 
by  paying  an  equivalent  in  money ;  it  differs  from  barter,  only 
in  the  circumstance,  that  in  purchasing,  the  price  or  equivalent 
given  or  secured,  is  money  f  &c.    ( Web.foL  Diet.^  Purchase.^ 

It  was  in  this  sense,  I  have  no  doubt,  it  was  intended  to  be 
used  in  the  statute  under  consideration.  By  the  compound  word 
'^  purchase-money"  the  legislature  intended  the  money  agreed  to 
be  paid  by  the  purchaser,  for  the  property. 

The  only  remaining  ground  fw  reversing  the  judgment  of  the 
justice,  as  claimed  by  the  defendant's  counsel,  is  that  the  plain- 
tiff had  no  title  to  the  property  in  question,  and  that  his  posses- 
sion was  shown  to  have  been  tortious,  which  conferred  no  title, 
itnd  did  not  change  the  right  of  property.  The  defendant's  an- 
swer to  the  cdraplaint  was,  first,  a  denial  of  eaeh  and  every  le- 
gation contained  in  the  complaint,  and  second,  a  justication  as  a 
special  deputy  of  the  sheriff,  under  the  execution.  Aside  from 
the  matter  set  up  as  a  justification,  the  fisM^t  of  defect  or  entire 
absence  of  title  in  the  phuntiff,  would  be  no  defense  to  the  de- 
fendant. In  an  action  of  trespass  for  taking  personal  property, 
the  plaintiff  is  bound  to  show  title  to  the  property  taken,  or  ■ 
rightful  possession.  In  showing  title,  proof  thai  he  was  in  pos* 
session  claiming  title,  is  sufficient  ftimafoxxe  evidence,  to  ena- 
ble him  to  maintain  the  action ;  and  no  one  but  the  true  owDer, 
or  one  connecting  himself  with  the  true  owner  in  some  way,  is 
at  liberty  to  impeach  his  title.    Aside  from  the  proteetfen  irkieb 
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the  execution  adSbrded,  the  defendant  stands  as  a  mere  stranger 
and  intruder ;  and  it  might  work  great  injnstice  to  allow  him  to 
assail  the  title  of  the  plaintiff  to  goods  which  he  had  tortioosly 
taken,  without  right  or  justification.  {Duncan  v<  Speca^,  11 
Wend.  54,  and  note*) 

The  only  remaining  question  is  whether  the  execution  in  this 
case  was  a  protection  to  the  defendant  The  execution  was 
against  the  property  of  the  plaintiff  liable  to  be  taken  in  execu^ 
tion ;  and  the  defendant's  return  stated  that  by  virtue  of  the 
execution  he  bad  seized  and  taken  one  chesnut  mare^  the  prop- 
erty of  the  defendant,  (the  present  plaintiff.)  It  clearly,  as  it 
seems  to  me,  would  only  justify  him  in  taking  the  property  of 
the  defendant  therein,  which  was  liable  to  be  levied  upon  and 
sold  as  the  property  of  such  defendant.  That  was  the  extent  of 
the  authority  which  the  execution  conferred  upon  the  present 
defendant  If  the  property  belonged  to  John  E.  Gomwell,  the 
execution  eould  have  no  effect  upon  it  If  the  judgment  in  his 
favor  settled  the  question  of  his  title  to  the  property  taken,  and 
he  desired  to  obtain  the  possession,  the  law  afforded  him  another 
remedy.  If  the  horse  belonged  to  the  defendant  in  the  execu-* 
tion,  then  the  present  defendant  was  a  trespasser  in  taking  it| 
for  the  reasoBi  as  before  shown,  that  it  was  exempt  by  law  from 
levy  and  sale*  If  it  did  not  so  belong  to  him,  the  execution  had 
no  effect  upon  it  In  any  aspect  in  which  I  have  been  able  to 
view  the  question,  I  am  forced  to  the  conclusion  that  the  present 
defiMidant  was  a  trespasser  in  taking  the  property,  and  oonse^ 
quently  that  there  was  no  error  m  the  judgment  before  the 
justiee*  For  the  foregoing  reasons  I  think  the  judgment  of  the 
county  Q(mti  should  be  reversed,  and  that  of  the  justice  affirmed* 

Ordered  accordingly. 

[MoNHQS  OMisiui*  Tbsmi  September  6,  1868.  Welles,  Sddm  and  r.  H. 
S^ong,  Joitices.] 
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An  employer  is  not  liable  to  one  of  his  agents  or  senrants,  tat  an  uqfnij  i 
tained  hj  the  latter  in  consequence  of  the  misfeasance  or  n^genoe  q€ 
other  agents  or  servants  of  the  employer,  engaged  in  the  same  genecal 
business. 

Accordingly,  where  a  person  in  the  employ  of  a  railroad  company,  as  a  brake* 
maUi  was  killed  by  being  thrown  from  a  train  of  cars  while  going  at  a  rapid 
rate,  against  a  pile  of  wood  which  had  been  placed  by  the  servants  of  the 
company  near  the  track;  Beld  that  no  action  wonld  lie  against  the  raUroad 
company,  by  his  personal  representative,  to  recover  damages,  under  the 
act  of  December  18, 1847. 

Where  an  affirmative  act  is  complained  of,  the  only  way  in  which  a  coipofatioa 
can  bo  made  liable,  in  an  action  on  the  case,  is,  either  by  their  organised 
action  through  the  board  of  directors,  or  for  the  acts  of  its  agents  on  the 
principle  of  respondeat  su/perior. 

Demurrer  to  the  complaint  The  facts  set  forth  in  the 
complaint  sufficiently  appear  in  the  opinion  of  the  court.  The 
defendants  demurred  to  the  complaint,  assigning  the  following 
causes  of  demurrer :  1.  That  the  &ct8  stated  in  the  complaint 
were  not  sufficient  for  the  plaintiff,  as  the  administratrix  of 
Sharon  Sherman,  deceased,  to  maintiun  an  action  against  the 
defendants.  2.  That  the  facts  set  out  in  the  complaint,  were 
not  sufficient,  had  the  deceased  survived  the  injury,  for  him  to 
have  sustained  an  action  against  the  defendants,  to  recover  dam- 
ages for  the'  injury.  8.  That  the  deceased  was  engaged  with 
others  in  operating  railroad  cars,  and  whatever  injury  happened 
to  him  was  ihe  consequence  of  his  own  negligent  and  careless 
conduct,  and  the  negligent  and  careless  conduct  of  his  associate 
operators ;  that  therefore  no  action  could  be  sustained  against 
the -defendants,  in  favor  of  the  plaintiff.  4.  That  the  complaint 
did  not  allege  facts  and  circumstances  sufficient  to  sustain  an 
action  against  any  of  the  defendants  or  any  other  person. 

H,  R,  Selden,  for  the  defendants. 

T.  Hastings^  for  the  plaintiff. 


MONROE— SEPTEMBER,  1853.  575 

Sherman  v.  The  Rochester  and  Syracuse  Railroad  Go. 

JBy  ike  Court,  Welles,  J.  The  action  is  brought  to  recover 
damages  for  an  injury  to  the  plaintiff's  intestate  which  pro- 
duced his  death.  The  statute,  under  which  the  action  is  sought 
to  be  maintained,  provides  that  "  whenever  the  death  of  a  per- 
son shall  be  caused  by  wrongful  act,  neglect  or  default,  and  the 
act,  neglect  or  default,  is  such  as  would,  {if  death  had  not  en- 
sued,) have  entitled  the  party  injured  to  maintain  an  action 
and  recover  damages,  in  respect  thereof,  then  and  in  every 
such  case,  the  person  who,  or  the  corporation  which  would  have 
been  liable,  if  death  had  not  ensued,  shall  be  liable  to  an  action 
for  damages,"  &c.  {Laws  of  184T,  ch.  450,  J  1.)  Th6  second 
section  of  the  act  provides,  among  other  things,  that  such  action 
shall  be  brought  by  and  in  the  names  of  the  personal  represent- 
atives  of  such  deceased  person,  <kc.  This  2d  section  was  after- 
wards amended,  by  limiting  the  recovery  in  such  action  to  an 
amount  not  exceeding  $5000.  {Laws  of  1849,  ch.  256,  §  1.) 
This  case  must  therefore  be  decided,  the  same  as  if  the  plain- 
tiff's intestate  had  survived  the  injury,  and  the  action  had  been 
brought  in  his  name.  The  complaint  among  other  things  states 
in  substance  that  Sharon  Sherman,  the  intestate,  at  the  time  of 
the  injury  complained  of,  was.  in  the  employ  of  the  defendants 
for  hire,  in  the  capacity  of  a  brakeman,  and  charged  with  the 
duty  and  responsibility  of  applying  the  brakes  to  certain  of  the 
defendants'  cars  when  in  motion  on  the  railroad,  as  he  should, 
by  signals,  be  directed  by  other  agents  or  officers  of  the  defend- 
ants' train  of  cars,  for  the  purpose  of  regulating  the  velocity  of 
such  trains.  That  he  was  required  by  his  duty  as  such  brake- 
man,  in  pursuance  of  the  instructions  of  the  defendants,  to  ride 
upon  the  cars,  and  obey  the  directions  of  superior  officers  of 
said  defendants,  and  had  no  right  to  interfere  or  change  the 
velocity  of  such  trains,  unless  so  directed  by  the  proper  officers. 
That  on  the  5th  day  of  July,  1852,  the  defendants'  mail  train  of 
cars  left  Rochester  on  its  way  east,  at  the  hour  appointed  by 
the  defendants  for  that  purpose ;  upon  which  it  became  and  was 
the  duty  of  said  Sharon  Sherman  to  go  and  officiate  in  his  ca- 
pacity of  brakeman ;  and  that  he  was  upon  said  train  in  the 
discharge  of  such  duty,  when  the  train,  as  it  approached  a  place 
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between  Oanandaigua  and  Shortsville;  where  the  defendanto 
had  previously  caused  a  large  quantity  of  wood  to  be  {nied  on 
each  side  of,  and  immediately  contiguons  to  the  track  of  tiie 
railroad,  leaving  jnst  room  for  the  cars  to  pass,  had  b^bthe  caare> 
lessness  and  negligence  of  the  defendants,  and  without  any  fault 
or  negligence  of  said  Sherman,  been  suffered  to  obtain  the  un- 
usual and  dangerous  rate  of  speed  of  about  eighty  miles  to  the 
hour,  at  which  rate  the  train  was  suffered  to  enter  the  space  be- 
tween the  piles  of  wood  and  to  run  against  a  cow  or  ox  then 
there  being,  by  means  whereof  one  or  more  of  the  cars  was 
violently  thrown  from  the  track,  and  that  the  said  Sherman  waa 
then  and  there,  by  means  of  the  culpable  negligence  and  care- 
lessness of  the  defendants,  thrown  from  the  train,  while  he  was^ 
without  any  fault  on  his  part,  discharging  his  duty,  into  and 
upon  one  of  the  said  piles  of  wood,  with  such  violence  as  to 
cause  his  death  on  the  8th  day  of  said  month  of  July. 

Assuming  that  the  carelessness  here  complained  of  was  that 
of  the  agents  or  servants  of  the  defendants,  other  than  that  of 
the  plaintiff's  intestate,  the  action  cannot  be  sustained.  It  was 
decided  by  the  court  of  appeals  of  this  state,  in  the  late  case  of 
Coon  V.  The  Syracuse  and  Utica  Railroad  Co.  (1  SeUL  492,) 
that  an  employer  is  not  liable  to  one  of  his  agents  or  servants 
for  the  negligence  of  another  of  his  agents  or  servants,  engaged 
in  the  same  general  business.  The  same  principle  had  been 
previously  decided  in  England,  in  South  Carolina,  and  in  Mass- 
achusetts. {Priestly  v.  Fowler^  3  Mees.  ^  Welsh.  1,  Mur- 
ray V.  S.  Carolina  Railroad  Co.  1  McMuUan^  885.  FarweU 
V.  B.  and  W.  Railroad  Co.  4  Mete.  49.)  In  such  case,  the 
doctrine  of  respondeat  superior  does  not  apply.  The  law  may 
now  be  considered  too  well  settled,  upon  authority,  to  admit  of 
discussion  or  contradiction. 

I  think  it  must  be  intended  from  all  the  allegations  in  the 
complaint,  that  the  injury  to  the  deceased  was  caused  by  the 
negligence  and  carelessness  of  the  servants  or  agents  of  the  de- 
fendants. It  consisted  in  allowing  the  train  to  attain  and  con- 
tinue the  unusual  and  dangerous  rate  of  speed  mentioned.  No 
defect  in  the  engine  or  machinery,  or  in  the  cars  or  the  road  is 
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alleged ;  nor  is  it  charged  that  there  was  any  want  of  capacity 
in  the  engineer,  conductor  or  other  persoft  engaged  in  running 
the  train,  or  defect  in  their  general  character  for  carefulness  or  at- 
tention to  iineir  duties  ;  and  no  complaint  is  made  that  there  was 
any  thing  wrong  in  piling  the  wood  in  the  road  as  described. 
The  complaint  states  that  the  speed  was  regulated,  in  part  at 
least,  by  the  application  of  the  brakes  according  to  the  direc- 
tion, by  signals,  of  other  agents  or  officers  of  the  defendants. 
It  is  nowhere  intimated,  nor  can  it,  with  any  propriety,  be  in- 
ferred from  any  thing  stated  in  the  complaint,  that  the  danger- 
ous velocity  of  the  train,  at  the  time  referred  to,  was  directed 
by  the  defendants  in  their  corporate  character.  The  complaint 
does  state,  that  the  train  had  attained  this  dangerous  speed  by 
the  carelessness  and  negligence  of  the  defendants  ;  but  it  is  not 
stated  how  the  defendants,  as  a  corporate  body,  were  guilty  of 
such  negligence,  which  could  only  be,  by  a  formal  resolution  of 
the  board  of  directors,  duly  convened,  directing  the  act  com- 
plained of  to  be  done.  This,  it  will  hardly  be  contended,  would 
be  a  just  inference. 

I  do  not  intend  to  assert  that  the  corporation  as  such,  could 
not,  without  the  act  of  the  board  of  directors,  be  guilty  of  neg- 
ligence in  the  absence  of  any  fault  of  their  agents  or  servants, 
in  the  case  of  an  omission  to  do  what  their  duty  to  the  com- 
munity  or  persons  in  their  employment  required.  In  such  a 
case,  the  gist  of  the  complaint  would  be  the  culpable  omission 
of  the  board  to  take  the  requisite  action.  Sut  where  an  affirm- 
ative act  is  complained  of,  as  in  the  case  at  bar,  the  only  way 
in  which  the  corporation  can  be  liable,  in  an  action  on  the  case, 
is,  either  by  their  organized  action  through  the  board  of  direc- 
tion, or  for  the  acts  of  their  agents  on  the  principle  of  respon- 
deat superior. 

It  was  not  attempted  upon  the  argument  to  put  the  plaintiff's 
right  to  recover  on  any  other  ground  than  the  negligence  of  the 
defendants'  agents.  Upon  that  ground  the  question  was  fairly 
met  by  the  counsel,  who  sought  to  sustain  the  complaint  upon 
the  doctrine  of  respondeat  superior  alone.  In  that  view,  we 
think  the  law  is  settled  against  the  plaintiff,  by  the  cases  re- 
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ferred  to,  which  cannot  be  distinguished  in  principle  from  the 
present. 

We  are  therefore  of  the  opinion  that  the  defendant  is  entitted 
to  judgment  on  the  demurrer,  with  leave  to  the  •plaintiff  to 
amend  the  oomplaint  on  payment  of  costs. 

[Monroe  General  Term,  September  &,  1858.  WeUeSy  Sdden  and  T.  It 
Slrongt  Justices.] 
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In  an  action  fiye  slander,  in  diarging  the  plaintifif  with  being  a  thief,  and  with 
having  stolen  the  defendant's  com,  evidence  that  the  plaintiff  had  planted  a 
piece  of  the  defendant's  land,  with  com,  on  shares,  the  crop  to  be  divided 
equally  between  the  parties,  in  the  ear,  and  that  the  plaintiff,  instead  of 
fairly  and  honestly  dividing  the  crop  with  the  defendant,  fraudulently  and 
,dishoi](estly  secreted,  carried  away  and  converted  to  his  own  use,  wUhoni 
the  knowledge  or  consent  of  the  defendant,  a  quantity  of  said  com,  with  in- 
tent to  appropriate  the  same  to  his  own  use,  is  not  admissible,  either  in 
justification  of  the  charge,  or  in  mitigation  of  damages.  Aeldbn,  J.  dis- 
sented. 

The  defendant  Is  chaigeable  with  knowledge  that  the  fkcts  offered  by  him  la 
mitigation  not  only  did  not  constitute  the  crime  6f  which  he  accused  the 
plaintiff,  but  that  fhey  did  not  establish  any  offense  whatever  of  which  the 
law  tak64  cogiadsanoe. 

lif  here  n  party  has  assumed  the  respoDsOnUty  of  making  the  unqiudifiod 
ch^ge  that  another  (a  a  thief,  he  cannot  be  relieved  from  the  conaequenoes 
of  his  temerity  by  alleging  his  ignorance  of  the  law  in  relation  to  the  con- 
stituents of  the  crime  of  larceny. 

This  was  an  action  for  slander,  in  charging  the  phiintiff  nitih 
beppig  a  thief,  and  with  haying  stolen  the  defendant's  com.  The 
answer,  after  denying  each  and  every  allegation  of  the  oamplainty 
stated  by  way  of  justification,  and  as  a  further  independent  de- 
fense, that  the  words  charged  to  have  been  spoken  by  the  de* 
fondant  were  true ;  for  that  the  plaintiff^  before  the  speeMitg 
and  publishing  of  the  slanderous  words  by  the  defendant,  i&tibe 
complaint  mentioned,  to  wit,  on  or  about  August  10th,  1847,  at 
the  city  of  Rochester,  did  feloniously  steal,  take  and  cany  amjr 
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Qertaln  goods  and  chattels  of  him  the  said  defendant,  to  wit: 
tweikty-fiye  bnshels  of  eom  of  the  value  of  |I12,  wherefore,  &o. 
l?be  answer  further  stated  that  the  plaintiff  and  defendant,  on 
or  about  the  10th  day  of  March,  1847,  made  an  agreement,  by 
which  the  plaintiff  should  take  a  piece  of  land  of  the  defendant 
and  plant  the  same  on  shares,  the  plaintiff  to  be  at  cdl  the  labor 
«Dd  expense  of  planting,  harvesting  and  securing  the  com,  which 
was  to  be  divided  equally  between  the  parties,  in  the  ear,  after 
the  same  should  be  harvested  and  secured.  That  sud  land 
was  accordingly  planted  to  com  by  the  plaintiff  under  the  agree- 
ment, which  was  cut  and  harvested  by  the  plaintiff^  but  the 
plaintiff  while  cutting,  harvesting  and  securing  daid  com,  or  inh- 
mediately  after  the  same  was  cut,  harvested  and  secured,  in- 
stead of  fairly  and  honestly  dividing  said  com  equally  with  said 
defendant,  fraudulently,  dishonestly  and  unfairly  secreted,  car- 
ried away  and  converted  to  his  own  use,  witiiont  the  knowledge 
or  consent  of  the  defendant,  a  considerable  quantity  of  said  com, 
with  intent  to  appropriate  the  same  wholly  to  his  own  use,  and 
to  give  no  account  thereof  to  the  defendant;  which  being  dis- 
covered by  the  defendant,  he,  the  defendant,  thereupon  charged 
the  plaintiff  with  having  stolen  the  com,  which  the  plaintiff  con- 
fessed, and  pretended  to  express  great  penitence  therefor  { 
which  facts^  the  answer  stated,  would  be  given  in  evidence  on 
the  trial  in  mitigation  of  damages.  The  plaintifi^  in  his  reply, 
denied  the  new  matters  stated  in  the  answer. 

At  the  trial,  before  Johnson,  justice,  at  the  Monroe  circiat  in 
October,  1852,  the  plaintiff  gave  evidence  tending  to  prove  the 
speaking  of  the  words  by  the  defendant  as  charged  in  the  com* 
plaint,  and  rested*  The  defendant  then  gave  evidence  tending 
Do  prove  the  tmth  of  the  matter»  stated  in  the  answer  by  way 
of  mitigation  of  damages.  He  also  attempted  to  prove  the  jus^ 
tification  set  up  in  the  answer.  The  judge  charged  the  jury  that 
the  proof  showed  clearly  that  at  the  tune  of  tiie  alleged  takbg, 
the  plaintiff  and  defendant  were  tenants  in  common  of  the  entire 
t;rop  of  com,  and  that  each  had  an  equal  right  to  die  possession 
of  the  whole ;  that  the  plaintiff  had  a  right  to  take  one-half  at 
least ;  and  if  he  took  the  whole  or  any  portion  greater  than  his 
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share,  before  the  division,  an  action  of  trover  even  could  not  be 
sustained  against  him  for  sach  taking  by  his  co-tenant,  while  he 
retained  the  possession ;  nor  until  he  sold  or  destroyed  the 
))roperty.  That  such  a  taking  could  not  amount  to  a  larceny, 
even  if  taken  clandestinely,  there  being  no  evidence  that  there 
was  any  intent  or  design  on  the  part  of  the  plaintiff  to  charge 
another  with  the  value  of  the  property  taken,  and  that  the  jiii»- 
tification  had  therefore  failed.  That  when  a  defendant  spreads 
a  justification  of  a  slanderous  charge  upon  the  record,  he  as- 
sumes the  responsibility  of  proving  it  to  be  true ;  that  he  mneit 
prove  it  to  be  true,  or  the  allegation  would  be  deemed  false,  and 
a  reiteration  of  the  slander.  That  there  could  be  no  halfiFay 
justification.  That  a  justification  of  a  slanderous  charge  spread 
upon  the  record,  which  was  not  proved,  was  an  aggravation  of 
the  original  charge ;  and  the  jury  had  a  right  to  regard  it  as  a 
slanderous  charge,  deliberately  reiterated,  for  the  purpose  of 
enhancing  damages  ;  but  that  the  amount  of  damages  under. aB 
the  circumstances  of  the  case  was  whoHy  a  question  for  the 
jury.  The  defendant's  counsel  requested  the  judge  to  charge 
the  jury,  that,  under  the  issue  m  this  case,  they  might  take  tiie 
facts  proved  by  the  defendant,  although  they  did  not  amount  te 
a  justification,  into  consideration,  in  mitigation  of  damages ;  bat 
the  judge  refused  so  to  charge ;  but  on  the  contrary,  instructed 
the  jury  that  the  defendant  must  stand  or  fall  by  the  justifica- 
tion he  had  set  up  and  attempted  to  prove,  and  could  claim  noth«* 
ing  by  way  of  mitigation,  from  his  evidence,  by  which  he  had 
sought,  but  failed,  to  make  his  charge  good.  The  defendaofe 
counsel  excepted  to  the  charge  and  every  part  of  it,  and  to  ike 
refusal  to  charge  as  requested.  The  jury  found  a  ver^ct  for 
the  plaintiff  for  $600.  A  motion  was  now  made  to  set  aside  th* 
verdict,  and  for  a  new  trial. 

John  C.  Chnmasero^  for  the  defendant. 

H.  a  Smithy  for  the  i^bintift 
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Welles,  P.  J.  It  seems  to  me  that  the  case  of  Bush  v^ 
Prosser^  recently  decided  by  the  general  term  in  this  district^ 
(13  Barb,  S.  C  R.  221,)  disposes  of  the  motion  in  the  present 
ease  ;  and  that  if  that  case  was  properly  decided,  the  verdict  in 
thifl  should  not  be  disturbed.  Whatever  might  be  my  individual 
•judgment  upon  the  question  of  the  correctness  of  the  principles 
held  .in  the  case  referred  to,  I  should  feel  bound  by  them  until 
overruled  by  paramount  authority. .  But  it  is  but  just  to  add^ 
{hat.  after  a  full  and  deliberate  examination  of  all  the  decided 
eases  upon  the  subject,  to  which  I  have  had  access,  there  is,  in 
my  judgment,  no  escaping  the  conclusions  arrived  at  by  Mn 
Jiiatice!  Strong  in  that  case.  I  have  been  referred  to,  and  have 
examined,  a  very  interesting  opinion  in  the  case  of  PoUett  v< 
^Jeioeltcnid  Foot,  published  in  the  July  number  oi  the  N.  Y. 
L^al  Observer,  and  in  the  August  number  of  the  Ameriean 
Law  Register  of  the  pr.esent  year.(a)  It  seems  to  me,  with  all 
due  respect  for  the  justice  who  wrote  the  opinion,  for  whose  legal 
accuracy  I  entertain  the  highest  respect,  that  he  has  adopted , 
the  fallacy,  that  the  165tfa  section  of  the  code  has  changed  the 
law  as  to  what  constitutes  a  mitigating  circumstance  in  the  ac-^ 
tion  of  slander,  and  that  facts,  whicl^  before  the  code,  were  not 
regarded  in  that  light,  may  under  the  section  referred  to,  be  re- 
ceived in  evidence,  with  a  view  to  reduce  the  amount  of  damages } 
whereas  no  such  thing  is  said^  or,  as  I  think,  was  intended  in 
the  section.  Its  only  effect,  in  my  judgment,  is  to  preclude  the 
defendant,  in  any  case,  from  giving  evidence  in  such  action,  of 
any  fact  in  mitigation  merely,  unless  it  has  beeot  alleged  with 
that  view  in  the  answer.  Before  the  code,  such  evidence  was 
admissible  under  the  general  issue  or  plea  of  not  guilty,  now  it 
must  be  set  up  in  the  answer. 

The  only  inquiry  then,  in  the  present  case^  is,  whether  the 
evidence  given  in  relation  to  the  plaintiff's  having  taken  the 
corn,  which  confessedly  belonged  to  himself  and  the  defendant 
as  tenants  in  common,  might  have  been  regarded  by  the  jury  in 
mitigation  of  damages.    The  judge  ehargod  the  jury  that  the 

(a)  11  Leg.  Ob8.  198.    1  Am.  Uw  Reg.  600. 
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defendant  could  claim  Bothing  by  way  of  mitigatio%  bom  tliat 
eyidence.  In  this,  I  think  he  was  right.  The  evidence  amoiated 
to  a  jaQtificationy  or  nothing.  It  would  be  nat  only  against  l&W) 
bat  contrary  to  good  morals,  to  allow  a  defendant  to  mitigate  a 
slanderoas  charge  which  be  had  made  against  another,  by  pro?' 
ing  acts  of  the  plaintiff  which  he  enoneonaly  believed  constitiF 
ted  theoifense  of  which  he  had  accused  him^  when  in  fibct^if  the 
proof  established  any  crime,  it  was  one  differing  in  its  nature 
and  grade  from  the  one  charged*  As  well  might  he  be  permitted 
to  prove,  in  an  action  for  accusing  the  plaintiff  of  highway  zoIh 
bery  or  perjoiy,  that  he  had  been,  guilty  of  petit  larceny,  or  aa 
assault  and  battery.  It  is  not  a  mistake  at  the  law  of  which  he 
can  svail  himself,  even  in  mitigatien*r 

The  defendant  in  this  case  is  chargeable  with  knowledge  that 
the  facts  proved  by  huuy  and  which  he  desired  to  have  the  jury 
consider  in  mitigatiett  of  damages,  not  only  did-  not  constitute  the 
crime  of  which  he  accused  the  plaintiff,  but  that  they  did  not 
establish  any  efiimse  whatever  of  which  the  law  takes  cogni^ 
tance.  The  fiftcts  and  etrcumstaneei  tending  to  disprove  malioei 
by  showing  that  the  defendant,  though  mistaken,  believed  the 
charge  true  when  it  was  made ;  and  which  may  be  given  in  evi^ 
dence  in  mitigation,  {Cooper  v.  Barber j  24  Wmd.  107,)  most 
be  such  as  tend  to  show  he  was  mistaken  in  thefacU^  as  in  the 
case  of  OUfHAH  v^  Lowell^  (8  Wend.  578,)  where  the  charge 
was  that  the  plaintiff  had  sworn  falsely  in  making  oath  that  he 
was  a  freeholder,  and  that  his  deed  was  recorded,  and  where  the 
court  held  that  the  defendant  was  entitled  to  show  in  mitigatiott 
that  on  search  for  the  deed  in  the  clerk's  office,  it  was  not 
found,  owing  to  a  mistake  of  the  recording  officer  in  indexing 
his  records.  Upon  the  same  principle,  I  suppose,  in  a  case 
where  the  eorjma  Musti  in  questbn  was  established  evidence 
would  be  received  in  mitigation,  to  show  that  it  was  committed 
by  a  person  resembling  and  personating  the  plaintiff*  Such 
evidence  would  tend  to  show  mistakes  of  fact  merely,  without 
imputing  any  offense  to  the  plaintiff.  It  would  not,  in  the  lan- 
guage of  the  books,* "  tend  to  prove  the  truth  of  the  charge,'* 
but  would  on  the  ct^ntrary,  proceed  on  the  assumption  that  jt 
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iras  nntnie,  and  would  be  consistent  with  the  entire  innocence 
of  the  plaintiff. 

'  Bat  such  cases  bear  no  analogy  to  the  one  under  considera- 
tion, where  the  defendant  has  asdumed  the  responsibility  of  mak- 
ing the  anqoalified  charge,  that  the  plaintiff  was  a  thief  and  had 
stolen  his  com,  and  now  asks  to  be  relieved  from  a  portion  of  the 
.consequences  of  his  temerity,  by  alleging  his  ignorance  of  the 
law  in  relation  to.the  constituents  of  the  crime  of  larceny. 

There  is  no  force  in  the  point  raised  upon  the  argument,  com- 
plaining of  the  charge  of  the  judge,  that  under  the  evidence, 
a  larceny  of  the  property  eould  not  be  committed  by  the  plain* 
tiff,  admitting  the  same  to  have  been  clabdestinely  taken.  The 
law  upon  the  subject  has  been  too  long  and  too  ^ell  settled  to 
admit  of  discussion. 

I  think  a  new  trial  should  be  denied. 

.  T.  R.  Strong,  J.  concurred. 

8elden,  J.  dissented. 

New  trial  denied. 

[Monroe  General  TebMj  September  5,  1858.  Welles,  T  R.  Strong  and 
Seldenj  Justices.] 


CoAN  and  Post  vs.  Osgood  and  others. 

Wliere,  in  an  action  for  frespass  on  lands,  the  defendants,  in  their  answer,  set 
up  a  title  to  the  premises  in  a  third  person,  and  Justify  thefr  entry  nnder 
a  license  from  him,  they  cannot  change  their*  ground,  upon  the  trial,  and 
show  title  in  one  of  the  defendants. 

Where  the  defendants,  in  an  action  for  trespass  In  entering  upon  land  and  re- 
moving a  diyision  fence,  Jostifled  under  a  license  from  M.  0.,lhe  owner  of 
the  land,  and  claimed  that  the  fence  was,  previous  to  its  removal,  upon 
land  owned  by  M.  0.,  and  that  they  removed  the  same  and  placed  it  upon 
the  true  line ;  and  offered  to  prove  a  submission  to  arbitration  of  the  quea- 
tion  as  to  the  disputed  line,  made  by  C,  the  plaintififb'  grantor,,  of  the  one 
part,  and  D.  0.,  one  of  the  defendants,  of  the  other  part,  and  an  award  by 


584  CASES  IN  THE  SUPREME  COURT. 

Coan  V.  Osgood. 

the  arbitrator,  flsing  the  diyision  line  between  the  parties  as  owners  of  the 
adjoining  lands,  in  a  particular  place;  Held,  that  the'snhmission  and  award 
were  not  admissible  in  eyidence,  for  the  reason  that  they  were  not  between 
the  parties  to  the  suit,  and  did  not  tend  to  establish  title  in  M.  0. 

This  was  an  action  for  trespass  on  lands,  originally  commenced 
in  a  justice's  court,  and  afterwards  discontinued  there  and  brought 
in  this  court,  upon  the  defendants'  plea  of  title,  pursuant  to 
statute.  The  complaint  in  this  court,  after  stating  the  bringing 
the  action  in  the  justice's  court,  the  complaint  and  the  plea  of 
title  there,  and  the  giving  an  undertaking  by  the  defendants, 
pursuant  to  section  56  of  the  code,  proceeded  as  follows  :  "  And 
the  said  plaintiffs  now  make  complaint  in  this  court,  pursuant  to 
the  statute  in  such  case  made  and  provided,  that  they  the  said  de- 
fendants, on  or  about  the  Ist  of  May,  1851,  at  Lodi  in  said  county 
of  Seneca,  wrongfully  entered  into  and  upon  the  lands  of  the 
said  plaintiffs  on  lot  number  sixty-six  (66)  in  said  town  of  Lodi, 
and  removed  a  fence,  and  constructed  another  across  the  tillable 
land  of  said  plaintiffs,  and  broke  the  plaintiffs'  close,  to  their 
damage  sixty-five  dollars,"  <fec.  The  defendants,  by  their  an- 
swer set  up  title  to  the  locus  in  quo,  at  the  time  of  the  sup- 
posed trespass,  in  Magdalene  Osgood,  and  alleged  that  they 
entered  by  the  consent  and  authority  of  the  said  Magdalene,  &o. 
and  by  her  authority  and  consent  removed  the  fence  complained 
of,  <fec.  The  plaintiffs  in  their  reply  denied  title  in  the  said 
Magdalene  Osgood.  The  action  was  tried  before  T.  R.  Strong, 
justice,  at  the  Seneca  circuit,  in  April,  1852.  At  the  trial  the 
plaintiff  gave  in  evidence  letters  patent  from  the  state  of  New- 
York  to  David  Cole  and  Cornelius  B.  Cole,  bearing  date  March 
14  1821,  granting  to  the  patentees  211-ft^  acres  lying  in  lot 
No  66  in  the  town  of  Lodi,  and  being  subdivision  No.  1  of  said 
lot  No.  66,  describing  the  same  particularly.  By  two  deeds 
from  Cornelius  B.  Cole  and  wife  to  David  Cole,  one  given  in 
1823  and  the  other  in  1833,  all  the  interest  of  the  former  in  the 
lands  embraced  iti  said  patent,  was  conveyed  to  the  latter.  By 
a  deed  from  David  Cole  and  wife  to  the  plaintiff  Lewis  Post, 
dated  April  1, 1851,  the  former  conveyed  to  the  latter  "  seventy 
acres  of  land  described  as  follows,  being  on  the  lot  No.  66  in 
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eaid  town  of  Lodi,  the  same  formerly  occupied  by  Elijah  Covert 
and  now  occupied  by  Freeman  Covert,  bounded  on  the  north  by 
the  highway  running  in  front  of  widow  Bishop's  house,  on  the 
east  by  land  owned  by  the  said  David  Cole,  sen.  on  the  south 
by  widow  Osgood's  land,  on  the  west  by  the  highway,  the  same 
to  contain  seventy  acres  of  land."     By  a  deed  from  said  Lewis 
Post  and  wife  to  the  plaintiff  Claudius  C.  Coan,  dated  April  28, 
1861,  the  former  conveyed  to  the  latter  an  equal  undivided  half 
of  the  same  premises  described  in  the  last  preceding  deed.    The 
plaintiffs  also  gave  in  evidence  letters  patent  from  the  state  to 
William  Osgood,  now  deceased,  bearing  date  March  14,  1821, 
(being  the  same  date  with  the  said  patent  to  David  Cole  and 
Cornelius  B.  Cole)  granting  to  the  patentee  200  acres  of  land, 
being  subdivision  No.  2  of  said  lot  No.  66  in  said  town  of  Lodi, 
and  describing  the  same  particularly  by  monuments,  courses  and 
distances.    The  plaintiffs'  counsel  also  introduced  in  evidence  a 
deed  from  David  Cole  and  wife  to  Magdalene  Osgood,  widow  of 
William  Osgood,  deceased,  William,  David,  John,  Sally,  Lana 
and  Lucy  Osgood  and  others,  children  and  heirs  of  William  Os- 
good, deceased,  dated  September  2,  1824,  conveying  premised 
described  as  follows :  "  Beginning  at  the  southwest  corner  of 
subdivision  No.  one  at  a  stake  and  stones,  thence  east  48  chains 
and  two  links,  thence  north  far  enough  to  make  40  acres  of  land, 
parallel  lines."    The  plaintiffs  gave  evidence  tending  to  prove 
that  the  defendants  had  moved  the  fence  in  question  from  where 
it  had  previously  stood,  north,  from  one  to  three  rods.    It  ap- 
peared from  the  descriptions  of  the  two  pieces  of  land  in  the 
patents  to  David  and  Cornelius  Cole  and  to  William  Osgood, 
that  the  two  subdivisions  of  said  lot  No.  66  were  adjoining  each 
other ;  subdivision  No.  1  conveyed  by  the  first  mentioned  patent 
was  situated  in  the  north  part,  and  subdivision  No.  2,  conveyed 
by  the  other  patent,  was  situated  in  the  south  part  of.  said  lot 
No.  66.    It  also  appeared  by  the  descriptions  in  the  patents, 
that  there  was  a  mistake  in  one  of  them,  as  the  south  line  of 
subdivision  No.  one,  and  the  north  line  of  subdivision  No.  two, 
starting  at  the  same  point  in  the  west  line  of  said  lot  No.  66, 
and  running  east  48  chains  and  two  links,  terminated  at  their 
Vol.  XV.  74 
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eMtern  extremity  10  chains  and  32  links  apart — ^the  most  north* 
ern  of  these  two  lines  being  the  north  line  of  sabdiyision  Na  2» 
and  the  most  southern  the  south  line  of  sabdiyision  No.  1,  thus 
making  one  certain  triangle  of  land  embraced  in  both  patents. 

Much  evidence  was  given  with  a  view  of  establishing  a  prac- 
tical location  by  the  parties  holding  under  these  patents,  of  the 
division  line  between  them ;  the  defendants  claiming  that  the 
fence  in  question  which  they  had  removed  was,  before  its  remo< 
val,  upon  the  land  embraced  in  the  deed  from  David  Cole  to 
Magdalene  Osgood  and  others,  and  that  the  place  to  whidi  it 
was  removed  was  also  within  the  same  bounds ;  and  the  plain- 
tiffs claiming  that  the  fence  was  removed  so  as  to  fence  in  and 
annex  a  portion  of  their  land.  Among  other  things,  the  defend^ 
ants  offered  to  prove  a  submission,  in  writing  to  arbitratioiiy  of 
the  matter  of  the  disputed  line  between  the  lands  embraced  in 
the  two  patents  under  which  the  parties  claimed,  to  John  Knox, 
in  December,  1845,  which  submission  was  by  David  Cole,  the 
plaintiffs'  grantor,  of  the  one  part,  and  David  Osgood,  one  of  the 
defendants,  of  the  other  part ;  and  that  the  said  arbitrator  John 
Itnox  afterwards  made  his  award  in  writing,  in  pursuance  of 
such  submission,  by  which  he  adjudged  the  division  line  between 
the  farms  of  the  parties  to  the  submission  to  be  in  a  certain 
place  as  contended  for  by  the  defendants ;  describing  such  line 
particularly.  This  evidence  was  objected  to  by  the  plaintiffs' 
counsel,  on  the  grounds,  among  others,  that  the  submission  was 
not  between  the  same  parties,  Magdalene  Osgood,  under,  whom 
the  defendants  justified  the  alleged  trespass,  not  being  a  par^ 
to  it,  and  she  noticing  bound  by  it,  the  other  parly  David  Cok 
would  not  be  bound  by  it ;  also  that  it  was  good  for  nothing  ex- 
cept by  Way  of  estoppel,  and  that  estoppels  must  be  niBtual ; 
also  that  t^e  lands  were  kiot  the  same,  between  which  the  line 
was  settled  by  the  award ;  also  that  the  defendant  had  sei  up 
freehold  in  Magdalene  Osgood,  and  they  niust  be  confined  to 
that ;  also  that  the  award  did  not  tend  to  prove  a  fee  in  Magdar 
lene  Osgood,  and  less  than  that  would  not  avail  the  defeadaati 
Hhder  the  pleadings,  d&c.  The  oourt  sustained  the  objeotiMy 
and  the  dfefendants'  counsel  excepted.    The  jury  found  a  verdiol 
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in  fiiTor  of  the  plaintiffs,  and  aseesfled  theif  damages  ai  four 
dollars.  A  nuytion  was  now  made  to  set  aside  the  verdict  «iid  lor 
E  new  trial. 

D.  Herrtm^  for  the  defeiida»tSv 

-      P:  O.  Clark,  for  the  plaintiffs. 

By  the  Ceurt,  Wellea,  P.  J.  I  think  th«  offer  of  the  sub- 
mission and  award  respecting  the  disputed  line,  was  properly 
X)verruledj  for  the  reason  that  they  were  not  between  the  same 
parties;  and  did  tiot  tend  to  establi^  title  in  Magdalene  Osgood. 
The  defendants^  by  their  answer,  have  set  up  title  in  her,  and  * 
justified  their  entry  under  a  license  from  her.  Neither  of  them 
had  the  right  to  change  his  ground  upon  the  trial,  and  show  title 
in  himself.  The  only  effect  of  the  evidence  would  have  been  to 
"show  title  in  David  Osgood^  one  of  the  defendants,  or  what 
'  would  have  been  practically  the  same  thing,  to  show  thut  David 
Cole,  the  grantor  of  the  plaintiffs,  and  consequently  the  plaintiffs 
themselves,  wdi*e  estopped  from  denying  his  title.  If  the  de- 
fendants had  Justified  by  virtue  of  title  in  themselves,  possibly 
the  evidence  might  have  been  admissible  for  David  Osgood,  the 
t>nly  One  of  the  defendants  who  Was  a  party  with  Cole  to  the 
submission,  tt  was  urged  upon  the  argument,  by  the  defend- 
ants' counsel,  that  by  the  deed  from  David  Cole  to  Magdalene 
Osgood,  David  Osgood  and  others^  Magdalene  and  David  were 
|)rivies  in  estate  of  the  premises,  the  division  line  of  which  was 
H»ettled  by  the  award,  and  therefore  that  the  «ward  bound  the 
fotmer,  and  consequently  would  enure  to  her  benefit. 

It  will  not  be  contended  that  this  award  coidd  have  any  greater 
Hsiffect  upon  individuals,  not  parties  to  it,  by  way  (^  »n  estoppel, 
^an  if  it  had  been  a  judgment  or  decree  of  a  competent -court 
upon  the  same  matter ;  nor  will  the  general  rule  be  denied,  that 
«  judgment  eannot  be  evidence  for  either  party  in  an  action 
ftgfttfiatone  who  wi^s  a  stranger  to  the  former  proceecEng,  who 
iifcd  SM  ojpportunity  to  examine  witnesses  or  defend  Uinself,  or  ^ 
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appeal  from  the  judgment.  It  is  equally  well  settled  that  s 
Terdiet  or  judgment  in  a  former  action,  upon  the  same  matter 
directly  in  question,  is  evidence  for  or  against  privies  in  blood| 
privies  in  estate  and  privies  in  law. 

It  is  a  mistake,  however,  to  suppose  that  Magdalene  Osgood 
was  privy  in  estate  with  David  Osgood,  so  as  to  he  concluded  by 
a  judgment  or  award  in  his  favor,  or  against  him.  Mr.  Green- 
leaf  says,  "  The  term  privity  denotes  mutual  or  successive 
relationships  to  the  same  rights  of  property ;  and  privies  are 
distributed  into  several  classes,  according  to  the  manner  of  this 
relationship.  Thus,  there  are  privies  in  estate,  as  donor  and 
donee,  lessor  and  lessee  and  joint  tenants ;  privies  in  blood,  as 
heir  and  ancestor  and  coparceners  ;  privies  in  representation,  as 
executors  and  testator,  administrators  and  intestate ;  privies  in 
faw,  where  the  law,  without  privity  of  bldod  or  estate,  casts  the 
Itind  upon  another,  as  by  escheat.  All  these  are  more  generally 
classed  into  privies  in  estate,  privies  in  blood  and  privies  in  law.*' 
(1  Gr.  Ev,  §  189.)  In  the  instances  given  by  our  author,  of 
privies  in  estate,  as  indeed  in  the  other  classes  also,  they  are 
between  persons  where  one  succeeds  to  the  rights  of  another ; 
or,  as  it  is  sometimes  expressed,  where  one  comes  in,  m  theposf^ 
to  another ;  except  in  the  case  of  joint  tenamts,  where  each  rep- 
resents the  interest  of  all ;  like  coparceners,  where  all  make  but 
one  heir.  '  Privity  is  defined  by  Mr.  Burrill,  in  his  dictionaryi 
88  '^  a  derivative  kind  of  interest,  founded  upon  or  growing  out 
of  the  contract  of  another,  as  that  which  subsists  between  an 
heir  and  his  ancestor,  between  an  executor  and  testator,  and  be- 
tween a  lessor  or  lessee  and  his  assignee."  He  defines  "  privy" 
to  be  "  a  persoi\  who  has  an  interest  in  an  estate  created  by 
another ;  a  person  having  an  interest  derived  from  a  contract  or 
conveyance,  to  which  he  is  not  himself  a  party.  Thus,  an  heir 
is  privy  to  the  conveyance  of  his  ancestor,  an  executor  to  the 
contract  of  his  testator,  and  an  assignee  of  a  lessor,  to  the  con" 
tract  of  the  original  parties."  It  will  be  perceived  that  none  of 
these  relations  trhich  constitute  legal  privities,  existed  betweeit 
Magdalene  and  David  Osgood.    They  were  aft  moflt,  teiunti  » 
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jGOmmon  with  others,  of  the  loctis  in  quo,  by  virtue  of  the  deed 
from  David  Cole  and  wife  for  the  forty  ixcres.  Their  interests 
/were  distinct ;  neither  held  by^  through  of  nnde^  the  other,  and^ 
as  I  think,  neither  could  bind  or  estop  the  other,  by  any  act  or 
admission  without  the  consent  of  the  other.  They  were  not,  as 
in  the  case  of  joint  tenants,  seised  per  my  et  per  totU  ;  and  no 
jiis  accrescendi  existed  between  them. 

There  is  an  exception  to  the  rule  that  no  judgment  or  verdict 
can  be  given  in  evidence  against  or  in  favor  of  a  person  not  a 
party  or  privy  to  the  record ;  and  that  is,  wherever  the  matter 
in  dispute  is  a  question  of  public  right ;  in  such  case,  all  per" 
sons  standing  in  the  same  situation  as  the  parties,  are  affected 
by  it;  and  the  judgment  is  evidence  to  support  or  defeat  the 
right  claimed ;  thus,  a  verdict  finding  a  prescriptive  mode  of 
tithing,  the  right  of  a  city  to  toU,  the  right  of  an  election  of  a 
church  warden,  a  customary  right  of  common,  the  liability  of 
a  parish  to  repaix  a  particular  road,  a  public  right  of  way,  or  the 
like,  is  evidence  for  or  against  the  custom  or  right,  though 
neither  of  the  litigating  parties  is  named  in  or  claims  under 
those  who  are  parties  to  the  record.  {Peake^s  Ev.  32.)  Upon 
this  principle  the  cases  of  Jacobson  v.  Fountain,  (2  John,  170,) 
and  Gould  v.  James,  (6  Cowen,  369,)  referred  to  by  the  counsel 
for  the  defendants,  were  decided.  The  cases  of  Reed  v.  Jack- 
son, (1  East,  355 ;)  Case  v.  Reeue,  (14  John.  79 ;)  The  Com- 
pany of  Carpenters,  ^c.  v.  Hayward,  {Doug.  R.  374 ;)  PhilL 
Ev.  252-3,  N.  Y.  ed.  o/1823 ;  Id.  827-8,  ed.  ofCowen  ^  HUl 
0^1839  ;  Crr.  Ev.  §  526,  with  many  other  authorities,  assert  or 
recognize  the  same  general  rale. 

I  also  think  the  offer  of  the  defendants  to  prove  an  agreement 
between  William  Osgood  and  the  Coles.at  the  time  of  the  survey 
made  by  McFadden,  respecting  what  the  parties  were  to  pur- 
chase from  the  state,  was*  properly  overruled,  for  the  reason  that 
.  it  related  to  the  title  to  real  estate.  Evidence  was  received  of 
the  acts  of  the  respective  parties,  tending  to  show  their  posses^ 
sions  respectively  at  the  time  referred  to,  which  was  ae  far  as  it 
w^s  proper  to  go. 
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Not  being  able  to  discover  Mi^  error  in  the  charge  of  the 
judge,  or  in  his  refusal  to  charge,  'irhich  can  be  the  subject  of 
an  exception,  I  think  the  judgment  at  special  term  should  be 
affirmed. 

Ordered  accordingly. 

[Monroe  General  Term,  September  6, 186S.  WdUt,  Sdden  and  T.  B^ 
fi!)^09i^,  Justices.] 


/ 


Parsons  'i>s.  Brown. 

tt  is  not  improper  for  a  witness  to  testily  that  the  ptaintSffwas  in  poaseosioa 
of  real  estate,  at  a  paiticalar  time;  althoogli  the  qaestion  whether  the 
plaintiff,  or  the  defendant,  was  in  possession  at  that  time,  is  a  material 
question  in  the  cause  The  witness  is  not  to  be  confined  merely  to  a  states 
ment  of  the  fads  constituting  possession. 

A  possession  in  fact,  of  land;  will  justify  the  possessor  tn  ttshig  vfolenoe,  If  ne;  I 
cessary,  in  order  to  defend  his  possession ;  but  a  mere  right  to  the  poaocsgi<m  J 
will  not  jufttify  a  person  in  committing  an  assanltimdVatteiy  upon  another^  | 
for  the  purpose  of  reducing  his  right  to  actual  poeseesion. 

Where,  in  an  action  for  assault  and  battery,  the  defense  is  sonaSMOfuU  demesne^ 

\  and  in  defense  of  the  defendant's  possession  of  real  estate,  both  parties 
clalmiDg  to  ha.ve  been  in  possession,  the  true  question  to  be  submitted  to 
the  jury  is,  which  party  had  the  acttlal  possession  at  &e  time  the  assault 
was  committed. 

Where  the  bill  of  exceptions,  in  sUch  a  case,  states  that "  the  Judge,  among 
other  things,  charged  the  Jury  that,"  dtc.  the  court  wiU  infer  that  other  in- 
structions than  those  mentioned  were  ^ven  by  the  Judge,  and  win  assume 
that  the  question  of  actual  possession  was  properly  left  to  the  jury ;  unless 
the  contrary  appears. 

If  a  party  wishes  the  attention  of  the  jtiry,  Upon  a  trial,  directed  to  any  par^ 
ticular  <Wct,  question,  or  aspect  of  the  case,  and  desires  the  advice  of  the 
Judge  thereupon,  he  should  make  the  request  In  the  absence  of  any  locih 
request,  the  verdict  should  not  be  disturbed,  unless  for  some  mistake  of 
law  committed  by  the  judge,  affirtnatively  appearing  upon  the  bill  of 
exceptions. 

Appeal  from  an  order  made  at  a  special  term,  granting  s 
new  trial.  The  action  was  for  an  assault  and  battery,  and  was 
tried  fit  the  Monroe  circuit  in  Aprilj  1862,  before  Harris,  justice. 
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The  oomplftint  was  in  the  ordinary  form.    The  answer  contained 

three  defenses ;  1.  A  denial  of  the  material  allegations  of  the 

complaint.    2.   The  common  defense  of  son  assault  demesne, 

3.  That  the  defendant  was  in  possession  of  a  part  of  a  saw  mill ; 

that  while  he  was  endearoring  to  open  the  door  of  the  saw  mill 

the  plaintiff  assaulted  him  and  dispossessed  him  of  his  premises ; 

that  he  defended  himself  against  the  assault,  in  doing  which  he 

did  necessarily  and  unavoidably  a  little  beat  and  bruise  the 

plaintiff,  as  he  lawfully  might,  ifec.  which  were  the  same  acts 

mentioned  in  the  complaint.    The  plaintiff  by  his  replication 

took  issue  upon  the  allegations  in  the  second  and  third  defenses. 

Evidence  was  given,  on  the  trial,  by  both  parties,  upon  each  of 

the  issues.    Shadrack  Parsons,  the  first  witness  sworn,  testified 

that  the  plaintiff  was  his  brother,  and'after  describing  the  scene 

of  the  affray  between  the  parties,  stated  as  follows :  ''  My  brother 

had  possession  of  the  saw  mill  at  this  time  and  of  the  shingle 

mill  and  this  room."    The  bill  of  exceptions  then  stated  that 

''  this  declaration  as  to  possession  of  the  shingle  mill,  objected 

to  as  evidence,  upon  the  ground  that  the  witness  should  state 

the  facts  relating  to  the  possession ;  and  wBen  these  appeared, 

it  would  be  a  question  of  law  whether  they  constituted  possession       ^^c 

or  not.    But  the  court  decided  to  receive  the  testimony,  and  the 

defendant's  counsel  excepted."    The  witness  was  then  examined 

touching  the  circumstances  of  the  assault  and  battery  and  of  the 

facts  constituting  the  plaintiff's  possession.    It  appeared  that 

the  plaintiff  had  been  in  possession  of  the  saw  mill  for  six  or 

seven  years,  and  that  on  the  first  day  of  June,  1850,  he  had 

leased  the  part  of  it  in  question,  with  certain  water  privileges 

therewith  connected,  to  one  Frink,  for  one  year  from  that  time, 

for  the  purpose  of  a. shingle  mill.    Frink  entered  under  the 

lease  and  used  and  occupied  the  premises  leased,  until,  as  was 

undisputed,  a  few  days  before  the  affiray,  which  occurred  about 

the  27th  day  of  March,  1851.    The  plaintiff  contended,  and  gave 

evidence  tending  to  prove,  that  a  few  days  before  the  affiray  he 

had  bought  of  Frink  the  residue  of  his  term  in  the  shingle  mill, 

and  that  Frink  had  surrendered  the  possession  thereof  to  him, 
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and  that  he  was  in  the  actual  possession  of  the  shingle  mill  at 
the  time  of  the  affray.  The  defendant  contended,  and  gave  evi- 
dence  tending  to  prore,  that  Frink  had  not  sold  out  the  remain- 
der of  his  term  to  the  plaintiff,  bat  had  left  the  shingle  mill 
temporarily,  and  had  formed  a  partnership  with  him,  the  defend- 
ant, in  the  business  of  manufacturing  shingles  in  the  mill  in 
question,  and  that  the  plaj^iff  entered  under  his  arrangement 
of  partnership  with  Frink,  who  was  at  the  time  absent  in  Can- 

^  ada ;  and  that  it  was  in  defending  the  possession  of  Frink  and 
himself  that  the  assault  and  battery  was  committed.  A  number 
of  witnesses  were  sworn  and  testified  in  relation  to  the  circum- 
stances of  the  affray,  and  also  touching  the  question  of  the  right 
of  possession  to,  and  as  to  which  party  was  in  the  actual  pos- 
session of,  the  shingle  mill  when  the  affray  took  place. 

After  the  testimony  was  closed  the  judge  charged  the  jury, 
amonjg  other  things,  that  in  his  opinion  it  was  unnecessary  to 
decide  which  of  the  parties  had  the  legal  right  to  the  possession 

^of  the  shingle  mill ;  that  the  defendant,  if  he  had  the  right  to 
the  possession  and  had  been  wrongfully  expelled  or  kept  from 
the  possession,  had  no  right  to  recover  such  possession  by  force ; 
that  whatever  his  legal  rights  in  the  premises  were,  he  was 
not  justified  in  taking  forcible  possession,  and  if  he  went 
there  with  that  intent,  he  was  a  wrongdoer ;  that  though  a  man 

y  may  lawfully  defend  himself  in  the  possession  of  property,  he 
may  not  lawfully  resort  to  violence  for  the  recovery  of  such  pos- 
session. The  judge  further  stated  to  the  jury,  that  whatever  the 
legal  rights  of  the  parties  were  in  respect  to  the  shingle  mill,  it 
was  probable  that  at  the  time  of  the»  affray,  each  party  supposed 
he  had  a  right  to  the  possession.     The  plaintiff  no  doubt  sup- 

\  posed  he  had  purchased  the  interest  of  Frink,  and  the  defendant 
supposed  he  had  a  right  to  enter  under  the  arrangement  for  a 
partnership.  These  were  circumstances  which  might  properly 
,be  considered  by  the  jury  in  their  deliberations.    The  counsel 

/  for  the  defendant  excepted  to  the  charge.     The  jury  found  a 

^  verdict  of  $500  for  the  plaintiff,  which  was  set  aside  and  a  new 
trial  granted  by  an  order  made  at  special  term. 
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Jhhn  H.  MariindalBy  for  the  plaintiiDf. 

H.  Humphrey)  for  the  defendant 

Bff  the  Cemrt,  Welles,  P.  J.  The  objection  to  the  evidence 
given  by  the  witness^  Shadrack  Parsons,  that  his  brother,  the  ^ 
plaintiff,  had  possession  of  the  saw  mill,  d&c.  is  without  foundation. 
It  is  not  denied  that  the  question  of  possession  was  material,  but 
the  objection  is,  that  it  was  a  mixed  one,  of  law  and  fact,  and  that 
the  witness  should  only  have  been  permitted  to  testify  as  to  the 
facts  constituting  possession.  I  think  the  objection  is  too  nice. 
The  evil  apprehended — that  of  the  witness  misjudging  the 
meaning  of  the  word  possession-rcan  always  be  guarded  against 
by  a  cross-examination.  It  is  a^^ord  in  very  common  use,  and 
its  signification  in  a  popular  sense  well  understood ;  and  although, 
under  some  circumstances,  it  may  be  difficult  to  apply  it  with 
safety  and  certainty,  in  the  great  majority  of  cases  there  is  no 
difficulty ;  and  where  there  is,  a  cross-examination  will  always 
set  the  matter  right. 

The  more  important  question  arises  upon  the  judge's  charg^. 
((It  is  supposed  he  erred  in  instructing  the  jury  that  it  was  not^ 
material  which  party  had  the  right  to  the  possession  of  the 
shingle  mill  In  this  I  do  not  perceive  any  error.  Admitting 
the  defendant  had  such  right,  it  most  clearly  would  not  justify 
him  in  committing  an  assault  and  battery  upon  the  plaintiff  for  • 
the  purpose  of  reducing  his  right  to  actual  possession.  I£  he 
had  the  possession  in  fact,  the  law  would  justify  him  in  using 
violence,  if  necessary,  in  order  to  defend  his  possession ;  and  so 
the  jury  were  instructed.  It  cannot  be  necessary  to  refer  to 
autfiorities  for  the  purpose  of  establishing  these  propositions.  Irf 

The  true  question,  under  the  circumstances,  was,  which  party 
bad  the  actual  possession  at  the  time  the  assault  was  committed. 
If  the  defendant  had,  and  the  assault  was  in  defense  of  that  pos* 
session,  he  was  justified,  unless  he  used  more  force  than  was 
necessary.  If  the  plaintiff  had  the  actual  possession,  the  de- 
fendant was  not  justified,  no  matter  how  perfect  his  right  of 
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possession.  Upon  this  question  of  actual  possession,  there  was 
evidence  given  on  both  sides,  and  it  was  a  proper  one  to  submit 
to  the  jury. 

It  is  fair  to  infer  from  the  bill  of  exceptions,  that  other  in- 
structions than  those  mentioned  were  given  by  the  judge  to  the 
jury.  It  states  that  "the  judge  among  other  things  charged 
the  jury  that,"  &c.  I  think  we  are  bound  to  assume  that  the 
question  of  actual  possession  was  properly  left  to  the  jury,  unless 
the  contrary  appears.  And  even  if  he  had  wholly  omitted  to 
say  any  thing  on  the  subject,  it  would  be  no  ground  of  objection, 
unless  the  defendant's  counsel  had  called  his  attention  to  it  and 
requested  him  to  charge  the  jury  on  the  question.  He  certunly 
stated  the  law  correctly.  He  told  them  that  a  man  might  lawfully 
defend  himself  in  the  possession  of  property.  It  was  equivalent 
to  saying  that  if  the  defendant  was  in  possession,  he  was  justi- 
fied in  the  use  of  all  necessary  force  to  proteet  his  possession. 
That  was  all  the  defendant  had  a  right  to  ask,  on  that  subject. 
If  he  wished  the  attention  of  the  jury  directed  to  any  particular 
fact,  question  or  aspect  of  the  case,  and  desired  the  advice  of 
the  judge  thereupon,  he  should  have  so  requested.  In  the  ab- 
sence of  any  such  request,  the  verdict  should  not  be  disturbed, 
unless  for  some  mistake  of  law  committed  by  the  judge,  affirma- 
tively appearing  upon  the  bill  of  exceptions.  {Dunlap  y.  Pai- 
terson,  5  Cowen,  248.  Douglass  v.  McAlister^  8  Cranch,  298. 
Smith  v.  Carringtm,  4  Id.  62.  Vasse  v.  Smith,  6  Id.  226. 
Burtch  V.  Nickersm,  17  John.  217.  Ward  v.  Lee,  18  WeruL 
41.  Gardner  v.  Picket,  19  Id.  186.  Ford  v,  Monroe,  20  Id. 
210.  Simpson  v.  Dmtming,  28  Id.  816.  Stafford  v.  Bacon,  1 
mU,  582.     Underhill  v.  Pomeroy,  2  Id.  608.) 

The  question  of  the  right  of  possession  was  litigated  upon  the 
trial,  and  evidence  given  upon  it  on  behalf  of  each  parly.  It 
was  proper,  as  affecting  the  question  of  actual  possession,  and 
perhaps  upon  the  question  of  damages  ;  at  all  events,  no  objec- 
tion was  made  to  it  by  either  party.  The  judge  submitted  the 
evidence  on  that  subject  to  the  consideration  of  the  jury.  Upon 
the  whole,  I  am  not  able  to  perceive  that  any  error  was  commit- 
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%ed  by  the  judge  at  the  trial,  and  think  the  order  granting  a 

new  trial  should  be  reversed,  and  that  the  plaintiff  should  have 

judgment  upon  the  verdict 

Ordered  accordingly, 

[Monroe  General  Team,  Seotember  6,  1858.     WeUes,  SeUbm  and  T.  R, 
•Strong,  JHstices.] 
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Where,  by  an  agreement  in  the  form  of  a  lease,  between  the  owner  of  land 
and  another,  the  former  demises  and  leases  certain  lots  or  fields  to  the 
latter  for  the  term  of  one  year,  which  the  latter  agrees  to  plant  or  sow  in 
a  specified  manner,  and  to  pay  or  delirer  to  the  lessor  a  certain  portion  of 
each  crop,  the  parties,  nntil  a  division  of  the  crops  is  made,  are  tenants  in  i 
common  thereof.  And  the  tenant  has  such  an  interest  in  grain  raised  by/ 
him,  that  it  may  be  seised  and  sold  under  a  warrant  for  the  collection  of 
a  school-tax  agaust  him. 

But  if  the  collector  sells  the  entire  crop,  and  not  simply  the  interest  of  the  j 
tenant,  the  lessor  may  sustain  an  action  to  recover  the  valne  <^  his  nn-  / 
divided  share. 

If  a  recovery  is  had,  however,  by  the  lessor,  Ibr  ihe  vahie  of  the  entire  crop, 
the  judgment  will  be  reveraed> 

Appeal  from  a  judgment  of  the  Orleans  county  court,  revers- 
ing a  judgment  of  a  justice's  court  The  action  was  for  un- 
lawfully entering  upon  a  farm  in  possession  of  the  plsdntiff,  and 
then  and  there,  without  lawful  right,  selling  and  converting  to  the 
use  of  the  defendant,  about  nine  acres  of  wheat  there  growing, 
the  property  of  the  pluntiff.  The  defendant  denied  the  alle- 
gations in  the  complaint,  and  then  justified  the  taking  as 
collector  of  a  school  district,  for  the  purpose  of  'Collecting  a  tax 
against  one  Hooker.  The  plaintiff  put  in  the  wheat  under  an 
arrangement  made  with  Hooker.  The  contract  was  in  writing, 
signed  and  sealed  by  Hooker  and  the  plaintiff,  and  it  com- 
menced thus :  "  This  lease,  made  and  executed  between,  &c.  &;a 
in  coQCHderation  of  the  rents  «nd  covenants  hereinafter  ex- 
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pressed,  the  party  of  the  first  part  has  demised  and  leased,  and 
doth  hereby  demise  and  lease,  to  the  party  of  the  second  part, 
all  that  part  of  the  stone  house  farm  hereinafter  expressed, 
with  the  privileges  and  appurtenances,  for  and  during  the  term 
of  one  year  from  the  date  hereof,  &c.  and  the  party  of  the 
second  part  covenants  that  he  will  pay  the  party  of  the  first 
fi)r  the  use  of  said  premises  the  following  services*"  It  is  then 
provided  that  Dinehart  shall  put  a  certain  lot  into  wheat,*  in  a 
good  and  workmanlike  manner,  and  harvest  the  same  and  deliver 
one  half  of  the  same  in  the  shock  to  Hooker.  2d,  He  was  to 
plant  the  orchard  lot,  and  part  of  another  lot,  to  com,  in  a  good 
and  workmanlike  manner,  and  harvest  the  same  and  deliver  one 
half  in  the  basket  to  Hooker ;  half  the  potatoes  to  be  delivered 
in  the  half  bushel;  one  half  of  the  buckwheat  raised,  to  be 
delivered  in  the  half  bushel,  and  half  the  oats  in  the  sheaf,  and 
half  the  corn  stalks  in  the  stack.  All  of  the  crops  to  be  put 
in,  in  a  good  and  workmanlike  manner,  and  to  be  harrested 
seasonably,  and  each  party  was  to  furnish  one  half  the  seed. 
Dinehart  was  to  have  free  use  of  the  east  half  of  the  bam. 
He  was  to  pay  all  road  taxes  assessed  upon  the  said  premises, 
and  to  repair  and  keep  up  the  fences  that  enclosed  the  fields 
mentioned.  And  it  was  provided  that  in  case  Dinehart  failed 
to  pay  said  rent  or  any  part  of  it,  whenf  it  became  due.  Hooker 
might  distrain  or  sue  for  the  same,  and  re-enter  the  premises, 
or  resort  to  any  other  legal  remedy ;  and  IHnehart  was  to  snr- 
Tender  up  the  premises  at  the  expiration  of  the  term.  This 
instrument  was  dated  April  1, 1851. 

The  whole  farm  consisted  of  150  acres,  and  it  was  all 
assessed  to  Hooker,  and  two  other  farms  were  also  assessed  to 
him,  and  his  tax  was  $29,90.  When  the  collector  called  ufoot 
him  for  payment,  he  turned  out  the  wheat  in  qii^stion  and 
directed  the  eollector  to  sell  it,  and  he  sold  the  wheat  and  thus 
collected  the  tax  assessed  against  Hooker.  The  justice  de- 
cided that  Hooker  and  the  plaintiff  were  not  tenants  in  common, 
and  that  the  plaintiff  was  the  sole  owner  of  the  wheat  in 
Ration  y  and  be  gvre  jttd^ent  tap  th«  plaintiff  for  its  valuer 
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£.  L.  BessaCy  for  the  plaintiff. 

Church  4"  Damsy  for  the  defendant 

By  the  Caurty  Martin,  J.  Putnam  y.  Wiscy  (1  HUly  234,) 
ifl  an  authority  in  point,  to  ehow  that  the  plaintiff  and  Hooker 
were  tenants  in  common  of  the  wheat.  This  case  cannot,  upon 
that  question,  be  distinguished,  in  principle,  from  the  case  re* 
'ferred  to,  which  oTermles  Stewart  v.  Doughty,  (9  John.  108,) 
and  Overseers  of  the  Poor  of  Port  Ann  v.  Overseers  of  the 
Poor  of  Kingshuryy  (14  John.  865,)  and  Jackson  v.  BrowneUy 
(1  Id.  267^)  so  far  as  those  cases  bear  upon  the  question- 
Justice  Gowen,  in  Putnam  v.  Wise,  was  of  the  opinion  that 
CasweU  Yi  Distriehy  (15  Wend.  379,)  overruled  Stewart  v* 
Doughty. 

When  the  contract  is  simply  for  the  cropping  or  cultiyating 
the  land  on  shares,  all  the  cases  agree  that  the  parties  become 
tenants  in  common  of  the  crop,  and  that  the  relation  of  landlord  ' 
an4  tenant  does  not  exist.  {See  8  John.  151 ;  3  Id.  221 ;  2  Id. 
421,  n.;  8  Coweny  220.)  But  when  as  in  the  present  case,  the 
form  of  the  contract  is  a  lease,  or  demise,  reserving  a  portion 
of  the  crops  as  rent,  or  with  a  covenant  to  deliver  a  certain 
share  of  the  crops  raised,  as  rent,  then  Stewart  v.  Doughty^ 
and  Overseers  of  the  Poor  of  Fort  Ann  v.  Overseers  of  the 
Poor  of  Kingshuryy  and  Jackson  v.  Brownelly  are  authorities 
in  favor  of  the  positiim  of  a  lease  between  the  parties,  and  that 
the  occupant  or  cropper  is  a  tenant,  and  that  the  title  of  the 
crops  is  in  him  solely  until  he  has  paid  to  the  lessor  his  pro* 
portion  as  rent.  And  these  are  the  positions  that  are  overruled 
in  Putnam  v.  Wise.  In  the  latter  case  it  is  laid  down  as  the 
true  test,  that  if  there  is  any  provision  in  the  contract  for 
dividing  ike  specific  products  of  the  premises,  then  the  parties 
become  tenants  in  common  of  the  crops.  If  the  occupier  or 
cultivator  is  to  pay  a  certain  quantity  of  grain  or  other  article, 
as  a  certain  number  of  bushels  of  grain,  or  tons  of  hay,  &c. 
&c.  then  he  is  a  tenant,  and  the  grain  or  hay  is  rent,  and  the 
landlord  has  no  interest  or  title  until  they  are  delivered  to  him 


588  OASES  IN  THE  SUPREME  OOtfRT* 

Dinehart  v.  Wilson. 

as  rent.  The  present  case  cannot  be  distinguished  in  principle 
from  Putnam  v.  Wise.  Here  certain  lots  or  fields  were  let  to 
Dinehart,  which  he  was  to  plant  or  sow  in  a  certain  manner, 
and  he  was  to  pay  or  deliver  to  Hooker  a  certain  portion  of 
each  crop.  Special  provisions  were  inserted  in  the  contract 
as  to  the  manner  of  culture,  d&c.  &e.  We  must  hold  in  ao* 
cordance  with  Putnam  v.  Wise,  that  Hooker  and  the  plaintiff 
were  tenants  in  common  of  the  wheat  in  question ;  and  if  bo, 
then  Hooker  bad  an  interest  in  the  wheat,  which  the  defendant, 
as  collector,  had  a  right  to  seise  and  sell.  The  defendant  sold 
the  entire  crop,  not  simply  Hooker's  interest,  and  it  is  now 
insisted  that  this  made  him  a  trespasser  ab  initio,  and  Wadddl 
T.Cook,  (2  JGBtt,  47,)  and  Walsh  v.  Adams,  (8  Demo,  125,)  are 
cited.  These  cases  are  authorities  to  show  that  the  sheriff 
makes  himself  a  trespasser  if  he  assumes  to  sell  the  entire 
property  upon  an  execution  against  one  of  the  joint  owners,  or 
one  of  the  partners  ;  and  that  the  other  joint  owner  or  partner 
may  maintain  an  action  against  him.  The  latter  case  waff 
trover,  and  it  shows  that  the  measure  of  damages  in  the  case 
of  the  two  partners,  was  the  value  of  the  plaintiff's  undivided 
share  of  the  property,  &c.  &c. 

In  the  present  case,  the  justice  held  that  the  plaintiff  and 
Hooker  were  not  tenants  in  common,  and  that  the  plaintiff  was 
the  sole  owner  of  the  wheat ;  and  he  gave  judgment  for  its 
entire  value.  In  this  he  erred,  and  his  judgment  was  therefore 
properly  reversed,  assuming  that  the  plaintiff  could  maintain 
the  action  for  his  share  of  the  wheat.  It  is  not  necessary  in 
this  view  to  give  a  construction  to  the  provision  of  the  statute 
referred  to.    (1 R.  S.  89T-8,  J  2.) 

The  judgment  of  the  county  court  should  be  affirmed. 

Judgment  affirmed. 

[Allegant  General  Term,  September  6,  1863.  Marvin,  Bcwen  and 
MuUeU,  Justices.] 
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A  creditor  who  takes  a  mortgage  of  personal  property  fW>m  his  dehtor  to  se- 
cure his  debt,  in  good  fkith,  and  without  any  notice  of  an  improper  desigp 
on  the  part  of  the  mortgagor  in  executing  the  same,  will  be  protected, 
although  the  oljject  and  design  of  the  mortgagor,  in  executing  the  same, 
was  to  delay,  hinder  or  defVaud  his  other  creditors. 

\ 

Action  to  recover  the  value  of  a  pair  of  oxen  wrongfully 
taken  by  the  defendant  One  Ira  L.  Plant  was  indebted  to  the 
plaintiff,  and  on  the  9th  December,  1850,  executed  ito  him  a 
mortgage  of  the  oxen  in  question.  The  mortgage  was  properly 
filed  December  10,  and  the  same  day,  after  the  mortgage  was 
filed,  the  defendant,  a  constable,  levied  upon  and  took  the  oxen 
by  virtue  of  an  execution  against  Plant,  and  in  favor  of  one  Hub- 
bard. The  oxen,  at  the  time  of  the  levy,  were  in  the  possession  of 
Plant.  The  judgment,  upon  which  the  execution  was  issued, 
was  rendered  on  the  first  day  of  February,  1849.  The  defend- 
ant gave  evidence  tending  to  show  that  the  design  and  intent 
of  Plant  in  executing  the  mortgage  to  the  plaintiff,  was  to  pre- 
vent the  oxen  being  taken  upon  the  execution.  The  defendant 
requested  the  judge  to  charge  the  jury  that  if  they  were  satis- 
fied that  the  motives  and  intentions  of  Plant  in  giving  the  mort- 
gage, were  to  delay,  hinder  or  defraud  creditors,  or  to  de&aud 
Hubbard  or  any  other  creditor  of  Plant,  then  their  verdict 
should  be  for  the  defendant,  although  the  plaintiff  had  no  such 
intentions.  The  judge  refused  so  to  charge,  and  the  defendant 
excepted.  The  judge  charged  the  jury  that  if  the  plaintiff  had 
no  such  intention  or  notice  of  such  design  of  Plant,  or  was  not 
chargeable  with  such  notice  or  design,  by  having  left  the  prop- 
erty in  possession  of  the  m<Mrtgagor,  the  existence  of  such  a 
design  on  the  part  of  Plant  would  not  prevent  the  plaintiff  re- 
covering. The  defendant  excepted.  The  jury  found  for  the 
plaintiff. 

E.  Cook,  for  the  plaintiff. 

A.  Savnn,  for  the  defendant. 
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Hall  V.  Arnold. 

By  the  Courty  Marvin  J.  It  is  well  settled  that  a  bona  Jide 
purchaser  for  a  valuable  consideration  is  to  be  protected,  thoogh 
the  vendor  made  the  sale  for  the  purpose  of  delaying,  hindering 
or  defrauding  his  creditors.  If  the  purchaser  had  no  knowl- 
edge or  notice  of  the  object  and  intention  of  his  vendor  to  de- 
fraud, he  cannot  be  affected  by  such  intention.  So  if  one  pur- 
chase in  good  faith,  without  notice,  from  a  fraudulent  vendorj  he 
acquires  a  good  title  as  against  the  creditors  of  the  original 
vendor.  The  remarks  of  Chancellor  Kent  in  HUdreth  v.  SandSf 
(2  John.  Ch.  42,)  to  the  effect  that  a  deed,  fraudulent  on  the 
part  of  the  grantor,  might  be  avoided  though  the  grantee  was  a 
bona  fide  purchaser  and  ignorant  of  the  fraud,  was  not  sus- 
tained in  the  same  case  in  the  court  of  errors,  (14  John.  498.) 

When  the  possession  does  not  accompany  the  sale,  assign- 
ment or  mortgage  of  the  goods,  the  person  claiming  under  such 
sale  or  assignment  must  make  it  appear  that  the  sale  or  assign- 
ment was  made  in  good  faith,  and  without  any  intent  to  defraud 
the  creditors  of  the  vendor,  or  subsequent  purchasers.  (2  jR.  S. 
136,  h  5.)  It  is  the  purchaser,  assignee  oj  mortgagee,  that  is 
to  make  it  appear  that  the  sale  was  made  in  good  faith.  In  the 
present  case  the  mortgagee  was  not  called  upon  by  the  defend- 
ant to  account  for  the  property  being  left  in  die  possession  of 
the  mortgagor,  but  the  defendant  puts  the  whole  case  upon  the 
proposition  that  if  the  mortgagor  designed  to  delay,  hinder  or 
defraud  his  other  creditors,  then  the  mortgagee,  who  was  also  a 
creditor,  could  not  hold  the  property.  He  does  not  even  ask 
that  the  jury  should  pass  upon  the  question  whether  the  oxen 
were  not  left  with  the  debtor  upon  some  secret  trust  for  the  ben- 
efit of  the  debtor,  Aa  &<s.  but  he  narrows  the  question  to  the 
one  stated,  vis.  the  design  of  the  debtor.  A  debtor  in  fSftiling 
circumstances  has  the  right  to  prefer  one  creditor  to  another ; 
and  if  he  takes  his  property  and  pays  one  <^  his  creditors  wi& 
it,  designing  at  the  time,  and  knowing  that  the  effect  of  flitich 
payment  to  the  particular  creditor  will  be  to  prevent  some  other 
creditor  or  creditors  from  taking  his  property  upon  their  execu- 
tions, this  will  not  affect  the  title  of  the  creditor  to  wham  he 
has  delivered  the  property. 
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Indeed  the  only  question  presented  in  this  case  is  whether  a 
bona  fide  vendee  or  mortgagee  is  to  be  protected,  when  the  yen- 
dor  or  mortgagor  designed  and  intended  by  the  mortgage  to 
prevent  some  other  <»editor  from  taking  the  property.  And  this 
proposition  has  been  too  often  decided  to  be  called  in  question. 

A  new  trial  should  be  denied,  with  costs. 

[Alleqant  General  TebH|  September  6, 1863.  Marvin,  Batoen  and  MtU- 
leUy  Jmtices.} 


Handly  vs.  Henry  Greene  and  Horatio  Greene. 

Whore  a  person  indebted  to  a  judgment  debtor  pays  the  amouat  of  his  debt 
to  a  sheriff  holding  an  execution  against  the  judgment  debtor,  and  takes 
the  sheriff's  receipt^  as  authorized  by  section  298  o'f  the  code,  in  order  to 
entitle  himself  to  have  such  payment  allowed  to  him  in  an  action  brought 
against  him  to  recover  the  amount  of  his  indebtedness,  he  must  prove  the 
judgment  upon  which  the  payment  was  made,  by  the  production  of  the 
record  thereof,  or  of  a  certified  copy  of  such  record.  Shanklanb,  J.  dfa- 
sented. 

It  is  not  sufficient  to  produce  a  certified  copy  of  the  transcript  of  a  justice's 
Judgment,  filed  in  the  clerk's  office  of  a  different  county  from  that  in  which 
the  Judgment  was  docketed. 

THrs  action  was  brought  to  recover  the  amonnt  due  on  a 
promissory  note  given  by  the  defendants  to  the  plaintiff.  It 
was  insisted  that  the  defendant  Henry  Greene,  on  the  24th  day 
of  March,  1852,  paid*  the  amount  dne  on  said  note  to  the  sheriff 
of  Ulster  comity,  on  an  execution  in  his  hands  for  collection, 
issued  on  a  judgment  in  fiivor  of  one  Yandenburgh  against 
James  Handly,  jun.  and  others,  under  $  293  of  the  code. 

E^  Moore^  fer  the  plaintiff. 

^   ^.  ^oftiimy  for  the  defendants. 
VdL.  XV.  76 


\t£~m 
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Crippen,  p.  J.  Section  293  of  the  code  provides,  that  after 
the  iBsning  of  an  execution  against  property,  any  person  indebted 
to  the  judgment  debtor  may  pay  to  the  sheriff  the  amount  of  hia 
debt,  and  the  sheriff's  receipt  shall  be  a  sufficient  discharge  for 
the  amount  paid.  The  defendants,  in  order  to  establish  their 
defense,  introduced  in  evidence  a  certified  copy  of  the  transcrip* 
of  a  judgment  in  favor  of  Yandenburgh  against  Handly,  filed  in 
the  clerk's  office  of  Ulster  county.  It  appeared  thereby  that 
the  judgment  was  docketed  in  Delaware  county,  and  that  a  trans* 
cript  thereof  was  filed  in  Ulster  county  on  the  8d  day  of  Sept. 
1851.  The  plaintiff  insisted  that  the  defendants  were  bound  to 
prove  the  judgment,  by  the  production  of  the  record 'thereofi  or 
by  a  certified  copy  of  such  record ;  that  the  transcript  filed  in 
the  clerk's  office  of  Ulster  county  did  not  furnish  legal  evideoce 
of  the  existence  of  said  judgment.  The  court  overruled  the  ob- 
jection, and  allowed  the  evidence. 

It  was  incumbent  upon  the  defendants  to  establish  by  legal 
evidence  that  the  plaintiff  was  the  judgment  debtor  of  Yanden* 
burgh,  and  that  the  money  had  been  paid  to  the  sheriff  on  the 
execution  issued  upon  said  judgment.  The  execution  which  was 
produced  upon  the  trial  did  not  establish  the  existence  of  the 
judgment;  neither  did  the  transcript,  nor  the  certified  copy 
thereof  filed  in  the  clerk's  office  of  Ulster  county.  Higher  and 
better  evidence  of  the  judgment  was  to  be  found  in  the  record 
thereof  on  file  in  the  clerk's  office  of  Delaware  county.  The 
copy  of  the  docket,  or  the  transcript  of  the  judgment,  except  in 
some  special  cases  provided  for  by  statute,  are  not  legal  evidence 
to  prove  the  judgment.  In  Baker  v.  Kingslafidj  (10  Paige^ 
866,)  the  chancellor  lays  down  the  rule  that  a  copy  of  the  doek^ 
never  was  legal  evidence  to  prove  the  existence  of  a  judgment, 
except  in  some  special  cases  provided  for  by  statute.  The 
record,  or  a  sworn  or  exemplified  copy  thereof,  must  be  prodneed 
for  that  purpose. 

Again ;  ^n  Lansing'  v.  Russell,  (3  Barb,  Ck.  Rep.  825^)  it  is 
decided  that  the  certificate  of  the  clerk,  of  the  existence  of  a 
judgment,  is  no  evidence  of  it.  Apart  from  any  statatory  pio- 
visions  the  proper  way  of  proving  the  existence  of  a  ja^gmeat 
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Is  by  the  production  of  the  record  itself,  or  by  exemplification  or 
a  sworn  copy.  It  is  a  familiar  rule  of  law,  that  the  best  and 
highest  evidence  in  the  power  of  the  party  must  be  produced. 
With  this  well  settled  rule  of  the  law  of  evidence  before  us,  con- 
ceding that  the  defendants  were  bound  to  establish  the  existence 
of  the  judgment  on  which  the  execution  was  issued,  it  follows  as 
a  plain  result  that  the  defendants  failed  in  proving  their  defense. 
It  will  be  observed  that  the  code  authorizes  the  payment  to 
be  made  to  the  sheriff  by  any  person  indebted  to  the  judgment 
debtor.  If  such  payment  is  made,  the  party  making  it  takes 
upon  himself  the  responsibility  and  burthen  of  proving  that  the 
person  to  whom  he  was  indebted  was  a  judgment  debtor.  It  is 
this  fact  which  authorizes  the  payment  to  be  made  to  the  sheriff; 
it  is  indeed  the  main  and  important  fact  to  be  established  in 
order  to  authorize  such  payment  to  be  made  to  the  sheriff.  We 
see  no  good  reason  for  relaxing  the  rules  of  evidence  in  favor  of 
the  party  volunteering  to  pay  up  the  debts  of  another.  When 
the  defendants  paid  the  money  to  the  sheriff  on  the  execution  in 
his  hands  agidnst  Handly,  they  did  so  at  their  peril,  and  when 
prosecuted  by  him  to  recover  the  debt  they  were  bound  to  estab- 
lish  the  judgment  against  him,  in  order  to  show  him  a  judgment 
debtor.  This  could  only  be  done  by  the  production  of  the  best 
and  highest  evidence  of  such  judgment.  After  making  legal 
proof  of  the  judgment  by  the  production  of  the  record  itself,  or 
by  a  duly  authenticated  copy  thereof,  it  was  still  necessary  for 
the  defendants  to  prove  the  issuing  of  an  execution  upon  such 
judgment,  with  the  receipt  of  the  sheriff  of  the  payment  of  the 
money  to  him  by  the  defendants*  We  are  of  opinion  that  the 
defendants  failed  in  making  out  a  legal  defense*  The  court 
properly  admitted  the  transcript  in  evidence.  This  was  proper 
and  necessjEury  proof,  in  order  to  show  that  the  judgment  was 
docketed  in  Ulster  county  :  otherwise  no  authority  for  issuing 
the  execution  to  the  sheriff  of  that  county  would  have  appeared 
in  the  case.  Yet  for  the  lack  of  legal  proof  of  the  judgment, 
the  judgment  of  the  justice's  court  was  rendered  for  the  plaintiff. 
This  judgment  was  right,  and  should  not  have  been  reversed  by 
the  county  court- 
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The  judgment  of  the  cotinty  court  miut  be  reiwrsed,  and  that 
of  the  jastice's  eourt  affirmed,  with  eosts. 

.   Grav,  J.  cpncurred. 

Sbankland,  J.  dissented. 

[ToHPKiNB  QsNEEAL  Tbrm,  Sept  13, 1868.    CHfpeft,  SkamUtrnd  and  Oraf» 

Justices.] 
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Hhe  144th  section  of  title  4,  chapter  2  of  part  8d  of  the  fevlsed  statute!, 
requiring  executions  issued  by  justioes  of  the  peace  to  be  made  retntnaUe 
in  ninety  days  when  the  judgment  exceeds  $26,  aad  in  all  other  cases  in 
thirty  days,  is  repealed  by  (  468  of  the  code.  Executions  issued  by  Jna^ 
tices  of  the  peace,  as  well  as  those  issued  by  courts  of  record,  are  now  re* 
quired  to  be  made  returnable  In  sixty  days. 

Bectien  146  of  the  same  titie  of  the  revised  statutes,  {tfoviding  thai  exeeur^ 
tions  issued  by  justices  of  the  peace  may  be  renewed  fbr  Bisety  days,  <m 
judgments  for  more  than  $26,  and  for  thirty  da^  in  all  other  cases,  and  n^ 
loi^eTf  is  not  repealed  by  the  code,  but  is  still  in  fhll  force,  governing  exe* 
cutions  issued  under  the  code. 

And  if  }^  constable  sells  property  upon  a  renewed  execution  Issued  by  a  jus- 
ttoe,  ftnr  leas  than  826,  after  more  than  thirty  days  ftotn  the  time  of  Its  re- 
newal have  elapsed,  the  execution  will  affiird  no  protaction  to  the  oAceri 
or  to  the  plaintiff  who  directs  the  sale  to  be  made. 

This)  action  was  commeneed  in  a  justioe^B  court,  to  reoover 
the  value  of  a  cow  which  had  been  taken  and  sold  by  direetiofL 
of  the  defendant,  on  an  execution  in  his  favor,  issued  by  a  jus* 
tice  of  the  peace,  against  the  plaintiff.  Judgment  was  rendered 
in  favor  of  the  defendant,  in  the  justice's  court,  which  was  re- 
versed by  the  county  court.  The  defendant  appealed  to  ttis 
court. 

De  Witt  C  Bates,  for  the  appellant 

/  E.  Dewey,  for  the  respondent 
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By  the  Caurtf  Crippen,  P.  J.  The  defendant  attempted  to 
justify  the  taking  of  the  cow  in  question,  under  an  execution  in 
his  fayor  against  the  plaintiff,  issued  on  a  justice's  judgment 
for  fifteen  dollars  damages  and  costs.  The  execution  bore  date 
the  Ist  day  of  March,  1852,  and  was  levied  upon  the  cow  on 
that  day.  Nothing  further  was  done  under  it,  until  the  80th 
day  of  April,  1852,  on  which  day  the  justice  renewed  the  same, 
at  the  request  of  the  defendant.  On  the  12th  day  of  June 
thereafter,  the  constable  sold  the  cow,  by  the  direction  of  the 
defendant,  who  bid  her  off  on  said  sale.  The  execution  was 
regular  on  its  face  ;  it  conformed  to  the  12th  rule  of  §  64  of  the 
code,  which  enacts  that  an  '^execution  may  be  issued  on  a  judg^ 
ment  heretofore  or  hereafter  rendered  in  a  justice's  court,  at 
any  time  within  five  years  after  the  rendition  thereof,  and  shall 
be  returnable  sixty  days  from  the  date  of  the  same."  By  §  144 
of  title  4,  chapter  2  of  part  3  of  the  revised  statutes,  every  ex- 
tscution  issued  by  a  justice  was  required  to  be  dated  on  the  day 
when  it  actually  issued,  and  to  be  made  returnable  in  ninety 
days  from  its  date,  in  cases  where  the  judgment,  exclusive  of 
i^sts,  exceeded  twenty-five  dollars,  and  in  all  other  cases,  in 
thirty  days  from  the  date  thereof.  We  have  no  doubt  that  the 
foregoing  section  of  the  revised  statutes  is  repealed  by  }  468  of 
the  code ;  its  provisions  are  clearly  inconsistent  with  the  12th 
rule  of  the  above  section  of  the  code.  Executions  issued  by 
justices  of  the  peace  as  well  as  by  courts  of  reeord  are  now 
required  to  be  made  returnable  in  sixty  days.  The  next  pro^ 
vision  we  meet  with  in  the  revised  statutes,  bearing  upon  this 
t»8e,  is  contfuned  in  {  145  of  title  4  of  chapter  2,  aboye  cited 
That  section  enacts  that  if  any  execution  be  not  satisfied,  it  may 
from  time  to  time  be  renewed  by  the  justice  issuing  the  same, 
by  ail  indorsement  thereon  to  that  effect,  signed  by  him  and 
.dated  when  the  same  shall  be  made.  Every  such  indorsement 
shall  be  deemed  to  renew  the  execution  in  full  force  in  all  re^ 
spects  lor  mnety  days,  if  it  is  issued  on  a  judgment  of  more 
than  twenty-five  dollars,  exclusive  of  costs ;  and  for  thirty  days 
in  all  other  i^ases^  mtul  fto  hnger.    The  question  now  arises 
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whether  §  145  of  title  4,  aboye  quoted,  is  inconsistent  with  anjr 
of  the  proTiaions  of  the  code. 

We  have  been  unable  to  find  any  express  provision  of  Ae 
code  repealing  this  section  of  the  revised  statutes.  Unless  it 
is  inconsistent  with  some  provision  of  the  code,  it  remains  in 
force,  and  must  be  applied  to  the  renewal  of  executions  issued 
under  the  provision  j  of  the  code.  No  provision  is  made  for  the 
renewal  of  executions,  by  the  code  ;  and  unless  the  law  as  we 
find  it  in  the  revised  statutes  is  still  in  force,  it  follows  that  no 
renewal  in  any  case  can  be  made,  of  an  execution  issued  by  a 
justice  of  the  peace.  In  that  event  the  execution,  under  which 
the  defendant  attempted  to  justify,  was  clearly  no  protection  to 
him  after  the  expiration  of  sixty  days  from  its  date ;  it  atripti 
him  of  every  color  of  right  to  meddle  in  any  way  with  Ae 
plaintiff's  cow  after  the  expiration  of  that  period. 

We  have  no  doubt,  from  a  careful  examination  of  the  provifh 
ions  of  the  code,  that  §  145  of  title  4  of  chapter  2  of  part  3  of 
the  revised  statutes  must  be  regarded  as  unrepealed  and  as  still 
in  full  force,  governing  executions  issued  under  the  code.  The 
language  of  that  section  is  clear  and  explicit,  that  by  a  renews! 
of  an  execution  on  a  judgment  where  the  damages  are  less  than 
twenty-five  dollars,  such  execution  shall  be  in  full  force  for  thirty 
days  from  the  date  of  s\ich  renewal,  and  no  longer.  The  legis- 
lature very  clearly  enact  a  negative  prohibition,  excluding  en- 
tirely the  possibility  of  such  execution  remaining  in  force 
beyond  the  period  fixed  by  that  section.  It  is  a  familiar  prin^ 
ciple  that  justices  of  the  peace  are  only  invested  with  limited 
powers ;  their  jutisdtction  is  created  and  limited  by  statute ; 
no  authority  is  conferred  or  possessed  by  them  except  that 
which  the  statute  confers ;  they  take  nothing  by  implication,  but 
must  show  their  power  expressly  grven,  in  every  case;  they 
have  no  authority  to  issue  or  to  renew  an  execution,  except  rach 
as  is  conferred  by  the  legislature.  If  the  execution  under 
which  the  defendant  sought  to  justify  the  taking  and  sale  of  the 
plaintiff's  cow  was  in  life  only  for  thirty  days  from  the  80th  of 
April,  on  which  day  the  renewal  bears  date,  it  foNows  that  the 
authority  of  the  constable  to  meddle  with  the  property  \ 
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ated  on  the  first  day  of  June,  twelve  days  prior  to  the  Bale  of 
the  cow.  It  is  provided  by  §  162  of  title  4,  above  «cited,  that  a 
constable  shall  not  levy  upon  or  sell  any  property  upon  any 
execution,  after  the  time  limited  therein  for  its  return,  unless 
such  execution  has  been  renewed.  Nor  shall  any  constable  do 
any  act  under  a  renewed  execution  after  the  expiration  of  the 
time  for  which  the  same  may  have  been  renewed.  It  is  mani- 
fest that  the  execution  was  no  protection  to  the  officer  or  to  the 
defendant  who  directed  the  sale  of  the  plaintiff's  cow ;  it  was  no 
better  than  blank  paper.  The  plaintiff  therefore  was  entitled  to 
recover  the  value  of  the  cow. 

Other  questions  were  raised  upon  the  argument  of  the  case, 
upon  which  no  opinion  is  expressed. 

The  judgment  of  the  county  court  is  affirmed,  with  costs. 

{Tompkins  General  Term,  Beptemher  13, 1868.     Crippen,  SkavMand  atid 
Graiff  Justices.] 


The  People,  ex  rel.  Peter  Lorillard,  vs.  The  Supervisors 
OP  THE  County  op  Westchester. 

Thje  People,  ex  rel.  John  David  Wolfe,  vs.  The  same  Pe- 

PENDANTS. 

In  an  aliemative  mandamns  the  relator  must  set  forth  the  facts  upon  which 
he  relies  for  the  relief  songht ;  so  that  the  foots  alleged  may  be  admitted  or 
traversed,  and  that  the  demandant  may  at  any  time  after  a  return  and  before 
a  peremptory  mandamns  is  awarded,  object  a  want  of  sufficient  title  in  the 
relator  to  the  relief  songht,  or  show  any  other  defect  hi  substance. 

A  general  assertioa  that  ii^iistice  has  been  done  to  the  relators,  hi  assesshig 
their  property ;  or  that  that  they  have  been  uqjnstly  assessed,  and  that  the 
defendants— the  board  of  supervisors — have  reftised  to  correct  the  errose- 
OBS  assessments,  is  not  sufficient  to  entitle  the  relators  to  any  relief. 

They  should  go  beyond  that,  and  state  the  particulars,  in  order  that  it  may 
be  seen,  from  them,  that  the  charge  was  weU  founded,  and  that  the  defend- 
ant may  be  able  specifically  to  answer  the  complaint. 

WHti  of  mandamus  cannot  be  supported  by  the  papers  on^hlch  they  were 
gxmtBd. 
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Asstosors  hftye  the  power  to  correct  an  assessment  (except  to  increase  an  esti- 
mate of  property  after  the  roll  has  been  deposited  with  one  of  their  nnmber 
for  inspection,)  at  any  time  before  their  roU  is  delivered  to  the  snpervisor. 

An  afiSdavit  presented  to  assessorSi  for  the  purpose  of  procarin§f  a  redaction 
of  an  assessment,  can  only  be  sworn  to  before  the  assessors,  or  one  of  them. 
A  justice  of  the  peace  has  no  authority  to  administer  an  oath,  in  such  a  case. 

The  applicant  for  a  reduction  of  the  assessed  yaluation  of  his  personal  estate 
must  make  affidavit  that  the  vsJne  of  the  personal  estate  owned  by  him, 
after  deducting  his  just  debts,  Ac,  does  not  exceed  a  certain  specified  sum. 
The  statute  does  not  sanction  a  statement  upon  hdief. 

An  affidavit  presented  by  a  trustee  for  the  purpose  of  procuring  a  reduction  of 
the  assessment  upon  property  held  by  him  in  trust,  which  merely  states  the 
value  of  each  of  the  estates  specified  in  the  schedule  annexed  to  such  affi- 
davit, and  alleges  that  the  statements  are  just  and  true  according  to  tho 
best  of  the  deponent's  knowledge  and  belief,  is  defective. 

Such  affidavit  should  specify  the  value  of  the  property  possessed  by  the  appli- 
cant, or  under  his  control  by  virtue  of  the  trust,  after  deducting  the  just 
debts  due  fh)m  him  and  the  stock  held  by  him  in  incorporated  companies 
liable  to  taxation  in  that  capacity. 

When  assessors  have  deposited  a  copy  of  the  assessment  roll  with  one  of  their 
number,  and  given  public  notice  that  they  have  done  so,  and  that  they  will 
meet  at  a  specified  time  and  place  to  review  their  assessments,  and  a  per- 
son complaining  of  the  assessment  In  respect  to  his  property,  fails  to  produce 
at  that  time,  his  affidavit  or  other  proof,  showing  that  his  property  has  been 
over  estimated,  but  subsequently,  and  befbre  the  assessors  hare  delivered 
the  assessment  roll  to  the  supervisor,  such  person  produces  to  the  assessors 
affidavits  which  are  not  hi  conformity  with  the  statute,  it  is  not  compulsory 
upon  the  assessors  to  reduce  the  assessment. 

They  have  at  least  a  discretion  on  the  subject ;  and  with  the  exercise  and  re- 
snlt  o$  that  discretion,  the  supreme  court  wiU  not  interfere. 

The  supreme  court  Is  not  obliged  to  issue  the  writ  of  mandamus  in  all  cases 
^hen  it  has  the  requisite  power ;  but  may  exercise  a  discretioii  as  well  in 
refhsing  as  in  granting  it. 

Alter  an  assessment  roll  has  been  delivered  to  the  board  of  supervisors,  at 
their  annual  meeting,  and  been  finally  acted  upon  by  fhem,  and  a  warrant 
has  been  issued  to  the  collector  of  the  town,  with  a  copy  of  the  assessment 
roll  annexed,  conmianding  him  to  collect  the  taxes  ap^rtiolied  aocording 
to  such  roll,  the  roll  has  passed  from  the  jurisdiction  of  the  supervisois,  and 
they  have  not  the  power  to  correct  it. 

A  mandamus  wiQ  not  be  granted  where  it  would  be  unavailable,  fh>m  a  want 
of  power  in  the  defendants  to  perform  the  duty  required. 

These  causes  came  before  the  court  on  demurrer  to  the  re- 
turns made  by  the  defendants  to  the  writs  of  altematire  man* 
damns,  issued  against  them,  upon  the  application  of  the  relators, 


-WESTCHESTER— SEPTEMBER,  1S58.  ^0 


The  People  v.  The  BuperrisorB  of  Westchester. 


respectively.  The  mandamiis  issued  in  the  case  of  Peter  Loril- 
lard  alleged  that  the  relator  had  been  unjustly  assessed  the  sum 
of  $769,41  foi  his  personal  property,  and  the  sum  of  $1020,80  for 
{nroperty  held  by  him  as  trustee  or  executor,  amounting  in  the 
aggregate  to  $1790,21.  And  the  writ  eommanded  the  defendants 
to  cause  the  assessment  against  the  relator  to*  be  corrected ;  and 
if  the  same  should  not  be  corrected,  that  the  amount  thus  erro- 
neously assessed  against  him,  with  the  interest  thereon,  be 
levied  and  collected  from  the  town  and  county  of  Westchester ; 
or  in  default  thereof,  that  the  defendants  should  show  cause  why 
they  could  not  or  would  not  do  the  same.  The  writ,  in  the  case 
of  Wolfe,  alleged  that  the  relator  had  been  unjustly  assessed  the 
sum  of  $1318,93,  for  his  personal  property,  and  $1758,60  for 
property  held  by  him  as  executor  or  trustee,  making  in  the  ag- 
gregate of  unjust  taxation  against  him  the  sum  of  $3077,53. 
The  command  of  the  writ  was  in  the  same  form  as  in  the  other 
case.  To  tiie  writ  issued  on  the  application  of  Lorillard  the  de- 
fendants returned  as  follows : 

That  at  the  session  of  the  board  of  supervisors  of  the  county 
of  Westchester,  in  November  1849,  the  said  Peter  Lorillard  did 
apply  to  the  board  of  supervisors  to  reduce  the  assessment  of 
his  personal  property  and  of  the  personal  property  of  him  as 
executor  or  trustee,  made  by  the  assessors  of  the  town  of  West- 
chester, in  said  county,  &om  the  sum  of  sixteen  hundred 
thousand  dollars  to  the  sum  of  seven  hundred  and  eighty-five 
thousand  six  hundred  and  thirty-six  dollars;  and  thereupon 
Bobert  B.  Morris,  Esquire,  the  supervisor  of  the  said  town  of 
Westchester,  presented  a  written  statement  in  regard  to  such 
assessment,  signed  by  the  assessors  of  the  town  of  Westehester, 
in  the  words  and  figures  following,  to  wit:  ''To  BobeAt 
B.  Morris,  Esquire,  supervisor  of  the  town  of  Westchester. 
Sir  :  The  assessors  of  this  town  desire  to  submit  to  you,  and 
also  to  the  board  of  supervisors  of  the  county  of  Westchester, 
the  foUowmg  statement  in  justification  of  their  refusal  to  lower 
the  assessment  of  Peter  Lorillard  and  John  D.  Wolfe,  in  ac- 
cordance with  the  annexed  affidavits  prepared  and  submitted  to 
us  by  them.    The  assessors  met  together  and  transacted  their 
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business,  parsaant  to  the  statute  in  such  case  made  and  pro- 
vided ;  and  on  the  day  appointed  to  hear  the  objections  of  '  all 
porsons  feeling  themselyes  aggrieved,'  the  said  Peter  Lorillard 
and  John  D.  Wolfe  appeared  before  us  and  examined  the 
assessment  roll,  and  made  no  legal  objections  to  the  amounts 
assessed  against  them  individually  and  as  trustee,  &c.  but  pre- 
sented to  the  board  of  assessors  a  certificate  purporting  to  )»e 
from  one  of  the  assessors  of  the  fifteenth  ward  in  the  city  of 
New- York,  certifying  that  they  were  assessed  on  the  books  of 
the  assessors  of  said  ward  for  personal  property ;  at  the  same 
time  requesting  us  to  erase  their  names  from  the  assessment 
roll  of  our  town,  which  we  unanimously  refused  to  do,  on  the 
ground  that  said  Lorillard  and  Wolfe  were  legal  residents  of 
this  town,  having  voted  therein  at  the  last  November  election, 
and  were  liable  to  be  assessed  here,  and  not  liable  in  the  city 
of  New- York.  After  having  corrected  our  assessment  roll,  in 
accordance  with  the  statute,  at  the  time  appointed  in  the 
notice,  and  after  the  lapse  of  several  days,  viz,  on  the  31st 
day  of  August,  about  7  o'clock  in  the  evening,  they,  the  ^d 
Lorillard  and  Wolfe,  tendered  for  acceptance  to  the  assessors 
four  affidavits  sworn  to  before  Thomas  Bolton,  Esq.,  justice  of 
the  peace,  copies  of  which  said  affidavits  are  hereto  annexed, 
the  original  being  in  the  hands  of  the  assessors,  with  one 
exception,  which  was  the  affidavit  of  Peter  Lorillard,  &c.  And 
we  further  represent  to  you  and  to  the  honorable  board  of  su- 
pervisors of  the  county,  that  we  refused  to  reduce  the  assess- 
ment as  ori^ally  placed  on  the  assessment  roll  against  the 
said  Peter  Lorillard  and  John  D.  Wolfe :  1st.  Because  the 
affidavits  were  not  made  in  due  legal  form,  or  in  accordance 
with  the  strict  requirements  of  the  law.  2d.  Because  they 
were  not  presented  to  the  undersigned  at  the  proper  time  pre- 
scribed by  the  statute.  8d.  That  said  affidavits  were  inoom- 
plete^  vague,  and  contradictory,  as  by  reference  to  the  said 
affidavits  wiU  more  fully  and  at  large  appear.  The  undersigned 
also  further  believe  that  they  had  no  legal  right,  under  the 
statute,  to  alter,  correct  or  reduce  the  personal  assessment  of 
the  said. John  D.  Wolfe  and  Peter  Lorillard,  byaffidafit^or 
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etherise,  after  the  expiration  of  the  time  pursnant  to  the 
notice  given,  according  to  the  statute  in  such  case  made  and 
provided.  All  of  which  is  respectfully  submitted.  Dated 
Westchester,  September  1st,  1849."  The  return  alleged  that 
to  this  statement  were  annexed  copies  of  the  affidavits  re- 
ferred to  therein  as  being  annexed  thereto,  arid  of  which 
true*  copies  were  given  in  the  affidavits  annexed  to  the  re^ 
turn.  And  that  after  hearing  counsel  on  behalf  of  the  appli- 
cants, and  also  on  behalf  of  the  said  assessors,  a  resolution  was 
passed  by  the  said  board  of  supervisors  in  relation  thereto,  in 
the  words  following,  to  wit :  "  Resolved,  that  in  relation  to  the 
personal  assessment  of  Messrs.  Lorillard  and  Wolfe,  in  the 
town  of  Westchester,  this  board  is  not  legally  invested  with 
any  power  to  act  in  the  premises  and  therefore  dismiss  the 
subject."  And  the  supervisors  alleged  that  they  could  not 
reduce  the  assessment  of  the  personal  property  of  the  said 
Peter  Lorillard,  and  of  the  personal  property  of  him,  as  ex- 
ecutor or  trustee,  made  by  the  assessors,  from  the  sum  of 
$1,600,000,  to  the  sum  of  $785,636,  because  they  had  no  power 
or  authority  by  law  to  do  so.  And  that,  /or  the  same  reasoitj 
they  could  not  cause  the  said  assessment  against  the  said  Peter 
Lorillard  to  be  corrected ;  nor  could  they  legally  cause  the  sum 
of  $769,41,  alleged  to  be  erroneously  assessed  against  said 
Lorillard  for  his  own  personal  property,  and  the  sum  of  $1020,80 
alleged  to  be  erroneously  assessed  against  him,  as  executor  and 
trustee,  with  the  interest  thereon,  to  be  levied  and  collected  from 
th^  town  and  county  of  Westchester.  And  the  supervisors 
further  alleged  that  it  would  appear,  by,  reference  to  the  affidavit 
of  Peter  Lorillard,  annexed  to  the  petition  upon  which  the  writ 
of  mandamus  against  them  was  ordered,  and  upon  reference  to 
the  affidavit  of  Harvey  Eidd,  Claiborne  Ferris,  and  Frederick 
Ryer,  the  said  assessors,  which  last  mentioned  affidavit  was  an*- 
nexed  to  the  return,  that  the  said  Peter  Lorillard  and  the  said 
assessors  were  at  issue  upon  certain  facts,  important  to  the  due 
consideration  of  the  legality  of  the  assessments  made  by  the  said 
assessors  of  the  personal  property  of  the  said  Peter  Loril- 
Iftrd,  and  t>f  the  personal  property  of  him  as  executor  or  trustee. 
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And  the  supervisors  insisted  that  the;  had  no  power  legmlty 
and  properly  to  investigate  the  truth  of  the  said  issue.  But  they^ 
upon  information  from  the  said  assessors,  denied  that  the  asid 
assessments  were  erroneously  made. 

A  similar  return  was  made  to  the  writ  issued  on  the  relation 
of  Wolfe.  The  people  demurred  to  these  returns  respectively, 
l&ecause  it  appeared  from  the  said  returns,  that  the  supervisors 
did  refuse  to  correct  the  assessment  mentioned  in  the  said  writSi 
and  by  their  written  decision  set  forth  in  the  said  returns  made 
such  decisions  on  the  ground  that  they  were  not  le^lly  invested 
with  any  power  to  act  in  the  premises,  and  therefore  dismbsed 
the  subject ;  and  that  the  said  writs  were  not  obtained  or  ap- 
plied for  on  the  ground  that  the  said  supervisors  had  decided 
erroneously  on  the  merits  of  the  application,  but  that  they 
refused  to  hear  the  application  altogether.  And  the  people 
further  set  forth,  as  cause  of  demurrer,  that  the  supervisors  wt 
their  returns  not  only  admitted  the  material  allegations  con- 
tained in  the  said  writs,  viz.  that  they  refused  to  correct  die 
assessments,  but  instead  of  denying  the  said  allegations  or  seti^g 
ting  forth  any  facts  by  way  of  answer  to  the  said  writs,  they  gave 
the  affidavits  of  the  assessors  of  the  said  town  of  Westchestery- 
being  the  evidence  of  supposed  facts,  but  not  the  facts  them^ 
selves,  as  they  should  have  done,  wherefore  the  people,  by  iheir 
relator,  claimed  that  a  peremptory  writ  might  issue  and  that 
the  relator  might  have  the  relief  set  forth  in  his  petition. 

C.  W.  £rcpf((^or<{,  for  the  relators. 

Wm,  W.  Scrugkmnf  for  the  respondents^ 

S.  B.  Strono,  J.  The  relatars  set  forth  in  their  respectiyer 
writs  of  alternative  mandamus  that  they  have  severally  beeo 
unjustly  assessed  in  specified  amounts^  both  individually  and  «9 
trustees  (u*  executors,  and  that  the  defendants  have  rrfuscd  k^ 
correct  the  assessments ;  and  tilie  writs  require  t&e  defendante 
to  correct  the  assessments,  or,  if  the  same  shall  not  be  oorreeted^ 
to  eaose  the  amomte  erroaeouely  weesied  1ii»  be  levied  tad  coU 
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lected  from  the  town  and  county  of  Westchester ;  or  to  show 
cause  why  thejr  cannoili  or  will  not  "  do  the  same.'^  The  defend' 
ants  have  in  theit  snswws  stated  why  they  could  not  or  would 
not  eoarreet  the  aAsessmepts,  or  cause  the  amounts  for  which  the 
defendants  were  as  they  alleged  erroneously  assessed  (taxed)  to 
be  levied  ufKm  or  collected  from,  the  town  asnd  county.  The 
yelators,  deeming  the  reascms  assigned  by  the  defendants  to  be 
insufficient,  have  eaeb  interposed  a  demurrer^ 

It  was  decided  by  tlie  late  court  for.  the  correction  of  errors 
that  the  relator  must  set  forth  in  the  alternative  mandamus  the 
facts  upon  which  he  relies  for  the  relief  sought;  so  that  the 
fcets  alleged  may  be  admitted  or  traversed,  and  that  the  defend- 
ant ttay,  at  any  time-  affcer  a  return  and  before  a  peremptory 
mandamus  ia  awarded^  object  a  want  of  sufficient  title  in  the 
relator  to  the  relief  sought,  er  show  any  other  defect  in  sub-^ 
stance.  {The  Commerdai  Bank  of  AlbaTtjf  v.  The  Canat 
Commissioners,  10  Wend.  25.)  The  same  rulfe  was  laid  down 
and  formed  the  basia  of  tbs  decision  in  a  late  case  in  the  oourt 
of  appeals/  {The  People  y.  Ransomy  2  Comst.  490.)  The 
code  has  no  reference  to  writs  of  mandamus,  and  therefore  the 
same  principle  is  still  applicable. 

It  is  also  settled  that  the  relator  can  obtain  only  the  relief 
which  is  demandied  in  the  alternative  writ,  or,  possibly^  some 
part  of  it.  {The  People  v.  The  Supervisors  of  Dutchess 
County,  1  iStt,  50.  The  People  t.  The  Board  of  Supertfisors 
of  Westchester  County,  12  Barb.  446.) 

In  the  cases  under  coDsideration  the  only  allegations  upon 
which  the  rehtota  call  for  relief  are  that  they  have  been  un-' 
justly  assessed,  and  that  the  defendants  havd  refused  to  correct 
the  enroneoua  assessments.  Now  a  general  assertion  that  injus^ 
tiea  has  been  done  to  the*  relators,  in  assessing  their  property^ 
2ft  not  sufficient  to  entitle  them  to  any  reliefr  They  should  have 
gone  beycmd  that,  and  staled  the  particcdars,  in  order  that  it 
might  be  seen  from  them  that  the  charge  was  well  founded,  ahd 
that  the  defcaidants  might  bo  enabled  spedfidally  to  answer  the 
eomplaint.  The  words  unjust  and  wrongful  may  be»  very  proper 
tcr  quaKfy  fiicts  stated,  but  they  cannot  supply  thdr  place.   The 


614  CASES  IN  THS  SUPREME  COURT* 

The  People  v.  The  Supervisors  of  Westchester. 

pleader  probably  supposed  that  the  writs  might  be  supported  by 
the  papers  on  which  they  were  granted,  and  which  are  copied  in 
the  demurrer  books.  But  that  is  not  the  rule.  The  writs  do 
not  refer  to  those  papers,  nor  state  their  substance.  In  the  case 
which  I  have  cited  from  the  10th  Wendell,  the  chancellor  (Wal- 
worth) says :  "  On  a  careful  examination  I  am  satisfied  that 
these  affidavits  [on  which  the  writ  was  granted]  formed  no  part 
of  the  record,  and  could  not  legally  have  been  taken  into  con* 
sideration  by  the  supreme  cojart,  in  deciding  the  demurrer  to 
the  return  of  the  defendants  to  the  peremptory  mandamus." 
In  the  case  of  The  People  v.  Ransom,  which  I  have  before 
cited,  it  was  said  by  the  judge  who  gave  the  opinion  of  the 
court  that  "  it  is  not  ordinarily  necessary  in  pleading  to  set  out 
copies  of  the  requisite  papers.  All  that  is  required  is  that  a 
pleading  should  state  enough  to  show  that  the  papers  on  which 
the  pleader  relies,  are  such  as,  in  a  case  like  the  present,  the 
statute  requires." 

But  if  these  papers  could  be  considered,  as  a  part  of  the  writs, 
or  at  all,  they  would  not  show  that  the  relators  are  entitled  to 
any  relief.  It  is  not  now  pretended  that  the  relators  were  not 
taxable  in  the  town  of  Westchester.  The  assessors  of  that  town 
had  therefore  the  requisite  jurisdiction.  The  complaint  pre- 
sented by  the  affidavits  is  that  the  personal  property  of  the 
relators,  liable  to  assessment,  was  overrated.  That,  if  true,  was 
a  wrong  for  which  the  statutei  supplies  an  adequate  remedy. 
The  assessors  are  required  to  deposit  a  &ir  copy  of  the  assess- 
ment roll  with  one  of  their  number,  and  to  give  timely  public 
notice  that  they  have  done  so,  and  that  they  will  meet  at  a  spe- 
cified time  and  place  to  review  their  assessments.  At  such 
meeting  it  is  competent  for  any  person  complaining  to  present 
his  own  affidavit,  stating  the  value  of  his  property  liable  to  tax* 
ation,  or  to  adduce  other  satisfactory  proof  of  such  value,  and 
then  the  assessors  are  bound  to  reduce  the  assessment  to  the 
amount  specified  in  the  affidavit,  or  established  satisfactorily  by 
other  evidence.  (1  R.  S.  892,  8,  4.)  In  the  cases  under  con- 
sideration, the  assessment  roll  was  duly  deposited  and  the  re- 
quisite notice  was  given.    The  relators  did  not  produce  any 
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affidavit,  or  ofiFer  any  proof,  showing  that  their  property  had 
been  over-estimated,  at  the  time  and  place  specified  in  the  notice. 
The  assessors  supposed  that  they  were  not  authorized  to  receive 
such  affidavit  or  proof  afterwards,  and  before  they  had  delivered 
their  roll  to  the  supervisor.  In  this  I  think  they  erred.  There 
is  nothing  in  the  statute  restricting  their  a<;tion  in  this  respect, 
to  the  time  and  place  mentioned  in  the  notice ;  and  it  seems  to 
me  that  their  general  power  to  make  the  assessment,  involves 
the  right  to  correct  it,  (except  possibly  to  increase  the  estimate 
of  the  property  of  any  one  after  the  roll  has  been  deposited  with 
one  of  them,  for  the  purpose  of  inspection,  which  would  then 
be  manifestly  unjust,)  at  any  time  before  their  roll  is  delivered 
to  the  supervisor.  The  relators  did  submit  affidavits,  after  the 
time  limited  in  the  notice,  but  the  difficulty  in  their  way  is  that 
those  papers  were  not  such  as  the  statute  requires.  The  25th 
section  provides  that  the  affidavits  shall  be  made  before  the 
assessors,  or  one  of  them ;  whereas  those  presented  by  the  re- 
lators were  sworn  to  before  a  justice  of  the  peace.  The  stat- 
ute conferring  upon  justices  of  the  peace  the  authority  to 
administer  oaths  expressly  excepts  "  such  as  are  required  by  law 
to  be  taken  before  particular  officers."  (2  R.  S.  284,  §  49. 
Blatchford's  General  Stat,  of  K  Y.  490.)  The  affidavits 
differ,  too,  in  some  material  matters,  from  the  requirements  of 
the  statute.  (1  R.  S.  392,  §  15.)  Mr.  Lorillard  swears  that 
his  personal  property,  liable  to  taxation  by  the  laws  of  this 
state,  does  not  exceed  the  sum  of  four  hundred  and  fifty  thou- 
sand dollars,  after  payment  of  his  just  debts  and  liabilities,  to 
the  best  of  his  belief  Mr.  Wolfe  deposes  that  the  personal 
estate  owned  by  him  and  liable  to  taxation  under  the  laws  of 
this  state,  does  not  exceed  the  sum  of  two  hundred  thousand 
dollars,  according  to  the  best  of  his  knowledge  and  belief  The 
statute,  in  force  at  the  time  provided  that  the  applicant  for  a 
reduction  of  the  assessed  valuation  of  his  personal  estate  should 
make  affidavit  that  the  value  of  the  personal  estate  owned  by 
him,  after  deducting  his  just  debts  and  his  property  invested  in 
the  stook  of  incorporated  companies  liable  under  the  same  chap- 
ter to  taxation  on  their  capital,  did  not  exceed  a  certain  sum  to 
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be  specified  in  the  affidavit.  The  statute  does  not  sanctioD  a 
fitatement  upon  belief,  but  in  effect  requires  the  applicant  to  fix 
upon  a  sum  from  his  knowledge  of  hk  own  dreumstances  which 
he  can  conscientiously  swear,  in  positive  terms,  is  the  utmost 
extent  of  his  personal  estate  liable  to  taxation.  The  statute 
requires  the  applicant  to  swear  that  the  value  of  his  entire  per* 
Bonal  estate,  after  certain  deductions,  does  not  exceed  the  spe- 
cified amount.  But  in  the  cases  under  consideration  each 
fiwears  as  to  the  value  of  his  personal  estate,  liable  to  taxation 
under  the  laws  of  this  state ;  thus  making  himself  the  judge 
of  what  is  BO  liable.  As  to  that,  there  is  room  for  mistake ; 
whereas  there  is  much  more  certainty  as  to  the  entire  value  and 
the  amount  of  specified  deductions.  Mr.  Wolfe  does  not  par* 
ticularize  any  deductions,  but  Mr.  Lorillard  mentions  debts  and 
liabilities.  Debts  are  mentioned  in  the  statute,  but  liabilities 
are  not  They  may  be  much  more  extensive*  than  the  just  debts. 
The  affidavits  presented  by  the  relators  as  trustees  are  equally 
defective.  The  16th  section  of  the  act  requires  that  when  a 
trustee  applies  for  a  reduction  he  shall  specify  by  affidavit  the 
value  of  the  property  possessed  by  him,  or  under  his  control,  by 
virtue  of  the  trust,  after  deducting  the  just  debts  due  from  him 
and  the  stock  held  by  him  in  incorporated  companies  liable  to 
taxation  in  that  capacity.  (1  R,  S.  892.)  Mr.  Lorillard  merely 
states  the  value  of  each  of  the  estates  specified  in  the  schedule 
annexed  to  his  affidavit,  and  swears  that  the  statements  are  just 
and  true,  according  to  the  best  of  his  knowledge  and  belief. 
And  Mr.  Wolfe  swears  that  he  is  a  co-trustee  in  different  estates 
in  which  Mr.  Lorillard  is  the  acting  trustee ;  and  that  is  all. 
No  doubt  these  gentlemen  have  acted  conscientiously  in  pre* 
senting  these  affidavits,  and  if  they  had  prevailed,  the  public 
would  not  have  suffered  by  their  omission  to  comply  substantiaJly 
with  the  requisitions  of  the  statute.  But  if  the  noncompliance 
should  be  tolerated  in  these  instances  the  rule  must  be  general, 
and  many  cases  might  and  probably  would  occur  where  it  might 
operate  more  unjustly.  It  is  better  to  require  a  full  compliance 
(at  least  in  substance)  with  statutory  provisions,  and  particu* 
larly  when  they  are  of  extensive  applicationi  and  relate  to  the 
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acts  of  inferior  officers.  Injustice  may  be  done,  occasionally,  by  a 
uniform  adherence  to  the  rule,  but  much  more  would  be  caused 
by  its  practical  abrogation. 

Clearly  it  was  not  Compulsory  upon  the  assessors,  under  the 
circumstances,  to  reduce  the  assessments.  They  had  at  least  a 
discretion  on  the  subject,  and  with  the  exercise  and  result  of 
that  discretion  this  court  ought  not  to  interfere.  Public  policy 
forbids  it.  This  court  is  intrusted  with  the  power  of  the  court 
of  king's  bench  in  England,  in  granting  writs  of  mandamus  ;  and 
as  to  that  court  it  is  laid  down  that  it  is  not  obliged  to  issue  the 
writ  in  all  cases  when  it  has  the  requisite  power,  but  herein 
may  exercise  a  discretionary  power  as  well  in  refusing  as  in 
granting  it ;  as  where  the  end  of  it  is  merely  to  try  a  private 
right,  where  the  granting  of  it  would  be  attended  with  manifest 
hardships  and  difficulties.     {Jac.  Law  Die,  tit.  " Mandamus") 

But  if  the  relators  have  sustained  a  wrong  for  which  they 
might  be  entitled  to  some  remedy,  the  difficulties  in  the  way  of 
their  obtaining  the  relief  demanded  by  them  appear  to  me  to  be 
insuperable.  They  ask  that  the  assessment  may  be  corrected 
by  the  supervisors,  or  that  they  direct  the  amount  of  the  erro- 
neous tax  to  be  levied  and  collected  from  the  town  and  county  of 
Westchester. 

The  assessment  roll  was  delivered  to  the  board  of  supervisors 
at  their  annual  meeting,  on  the  first  Tuesday  in  November,  1849, 
yfd.^  finally  acted  upon  by  them  at  that  time,  and  a  warrant  was 
at  the  same  time  issued  by  them  to  the  collector  of  the  town  of 
Westchester,  to  which  a  copy  of  the  assessment  roll  was  annex- 
ed, commanding  him  to  collect  the  taxes  apportioned  according  to 
such  roll.  The  petition  for  the  writs  was  verified  on  the  17th 
day  of  December  following.  The  assessment  roll  had  then  passed 
from  the  jurisdiction  of  the  supervisors.  They  had  not  then  (if 
thej  ever  had,  in  the  particulars  mentioned  by  the  relators,)  the 
power  to  correct  it.  Their  powers  are  prescribed  by  the  statute, 
and  as  they  constitute  a  body  of  limited  jurisdiction,  they  can- 
not go  beyond  the  statutory  bounds.  The  rule  is  well  settled 
that  a  mandamus  will  not  be  granted  where  it  would  be  unavail- 
able, from  a  want  of  power  in  the  defendants  to  perform  the  re- 
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qnired  duty.  {The  People  v.  2%6  Supervisors  of  Cfreene 
County,  12  Barb.  217.) 

There  is  no  ground  for  requiring  the  defendants  to  cause  the 
amount  of  the  tax  erroneously  imposed  to  be  levied  and  collected 
from  the  town  and  county  of  Westchester,  as  it  is  not  alleged, 
nor  does  it  appear  that  the  taxes  had  been  paid  by  the  relators, 
IrheA  the  writs  were  allowed,  but  on  the  contrary  the  petitions 
on  ^whioh  the  writs  were  issued  ask  that  the  collector  of  the  town 
may  be  restrained  from  collecting  those  taxes.  Another  diffi* 
cnlty  is  that  a  portion  of  the  taxes  would,  if  pidd,  have  gone  into 
the  treasury  of  the  state,  and  as  to  that  there  could  be  no  obli- 
gation upon  the  county  or  town  to  refund  the  amount. 

There  must  be  judgment  for  the  defendants  in  each  of  these 
cases.  But  as  there  can  be  no  doubt  that  the  relators  have  been 
excessiyely  taxed,  and  as  the  county  of  Westchester  has  to  a 
considerable  extent  receiyed  the  avails,  I  shall  not  award  any 
costs  to  the  defendants. 

[Westchester  Special  Term,  September  24, 1858.    £f.  B,  Strong,  Justice.] 


BsiGHAM  VS.  TiLLiNGHAST  and  othcrs. 

An  asslgnrnent  made  by  anfnsolyent  debtor  for  tbe  benefit  of  creditors,  giT- 
fnc:  preOftrenees,  is  not  &yored  in  tbe  law,  bat  it  is  tolerated,  and  salong  as 
tolerated  slxnild  recefye  the  same  reasonable  and  fldr  construction  whieh 
eyery  agreement  inter  partes  receiyes  from  conrts  of  jnstice. 

And  snob  constraction  should  be  put  upon  the  language,  if  practicable,  as 
will  uphold  rather  than  defeat  the  instrument. 

Fraud  should  not  be  presumed,  xmless  fkirly  inibrrible  fVom  the  terms  of  the 

>  instrument,  or  extrinsic  and  surroiinding  ciroumstances. 

The  question  is  not  whether  ftftud  may  be  committed  by  the  assignees^  hpt 
whether  the  prpvisions  of  the  instrument  are  such  that  when  carried 'out 
according  to  their  apparent  and  reasonable  intent,  they  wiU  be  frauduleaft 
in  their  operation. 

A  declaration  that  one  purpose  of  the  assignment  is  to  secure  the  appUcatiea 
of  the  property  to  the  payment  of  the  debts  of  the  assignor.  In  a  fkir  aAd 
equitable  manner,  "  without  saeriJSte^'*  is  not  eyidence  of  an  intent  te  1 
or  delay  creditors. 
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GiTing  authority  to  the  assignees  "to  compromise  all  bad  and  donbtM 

claims  '^  Is  not  of  itself  evidence  of  a  fraudulent  Intent 
Neither  la  a  direction  to  dispose  of  the  assigned  property  "  as  soon  as  prao- 

ticable  and  expedient  for  the  best  interests  of  all  concerned,"  evidonce  of 

Araud. 
A  direction  to  convert  the  assigned  property  into  "  money  or  available  means/' 

signifies  something  equally  as  good  as  mone;^,  for  the  purpose  of  paying 

debts,  and  is  not  objectionable. 

This  was  an  appeal  by  the  defeiulants  from  a  decision  made 
at  a  special  term,  setting  aside  an  assignment  made  by  the  de- 
fendant Clark  Tillinghast  to  John  S^  Tillinghast  and  William 
W.  Farwell,  the  other  defendants,  for  the  benefit  of  creditors. 

Bentley  ^  Farwdl^  for  the  appellants. 

Duane  Brown^  for  the  respondent. 

By  the  Courts  W.  F.  Allen,  J.  This  is  an  appeal  from  a 
judgment  rendered  by  Justice  Crippen,  setting  aside  the  vol- 
untary assignment  of  Clark  Tillinghast,  as  fraudulent  against 
creditors.  The  only  points  before  us  are  upon  the  assignment 
itself;  the  judge  not  having  stated  in  the  case  the  facts  found 
by  him,  and  the  evidence  being  in  some  respects  conflicting. 
The  judge  held  that  this  assignment  was  fraudulent  upon  its 
face.  It  is  a  general  assignment  of  all  the  property  of  the 
assignor,  for  the  payment  of  debts,  giving  preferences. 

The  assignment  redtes  that  'Hhe  assignor  is  owing  debts  to 
a  large  amount  to  different  individuals,  which  debts  he  is  uniible 
at  present,  as  he  believes,  fully  to  discharge,  and  some  of  which) 
from  their  confid^tial  nature,  are  entitled  to  a  preference  to  all 
others.'^  The  assignment  is  made  for  the  declared  ^^  purpose  of 
carrying  into  effect  the  intention  of  the  said  party  of  the  first 
part  of  applying  his  property  and  estate  to  the  payment  of  his 
debts  in  a  fair  and  equitable  manner  and  without  sacrifice,"  &c. 
and  authorizes  the  assignees  ^*  to  compromise  all  bad  and  doubti' 
Ibl  claims,"  and  directs  that  the  assignees  ''shall forthwith  take 
possession  of  all  and  singular  the  premises  aforesaid,  and  shall, 
M  seen  as  fxrvoticable  and  expedient  f<v  ttie  best  krteNSts  of  all 
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concerned  and  interested  herein,  convert  all  and  singalar  the 
premises  and  estate  aforesaid  into  money  or  available  means, 
and  after  deducting  the  reasonable  costs  and  charges  of  execut- 
ing the  trusts  herein  mentioned,  shall  pay,"  &c,  &c.  It  is 
upon  these  provisions  that  the  judge  predicates  his  opinion 
that  the  assignment  is  fraudulent  and  void. 

An  assignment  of  an  insolvent  debtor  for  the  benefit  of  cred- 
itors, giving  preferences,  is  not  favored  in  the  law,  bat  it  is 
tolerated,  and  so  long  as  tolerated  should  receive  the  same  rea- 
sonable and  fair  construction  which  every  agreement  inter  partem 
receives  from  courts  of  justice,  and  such  construction  should  be 
put  upon  the  language,  if  practicable,  as  will  uphold  rather 
than  defeat  the  instrument.  Fraud  should  not  be  presume, 
unless  fairly  inferrible  from  the  terms  of  the  instrument,  or  ex- 
trinsic and  surrounding  circumstances.  The  question  is  not 
whether  fraud  may  be  committed  by  the  assignees,  but  whether 
the  provisions  of  the  instrument  are  such  that  when  carried  out 
according  to  their  apparent  and  reasonable  intent,  l^ey  will.be 
fraudulent  in  their  operation.  ( Ward  v  TingUy^  4  Sandf. 
Ch.  Rep.  476.  Chit,  on  Cont.  80.  Barney  y.  Or^n,  2 
Comst.  371.)  1*  There  is  no  evidence  of  fraud  in  the  recital. 
That  shows  that  the  assignor  deemed  himself  insolvent.  It 
says  ho  believed  himself  unable  to  pay  his  debts,  and  therefore 
the  case  is  not  within  the  principle  of  Van  Nest  v.  Toe, 
(1  Sandf.  Ch.  Rep.  4.)  2.  The  declaration  that  one  purpose 
of  the  assignment  is  to  secure  the  application  of  the  property 
to  the  payment  of  the  debts  of  the  assignor  in  a  fair  and  equi- 
table manner  and  "  without  sacrijice,^^  is  not  evidence  of  an  intent 
to  hinder  or  delay  creditors.  Perhaps  the  terms  used  were  not 
happily  selected.  But  it  is  not  by  selecting  isolated  words,  in- 
advertently used,  and  giving  them  their  most  unfavorable  oon- 
atruction,  that  fraud  is  to  be  imputed.  The  whole  tenor  of  the 
instrument  is  to  be  taken  into  view,  when  pronouncing  npon  its 
general  character.  Giving  this  olause  its  fair  and  reasonable 
construction  it  is  simply  a  declaration  of  the  intent  that  the 
assignees  shall  dispose  of  the  assigned  property  for  the  best 
price  that  can  be  obtained  for  it.    Whether  thiA  porpoee  mwB 
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secured  by  the  instrument  depends  upon  the  other  and  operative 
parts  of  the  assignment.  8.  The  authority  to  compromise  all 
bad  and  doubtful  claims  cannot  of  itself  be  evidence  of  a  fraud- 
ulent intent.  The  claims  must  be  either  "  bad  "  or  "  doubtful " 
before  the  assignees  can  act  under  this  power,  and  although 
they  can,  under  color  of  this  clause,  commit  a  fraud,  it  is  not 
the  fault  of  the  provision,  but  only  of  its  abuse,  that  such  fraud 
may  be  committed.  4.  The  direction  to  dispose  of  the  assigned 
property  as  soon  as  practicable  and  expedient  for  the  best  inter- 
est of  all  concerned,  is  not  evidence  of  fraud.  It  is  sustained 
by  Ward  v.  Tingley^  {sup.)  Whitney  v.  Krows,  (11  Barb. 
198 ;)  Meacham  v.  Sternesj  (9  Paige,  406 ;)  Southworth  v. 
Sheldon,  (7  Haw.  Prac.  Rep.  414,)  and  Kellogg  v.  Slauson, 
{MS.  decided  August,  1852.)  The  available  means  into  which^ 
or  into  money,  the  property  is  to  be  converted,  are  means 
suitable  for  the  purpose  prescribed,  to  mi,  the  payment  of  debts, 
and  therefore  the  phrase  signifies  something  equally  good,  as 
money  for  that  purpose,  and  is  unobjectionable.  It  does  not 
create  a  delay  in  the  appropriation  of  the  debtor's  property  to 
the  payment  of  his  debts.  The  judgment  should  be  reversed 
and  a  new  trial  granted,  costs  to  abide  the  event 

[Onondaqa  General  Term,  October  S,  1858,  Gridley,  W.  P.  AUen,  Pratt  and 
BuUard,  Justices.} 


Hannah  Lintner  vs.  ^ntder  and  Di£F£NDOiiFF. 

A  testator  by  l^s  will,  executed  previous  to  the  revised  statutes,  gave  and 
devised  to  his  sou  David  126  acres  of  laud,  undivided.  After  devising  real 
estate  to  his  other  sons,  the  testator,  by  the  ninth  clause  of  his  will,  di- 
rected as  follows :  "  I  hereby  particularly  order,  and  the  above  devises  are 
upon  this  condition,  viz,  if  one  or  nwre  of  my  said  sons  shaU  die  without 

'  lawAil  heirs,  then  his  or  their  portion  of  real  property  herein  devised, to 
him  or  them  respectively  shall  go  to  and  become  vested  in  the  survivor  or 
survivors  of  said  sons,  his  or  their  heirs  or  assigns,  as  tenants  in  common." 
U^d,  that  by  the  ninth  clause  of  the  will  valid  executory  devises  were 

"mgde ;  and  that  upon  the  death  of  Bavidf  in  the  lifetime  of  bis  bnyfehers, 
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withont  leaving  lawfhl  Issue,  the  deyise  to  him  vested  In  his  sarviving 
brotherSi  as  tenants  in  common,  in  fee. 

Held,  alsot  that  during  the  lifetime  of  David,  his  brothers  had  such  an  intev 
est  in  the  land  devised  to  him,  as  could  be  released  to  David.  And  they 
all  having  united  in  a  quitclaim  deed  to  him,  in  fee,  held  that  the  absoluto 
fee  became  vested  in  David,  thereby. 

ffdd  further,  that  such  quitclaim  deed  was  a  release  by  the  persons  in  whoai 
the  estate  by  possibility  might  vest  in  possession  as  an  executory  deviae,  to 
the  party  in  whom  the  fee  was  then  vested,  sulject  only  to  be  defeated  by 
his  death  without  issue.  And  that  it  operated  by  way  of  enlaigement  of 
the  estate  of  the  releasee. 

A  person  having  a  present  right,  though  not  to  take  effect  in  possession  un- 
til the  happening  of  a  Aitnre  event,  may  release  snch  right  to  the  one  in 
possession. 

This  action  was  commenced  in  October,  1850,  and  was 
brought  to  recover  a  piece  of  land  in  Montgomery  county.  The 
complaint  stated  that  in  December,  1845,  Abraham  Lintner  the 
plaintiff's  late  husband,  deceased,  (George  lintner  and  John  Lint* 
ner,  were  joint  owners  of  a  farm  in  Minden,  in  Montgomery 
county,  in  Lansing's  patent,  describing  it  by  metes  and  bounds, 
containing  106  rfr  acres  of  land,  more  or  less.  In  December, 
1845,  George  Lintner  instituted  a  suit  in  the  Montgomery  com^ 
mon  pleas  for  the  partition  of  the  said  land  between  himself  and 
the  said  Abraham  and  John.  Pending  the  suit,  Abraham  died, 
haying  first  duly  made  his  last  will  and  testament,  by  which  he 
devised  to  the  pluntiff,  his  wife,  all  his  estate,  real  and  personal, 
so  long  as  she  remained  unmarried.  The  plaintiff  was  afler^ 
wards  substituted  as  a  party  in  the  partition  suit  in  place  of 
her  husband,  and  the  partition  suit  was  broi^ght  to  judgment  in 
July,  1847.  The  premises  were  divided  into  three  portions, 
one  of  which  was  allotted  to  the  plaintiff  and  was  described  by 
metes  and  bounds,  and  contained  84  acres  and  -A^.  The  conn 
plaint  asserted  that  the  defendant  William  Snyder  was  in  poch 
session,  and  that  the  defendant  Charles  Diefendorff  claimed  to 
be  the  owner  by  a  title  in  hostility  to  that  of  the  plaintiff.  It 
demanded  as  relief  that  the  defendants  might  be  adjudged  to 
surrender  the  possession  to  the  plaintiff  and  to  pay  damages 
and  costs.  The  answer  of  Charles  Diefendorff  denied  that 
AbraJwn  Lintner,  the  plaintiff's  husband,  George  Lintner  and 
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John  Lintner  ever  had  any  title  to  the  premises,  and  if  they 
ever  had,  that  it  was  subject,  except  George  Lintner's  part,  to 
the  lien  or  incumbrance  of  a  mortgage,  exefcuted  by  David  Lint- 
ner on  the  24th  August,  1844,  to  Jacob  P.  Fox,'  to  secure  the 
payment  of  $300,  recorded  9th  September,  1844,  which  was 
foreclosed  at  law  on  the  18th  of  June,  1846,  when  David  Dief- 
endorff  become  the  purchaser  and  received  a  deed  of  the  same 
premises ;  and  the  said  David  and  his  wife,  on  the  12th  August, 
1846,  conveyed  the  same  in  fee  to  the  defendant  Charles  Dief- 
endorff,  and  afterwards,  on  the  9th  September,  1847.  George 
lintner  and  Eve  his  wife  conveyed  to  the  defendant  Charles 
Diefendorff,  by  warranty  deed,  the  undivided  third  part  of  the 
premises  first  described  in  the  complaint ;  and  insisted  that  by 
virtue  of  said  deed  he  owned  the  premises,  and  that  the  other 
defendant  was  his  tenant.  The  answer  denied  the  proceedings 
in  partition,  and  denied  that  the  plaintiff  as  devisee  of  Abra* 
ham  Lintner,  or  otherwise,  was  the  owner  of  the  said  premises 
or  entitled  to  the  possession.  It  was  averred  that  David  Lint- 
ner at  the  time  he  gave  the  mortgage  to  Fox  was  the  owner  in 
fee,  of  the  undivided  two-thirds  of  the  premises,  and  George 
Lintner  of  the  other  third.  The  answer  of  Snyder  was  merely 
an  answer  as  tenant,  and  related  to  the  possession. 

The  reply  of  the  plaintiff  denied  that  the  title  was  ever  sub- 
ject to  the  mortgage  given  by  David  Lintner  to  Fox.  It  denied 
that  David  Lintner,  on  the  24th  of  August,  1844,  had  an  abso- 
lute estate  in  fee  simple  in  the  undivided  two-thirds  of  the 
premises  mentioned  in  the  complaint,  but  on  the  contrary 
alleged  that  his  only  estate  was  an  estate  in  fee,  determinable 
upon  his  death  without  issue,  and  that  he  died  without  issue. 
The  reply  denied  the  residue  of  the  answer.  The  parties  en- 
tered into  a  stipulation  by  which  they  admitted  that  the  prem- 
ises claimed  in  the  complaint  were  a  part  of  the  lands  devised 
to  the  said  David  lintner,  by  the  will  of  John  lintner  deceased, 
by  item  6th  of  said  will  and  that  they  were  also  the  same  as 
were  described  in  a  quitclaim  deed  dated  June  4, 1888,  executed 
by  Abraham  Lintner  and  Hannah  his  wife,  (the  plaintiflf,)  and 
Eve  lintner  the  wife  of  George  lintner,  and  John  lintner  and 
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Martha  his  wife,  to  David  lintner,  duly  acknowledged  and  re* 
corded  in  December,  1842.  The  same  premises  were  mortgaged 
by  David  lintner  4o  Jacob  P.  For,  on  the  24th  August,  1844, 
and  the  mortgage  was  foreclosed  18th  June.  1846,  and  David 
Diefendorff  became  the  purchaser  for  $55,  and  conveyed  the 
same  on  the  11th  August,  1846,  to  the  defendant,  Charles 
Diefendorff,  who  together  with  Snyder  his  tenant  had  since  been 
in  possession.  The  same  premises  were  also  described  in  the 
record  of  a  partition,  made  in  the  Montgomery  common  pleas 
in  July,  1847,  one  third  part  whereof  was  allotted  to  the  plain- 
tiff as  devisee  of  Abraham  Lintner,  and  another  third  part  to 
George  lintner,  which  last  third  part  was  conveyed  by  Ckorge 
Lintner  to  the  defendant  Charles  Diefendorff.  The  last  will  of 
John  Lintner,  dated  11th  April,  1827,  was  admitted  in  evidence. 
It  was  proved  before  the  surrogate  in  May,  1827.  The  sixth 
item,  containing  the  devise  to  David  Lintner,  is  thus :  ^  I  give 
and  devise  to  my  son  David,  his  heirs  and  assigns  forever,  one 
hundred  and  twenty-five  acres  more  or  less  and  undivided,  sit- 
uate in  Minden  and  in  Livingston's  patent,  near  the  farm  for- 
merly occupied  by  my  deceased  brother  George  Lintner,"  &c. ; 
(embracing  the  premises  in  dispute.)  After  devises  to  his 
other  sons,  the  will  proceeded,  ninthlt/j  thus :  "  I  hereby  partic- 
ularly order,  and  the  above  devises  are  upon  this  condition,  viz, 
if  one  or  more  of  my  said  sons  shall  or  may  die,  without  lawful 
heirs,  then  his  or  their  portion  of  real  property  herein  devised 
to  him  or  them  respectively  shall  go  to  and  become  vested  in 
the  survivor  or  survivors  of  said  sons,  his  or  their  heirs  and 
assigns,  as  tenants  in  common." 

It  was  admitted  that  the  said  David  lintner  died  without 
issue,  in  February,  1845.  The  question  was  whether  the  plain- 
tiff, as  devisee  of  Abraham  lintner,  her  deceased  husband,  was 
entitled  to  recover. 

H.  AdamSj  for  the  plaintiff. 

&  Bddinffj  Jim.  for  the  defendants. 
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By  the  Otmrij  Willard,  P.  J.  The  will  of  John  Lintner 
took  effect  by  the  death  of  the  testator  in  May,  1828,  a  short 
time  after  it  was  executed.  The  rights  of  t)ie  parties  must  be 
governed  by  the  law  as  it  then  stood.  Chapter  one  of  part  two 
of  the  revised  statutes  was  not  passed  until  December  10, 1828, 
and  by  the  aot  relative  to  the  revised  statutes,  it  did  not  take 
efiect  until  the  1st  January,  1880. 

In  Jackson  v.  Stoats,  (11  John.  837,)  the  will,  after  devising 
several  pieces  of  real  estate  to  the  testator's  children  by  name 
and  to  their  heirs,  had  this  clause :  "  And  if  any  one  or  more 
happens  to  die  without  heirs,  then  his  or  their  parts  or  shares 
shall  be  equally  divided  amongst  the  rest  of  the  children."  This 
was  held  to  be  a  valid  executory  devise.  The  devise  to  the  first 
taker  created  a  fee,  liable  to  be  defeated,  oh  the  death  of  the 
devisee  without  issue.  The  same  doctrine  was  held  in  Fosdick 
V.  Cornell,  (1  John.  489 ;)  Jackson  v.  Blanshan,  (3  Id.  292 ;) 
Moffat  V.  Strong,  (10  Id.  12 ;)  Anderson  v.  Jackson,  (16  Id. 
382  ;)  WjOkes  v.  Lion,  (2  Cowen,  883 ;)  Cruise's  Dig.  tit.  88 , 
ch.  n,  passim. 

According  to  the  doctrine  of  the  above  cases,  on  the  death  of 
David  Lintner  without  lawful  issue,  the  devise  to  him  vested  in 
his  surviving  brothers  as  tenants  in  common,  in  fee.  And  of 
course,  if  he  had  acquired  no  other  estate  in  the  land,  the  mort- 
gage given  by  him  to  Fox  in  August,  1844,  became  ineffectual 
on  his  death  in  February,  1845.  He  could  mortgage  only  such 
estate  as  he  had,  and  as  that  terminated  by  his  death  without 
issue,  his  brothers  took  the  estate  under  the  executory  devise, 
clear  of  the  mortgage. 

But  Abraham  Lintner  and^he  other  brothers  of  David  lint- 
ner, on  the  4th  June,  1838,  united  in  a  quitclaim  deed  to  the 
latter,  in  fee,  of  all  their  right  and  title  to  the  premises  ^  and 
the  important  question  in  the  case  is,  whether  that  instrument 
passed  the  contingent  estate  of  the  grantors,  to  the  said  David. 
If  it  did,  the  plaintiff  has  no  title  to  the  land,  and  the  same  is 
vested  in  the  defendant  under  the  statute  foreclosure  of  the 
mortgage  given  by  David  to  Fox  in  1844. 

The  plaintiff's  counsel  contends  that  Abraham  Lintner  had 
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quired  duty.  {The  People  v.  TTie  Supervisors  of  Greene 
County,  12  Barb.  21T.) 

There  is  no  ground  for  requiring  the  defendants  to  cause  the 
amount  of  the  tax  erroneously  imposed  to  be  levied  and  collected 
from  the  town  and  county  of  Westchester,  as  it  is  not  alleged, 
nor  does  it  appear  that  the  taxes  had  been  paid  by  the  relators, 
Irhei)  the  writs  were  allowed,  but  on  the  contrary  the  petitions 
on  JV^hioh  the  writs  were  issued  ask  that  the  collector  of  the  town 
may  be  restrained  from  collecting  those  taxes.  Another  diffi* 
ciilty  is  that  a  portion  of  the  taxes  would,  if  paid,  have  gone  into 
the  lareasury  of  the  state,  and  as  to  that  there  could  be  no  obli« 
gation  upon  the  county  or  town  to  refund  the  amount. 

There  must  be  judgment  for  the  defendants  in  each  of  these 
cases.  But  as  there  can  be  no  doubt  that  the  relators  have  been 
excessively  taxed,  and  as  the  county  of  Westehester  has  to  a 
considerable  extent  received  the  avails,  I  shall  not  award  any 
costs  to  the  defendants. 

[Westcbebtbr  Special  Term,  September  24, 1858.    8,  B.  Sbro^gt  JnsticcJ 


Brigham  vs.  Tillinghast  and  others. 

An  aadgmnent  made  by  aniDsoIvent  debtor  for  the  benefit  of  creditors,  fir- 
img  prefereaees,  is  not  fovored  in  the  law,  but  it  is  tolerated,  and  so  long  at 
tolerated  should  receive  the  same  reasonable  and  fliir  constmetioD  whioli 
every  agreement  inUr  partes  receives  from  courts  of  justice. 

And  such  construction  should  be  put  upon  the  language,  if  practicable,  «a 
will  uphold  rather  than  defeat  the  instrument 

Fraud  should  not  be  presumed,  unless  &irly  ini)srrible  from  the  terms  of  the 

'  instrument^  or  extrinsto  and  surroiknding  circumstances. 

The  question  is  not  whether  fraud  may  be  committed  by  the  asdgnees,  b^it 
whether  the  provisions  of  the  instrument  are  such  that  when  carried '  amt 
according  to  their  apparent  and  reasonable  intent,  they  wiU  be  fraudvleat 
in  their  operation. 

A  declaration  that  one  purpose  of  the  assignment  is  to  secure  the  application 
of  the  inroperty  to  the  payment  of  the  debts  of  tha  assignor,  in  &  fUr  add 
equitable  manner,  "  without  sacrifice^'  is  not  evidence  of  an  intent  to  1 
or  delay  creditors. 
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GiTlng;  authority  to  the  assignees  ^'to  compromise  all  bad  and  donbtAil 
claims ''  is  not  of  itself  evidence  of  a  fWradalent  intent 

Neither  is  a  direction  to  dispose  of  the  assigned  property  "  as  soon  as  prac- 
ticable and  expedient  for  the  best  interests  of  all  concen\ed/*  evidence  of 
ftand. 

A  direction  to  convert  the  assigned  property  into  "  money  or  available  meanS)" 
signifies  something  equally  as  gDod  as  money,  for  the  purpose  of  paying 
debts,  and  is  not  olgectionable. 

This  was  an  appeal  by  the  defendants  from  a  decision  made 
at  a  special  term,  setting  aside  an  assignment  made  by  the  de- 
fendant Olark  Tillinghast  to  John  S»  Tillinghast  and  William 
W.  Farwell,  the  other  defendants,  for  the  benefit  of  credHors. 

Bentley  ^  Farwdl^  for  the  appellants. 

Duane  Browtty  for  the  respondent. 

By  the  Court,  W.  F.  Allen,  J.  This  is  an  appeal  from  a 
judgment  rendered  by  Justice  Orippen,  setting  aside  the  vol- 
untary assignment  of  Clark  Tillinghast,  as  fraudulent  against 
creditors.  The  only  points  before  us  are  upon  the  assignment 
itself;  the  judge  not  having  stated  in  the  case  the  facts  found 
by  him,  and  the  evidence  being  in  some  respects  conflicting. 
The  judge  held  that  this  assignment  was  fraudulent  upon  its 
face.  It  is  a  general  assignment  of  all  the  property  of  the 
assigncn*,  for  the  payment  of  debts,  giving  preferences. 

The  assignment  recites  that  "the  assignor  is  owing  debts  to 
a  large  amount  to  different  individuals,  which  debts  he  is  unasbk 
at  present,  as  he  believes,  fully  to  discharge,  tod  some  of  which> 
from  their  confid^tial  nature,  are  entitled  to  a  preference  to  all 
others.'^  The  assignment  is  made  for  the  declM^d  "  purpose  ol 
carrying  into  effect  the  intention  of  the  said  party  of  the  first 
part  of  applying  his  property  and  estate  to  the  payment  of  his 
debts  in  a  fair  and  equitable  manner  and  without  sacrifice,"  6ce, 
and  authorizes  the  assignees  "  to  compromise  all  bad  and  doubts 
fbl  claims/'  and  directs  that  the  assignees  ^  shall  forthwith  take 
possession  of  all  and  singular  the  premises  aforesaid,  and  shall, 
tJB  seen  as  praotioable  asd  expedient  for  the  best  iMterssts  of  all 
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situated  in  the  town  of  Clifton  Park,  in  the  connty  of  Saratoga^ 
and  that  the  defendant  was  in  possession  of  the  said  real  estate, 
and  claimed  to  own  and  hold  the  same  against  the  rights  of  the 
plaintiffs.  The  plaintiff  Jemima  Bexford,  claimed  to  be  poe* 
sessed  of  one  undivided  third  part  of  the  premises  as  her  rea- 
sonable dower  as  widow  of  Eleazer  Bezford,  her  late  hus- 
band, and  claimed  to  recover  possession  thereof,  and  the  mesne 
profits  of  the  said  undivided  third  part  for  six  years.  And  Ae 
other  plaintiffs,  Cyrus  W.  Bexford,  Alon2o  Bezford  and  Eleaser 
A.  Bexford,  each  claimed  an  equal  undivided  third  part  of  the 
said  premises  in  fee,  as  the  heirs-at-law  of  the  said  Eleaser 
Bezford,  deceased,  subject  to  the  right  of  dower  therein  of  the 
said  Jemima  Bezford,  and  mesne  profits  of  the  said  undivided 
two-third  parts  thereof  for  six  years.  Jemima  Bexford  de- 
manded judgment  for  the  one  undivided  third  part  of  the 
premises  as  her  reasonable  dower,  and  mesne  profits  thereon 
for  six  years,  besides  her  costs.  And  Cyrus  W.  Bexfordi 
Alonzo  Bexford  and  Eleazer  A.  Bexford,  each  demanded  judg- 
ment for  an  equal  undivided  third  part  of  the  premises  in  fee, 
subject  to  the  right  of  dower  of  Jemima  Bexford  therein,  and 
mesne  profits  for  six  years  on  two  undivided  third  parts 
thereof,  besides  costs.  The  defendant,  by  his  answer,  denied 
that  the  plaintiffs  were  seised  of,  or  that  they  owned,  all  or  any 
part  of  the  land,  mentioned  and  described  in  the  complaint 
He  admitted,  however,  that  he  was  in  the  possession  of  the 
same,  and  that  he  claimed  to  own  and  hold  the  same  against 
the  plaintiffs ;  and  he  denied  that  the  plaintiffs  had  any  rights 
in  or  to  the  said  piece  of  land.  And  the  defendant  denied 
that  the  said  Jemima  Bexford  was  possessed  or  entitled  to  an 
undivided  third  part  of  said  land  as  her  reasonable  dower  as 
^dow  of  Eleaser  Bexford,  her  late  husband,  or  that  Cyrus  W. 
^exford,  Alonxo  Bezford  and  Sleaser  Bexford  were  eadi  en* 
titled  to  an  equal  nndivided  third  part  of  said  land,  as  the  h^irs- 
at-law  of  the  said  Eleazer  Bexford,  subject  to  said  dower. 
And  he  denied  that  the  plaintiffs,  or  any  or  either  of  thetn, 
were  entitled  to  the  mesne  profits  of  said  land  for  the  last 
six  years,  as  chiised  in  theit  complaint    And  die  defiandanl 
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alleged  that  he  was  in  the  lawful  possesBion^  use  and  occapatiQii 
of  the  said  premises* 

The  cause  was  tried  at  the  circuit  court,  held  in  the  county 
of  Saratoga,  on  the  7th  day  of  October,  1850,  before  the  Hon, 
A.  0.  Paige,  one  of  the  justices  of  the  supreme  court,  and  a 
jury.  The  plaintiflFs,  on  the  trial,  called  as  a  witness  Elisha 
Bexford,  who  testified  as  follows :  ^^  that  he  resides  in  the  town 
of  Clifton  Park,  about  two  miles  from  BexFord's  Flats,  and 
knows  the  premises  in  question.  They  are  situated  at  Bex- 
ford's  Flats,  on  the  north  side  of  the  Mohawk  river,  at  the 
upper  aqueduct  on  the  Erie  canal.  My  father  owned  the  farm 
which  included  the  premises  in  question.  He  died  over  30 
years  ago.  He  left  five  children,  to  wit,  myself,  Edward, 
Eleazer,  Bosina  and  Polly ;  Bosina  married  Ephraim  Enowl- 
ton;  Polly  married  John  Knowlton.  My  father  left  no  wilL 
Edward  Bezford,  my  brother,  is  dead,  and  Eleaser  is  dead, 
Jemima  Bezford,  the  plaintiff,  is  the  widow  of  Eleazer  Bezford, 
and  Cyrus  W.,  Alonzo,  and  Eleazer  A.  Bezford,  plaintiflb,  are 
the  only  children  of  my  brother,  Eleazer  Bezford."  The  plain<> 
tiffs  then  produced  a  deed  of  release  from  Elisha  Bezford  and 
wife,  to  Eleazer  Bezford,  dated,  June  24th,  1825,  of  800  acres 
of  land,  covering  the  premises  in  question,  duly  executed, 
and  also  a  deed  of  release  from  Edward  Bexf(»rd,  dated  29th 
June,  1824,  to  Eleazer  Bezford,  of  the  same  premises,  duly  ex«- 
ecuted.  Also  a;  release  executed  by  Ephraim  £nowlton  and 
Bosina  his  wife,  and  John  B.  Knowlton  and  Polly  his  wife,  to 
Eleazer  Bezford,  dated  27ih  January,  1819,  of  the  same  premiseck 
Alonzo  J.  Chadsey,  a  witness  for  the  plaintiffs,  testified  that  be  was 
aoquainted  with  the  premises  described  in  the  above  deeds,  and 
that  they  covered  the  premises  described  in  the  complaint,  and 
that  Eleazer  Bezford  died  in  December,  1828.  It  was  eiso  admiV 
ted  that  the  plaintiffs  demanded  the  possession  of  the  preaises 
from  the  defendant  before  suit  brought,  and  that  the  defendant  was 
then  in  possession,  and  refused  to  deliver  them  up.  It  wa0  also 
ftdiaitted  that  the  plaintiff,  Eleazer  Bezford  was  now  a  minoTi  and 
that  the  pkintiffii  Gyrus  W.  and  Alonzo  Bexford  were  nuiiors  ufttU 
VKtbin  the  last  six  years.    The  plaintiffs  tlien  rested.    TJbe  de- 
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fendant  then  called  William  Shepherd,  as  a  witness,  and 
produced  two  maps,  which  included  and  covered  the  premises  in 
question ;  the  one  marked  No.  1,  being  a  map  of  the  Erie  canal  as 
enlarged,  and  the  adjacent  grounds,  made  sincQ  the  Erie  canal 
enlargement,  and  showing  the  lands  claimed  by  the  state ;  the 
other  map,  marked  No.  2,  being  a  like  map  of  the  Erie  canal 
as  originally  constructed,  and  showing  the  lands  claimed  by  the 
state.  The  plaintiff's  counsel  objected  to  the  use  of  these 
maps,  except  for  the  purpose  of  designating  the  locality  of  the 
premises  in  question,  and  the  adjacent  premises,  and  to  desig- 
nate the  lands  which  were  claimed  by  the  state,  but  objected  to 
their  being  evidence  of  the  title  or  possession  by  the  state. 
The  question  was  reserved  by  his  honor,  the  justice.  The 
witness,  William  Shepherd,  stated  that  he  had  examined  these 
maps,  and  that  he  was  personally  acquainted  with  the  location 
of  the  premises  in  question  ;  that  these  maps  were  correct  de- 
lineations of  the  canal  as  originally  constructed,  and  of  the 
new  canal  as  at  present  constructed,  and  of  the  lands  as  claimed 
by  the  state.  The  exterior  blue  lines  on  the  maps  represented 
the  lands  claimed  by  the  state,  as  appropriated  for  said  canals. 
The  westerly  blue  line  was  on  the  westerly  line  of  the  towing 
path  of  the  original  canal.  The  premises  in  question  were 
between  that  westerly  blue  line  and  the  center  of  the  new  canal 
as  now  used.  The  lot  owned  by  the  defendant  adjoins  this  blue 
line  on  the  westerly  side  opposite  the  premises  in  question. 
The  defendant's  counsel  then  introduced  in  evidence  a  deed 
from  Eleazer  Rexford  and  Jemima  his  wife,  Elisha  Rezford 
and  wife,  and  Lucina  Rexford,  to  Elisha  Curtis,  dated  26tli 
September,  1825,  describing  two  parcels  of  land ;  the  first  de^ 
scribed  parcel  was  on  the  easterly  side  of  the  original  canal, 
and  was  bounded  on  the  west  by  the  Erie  canal,  and  was  op- 
posite the  premises  in  question,  containing  seven  acres  of  land ; 
the  secondly  described  parcel  of  land  was  on  the  westerly  side 
of  the  original  canal,  opposite  the  premises  in  question,  being 
bounded  in  front  100  feet  on  the  canal,  by  80  feet  deep ;  which 
Bud  deed,  to  Elisha  Curtis,  was  duly  acknowledged  by  the  parties. 
The  witness  farther  testified :  ^  the  preimses^  in  qtieBtton  Be 
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between  the  two  parcels  of  land  described  in  said  deed.  When 
the  state  made  the  original  appropriation  of  lands  for  the  origi- 
nal canal,  the  state  engineer  staked  out  the  lines  of  the  land 
taken.  The  premises  in  question  are  upon  the  southerly  end 
of  the  old  lock  of  the  original  canal.     The  old  canal  was  used 

05  marked  on  the  map  up  to  the  blue  line,  until  the  enlarged 
and  independent  canal  was  completed."  On  cross-examination, 
this  witness  testified:  ^Hhe  enlarged  or  new  canal  was  con- 
structed east  of  the  lock  of  the  old  canal.  Job  F.  Gardiner's 
land,  opposite  the  premises  in  question,  on  the  east,  was  taken 
for  the  enlarged  canal.  This  was  a  part  of  the  first  parcel  of 
land  deeded  to  Elisha  Curtis.  The  defendant  claims  title  under 
the  Elisha  Curtis  deed.  Enight  took  no  title  on  the  east  side 
of  the  old  canal.  The  bank  of  the  new  canal  runs  down  into 
the  bed  of  the  old  canal.  The  premises  in  question  are  west  of 
the  foot  of  the  bank  of  the  new  canal.  The  bank  of  the  new 
canal  varies  in  height  from  17  feet  near  the  aqueduct,  to  about 

6  or  7  feet  opposite  the  premises  in  question.  The  distance  be- 
tween the  foot  of  the  bank  of  the  new  canal  on  the  west  side, 
and  the  westerly  blue  line  of  the  original  canal,  is  60  to  70 
feet."  The  witness  also  testified  that  since  the  construction  of 
the  new  canal,  a  part  of  the  premises  had  been  used  as  a  high- 
way, and  a  part  had  been  occupied  by  the  defendant.  The 
plaintiff  proved  that  in  the  year  1822,  when  the  Erie  canal  was 
originally  constructed,  Eleazer  Bexford,  then  the  owner  of  the 
premises  in  question,  presented  a  claim  for  damages  against  the 
state,  occasioned  by  the  construction  of  the  canal;  that  the 
board  of  appraisers  deliberated  upon  such  claim,  and  adjudged 
"  that  the  benefits  and  advantages  arising  from  the  canal,  were 
equal  to  the  loss  and  damage  the  claimant  had  sustained." 

The  defendant's  counsel  moved  the  court  to  nonsuit  the  plains 
tiffs,  on  the  following  grounds :  1.  That  the  premises  in  ques- 
tion belonged  to  the  state,  if  they  did  not  belong  to  the  defendant 
2.  That  if  the  right  of  the  state  had  ceased,  the  land  reverted 
to  the  defendant,  as  a  grantee  deriving  title  from  the  Bezfords. 
The  court  granted  the  motion,  and  directed  the.  clerk  to  enter 
W  order  that  the  plaintiffs  be  nonsuited,  with  leave  to  th^  plain- 
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tiffs  to  make  a  case  to  be  carried  to  the  general  term  of  die 
supreme  court.    To  which  decision  the  plaintiff  excepted. 

P.  PMer^  for  the  plaintiffs.  I.  The  case  shows  that  the 
plaintifis  have  the  title  to  the  prenuees  in  question,  unless  they 
have  been  diyested  of  it  by  some  act  of  law. 

II.  The"  defendant  has  shown  no  act  or  authority  by  which 
the  plaintiffs  have  been  divested  of  title.  The  maps  introduced 
could  not  be  evidence  of  any  thing,  except  to  show  the  localities. 
They  lack  every  requisite  prescribed  by  statute,  to  make  them 
even  presumptive  evidence.  (1  R.  S.  J218,  ii  4, 5, 6,  7.)  They 
were  received  by  the  justice,  and  the  question  reserved.  By 
the  session  laws  of  1887,  chap.  451,  §  6,  it  is  provided  that  aU 
such  maps  as  have  heretofore  been  made  under  the  aforesaid 
act,  and  such  as  shall  hereafter  be  made  under  said  act,  may  be 
presumptive  evidence  that  the  lands  indicated  have  been  taken 
and  appropriated  by  the  state.  No  such  maps  certainly 
were  produced,  and  had  they  been,  the  taking  and  approprir 
ating  such  lands  is  nowhere  held  to  divest  or  confer  title.  On 
the  contrary,  it  is  expressly  adjudicated  that  'Hhe  appropriation 
of  land  for  a  canal  by  the  authorized  agents  of  the  state,'^  doeg 
not  vest  the  fee  in  the  state  till  the  appraisement  of  damages. 
{B<Jcer  V.  Johnson,  2  JERU^  842.)  And  the  payment  of  the 
Bioney  was  a  cmidition  precedent  to  the  passing  of  the  fee  firom 
the  owner  to  the  state.  {Brinckerhqf  v.  Wemple,  1  Wend* 
474,  per  Savage^  Ch.  J.  Baker  v.  Johnson,  5  HiUy  847,  per 
Bronson,  J.)  Nor  is  there  even  any  evidence  of  appropriaHom 
by  the  state.  The  evidence  of  Wm.  Shepherd  is  not  that  the 
state  did  appropriate;  had  it  been  offered  for  that  purpose,  it 
would  have  been  objectionable  and  improper.  {JcLdcsen  v.  Da- 
ley, 6  Wend.  626.)  But  it  was  to  show  the  time  when  the 
state  engineer  staked  mU  the  lines  of  the  land  taken,  and  re- 
farring  to  the  time  when  it  was  done,  and  as  being  at  the  time 
oi  the  appropriation ;  but  the  di^inct  fact  of  appropriatien^ 
ia  nowhere  shown  or  attempted  to  be  shown ;  though  it  is  at> 
tempted  to  be  shown  where  the  state  located  also,  l^ere  is  ub 
evidence  in  the  case  that  the  state  are  in  possession  of  the  knis 
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in  qnestion;  but  on  the  contrary  all  tlie  evidonce  is  that  these 
lands  are  in  possession  of  others. 

III.  The  justice  erred,  if  his  decision  to  nonsoit  the  plaintiffs 
was  based  upon  the  proposition  that  the  premises  in  qftiestion  be- 
longed to  the  state.  (1.)  The  state  could  only  obtain  the  title 
of  this  property  in  the  way  prescribed  by  statute.  If  they 
have  failed  to  get  it  in  that  way,  they  have  never  had  it.  This 
power  to  take  lands  is  found  in  Sess.  Laws  of  1819,  chap.  105, 
p.  123,  §  3,  and  Sess.  Laws  of  1817,  p.  302-3,  §  3.  The  statute 
of  1819  does  not  declare  what,  the  character  of  the  title  to  be 
taken  under  its  provisions  shall  be.  But  by  the  manner  of  con* 
struing  statutes  it  excludes  the  idea  of  its  being  a  fee,  and  that 
part  of  the  third  section  of  the  law  of  1817,  not  being  adopted 
by  the  statute  of  1819,  which  declares  the  character  of  the  title, 
leaves  it  in  this  case  a  mere  title  during  use.  The  enumeration 
of  certain  powers,  in  a  statute,  excludes  all  others.  No  implied 
power  to  take  private  property,  against  the  consent  of  the  owner^ 
is  ever  given  to  a  statute,  by  construction.  Express  terms 
must  be  given  to  confer  such  power.  Section  2  of  Laws  of  1817 
provides  only  for  taking  lands  between  the  Seneca  and  Mohawk 
rivers.  This  power  remained  unchanged;  but  in  1821,  {Sess. 
Laws^  chap.  240,  p.  248,  §  1,)  the  appraisal  was  committed  to 
two  canal  commissioners,  instead  of  the  persons  to  be  appointed 
by  the  court.  In  1825,  {Sess.  Laws,  chap.  275,  p.  398,  §  1,)  it 
was  provided  that  the  governor  should  nominate  two  reputable 
freeholders,  who,  with  one  acting  canal  commissioner,  should  be 
appraisers.  In  1836,  {Sess.  Laws^  ch.  287,  §  1,)  another  change 
was  made  by  giving  the  governor  and  senate  power  to  appoint 
three  appraisers.  Through  all  these  changes  the  power  to  take, 
and  the  necessary  pre-requisite  steps  to  acquire  title,  remained 
unchanged.  It  was  through  the  officers  appointed  by  the  law 
of  1821,  and  under  the  power  of  the  statutes  of  1817  and  1819 
that  this  land  was  attempted  to  be  taken.  From  the  case  it 
appears,  1st.  That  the  lands  were  attempted  to  be  taken  by  an 
appraisal.  2d.  That  such  attempted  appraisal  is  fully  given. 
8d.  That  it  was  attempted  to  be  exercised  by  the  persons  who 
thjni,  by  law,  had  the  right  to  exercise  the  power.    4th.  That 
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there  was  never  any  other  attempt,  by  any  means,  to  gait 
title.    5th.  The  proceeding  was  filed  in  the  proper  pha.a 
6th.  That  a  claim  for  the  damages  was  actually  nude  b  3 
owner,  foi^the  land  and  for  other  damages,  inclndbg  itsm 
for  the  years  1822  and  1823,  which  clum  the  propa  avthsa 
recognized  and  passed  upon.    7th.  The  court  will  tab  jrio^ 
notice  that  the  Erie  canal  was  completed  in  1825.    (2.)  Bjii 
proceeding  the  state  did  not  acquire  the  title  to  the  hoL  li 
There  was  no  just  and  equitable  estimate  and  appraisdiiMt 
loss  and  damage.    Whoever  attempted  the  perfonsanee  <f  & 
duty,  entirely  misapprehended  their  duty  under  tliis  brtfickrf 
the  section.    By  estimate  something  more  is  meant  than  oo^ 
to  say  one  thing  is  equal  to  another,  without  showing  that  fsAe 
has  any  value ;  it  means  "  to  compute,"  "  to   calculate,^  *a 
form  an  opinion  or  judgment  of  the  value,  extent,  quaotitTv 
degree  of  worth  of  any  object."    And  by  the  word  apfrm 
is  meant  "  to  set  a  value,"  ^'  to  estimate  the  worth  of  a  tliag." 
This  is  the  construction  given  to  the  meaning  of  the  terras  Vr 
Webster.    But  the  legislature  have  also  given  legislative  eca- 
struction  of  what  was  intended  by  these  terms.     By  Sess.  Iais 
of  1829,  i  %  chap.  368,  p.  561,  found  in  1  Rev.  Stat.  3d  ed.  251 
}  58,  they  (the  appraisers)  "  shall  enter  in  a  book  to  be  keptf? 
that  purpose,  tibe  nature  and  extent  of  all  claims  on  which  tkej 
shall  pass ;  the  items  on  which  allowances  are  made,  and  th 
several  amounts  allowed,  and  the  items  on  which  no  allowiaee 
is  made."    This  is  no  more  than  the  terms  used  would  nalunSf 
require.    '^  The  benefits  and  advantages  to  the  respective  ow- 
ers  or  proprietors,"  were  to  be  estimated  and  appraised  in  the 
same  manner.    This  is  also  omitted.    2.  They,  the  appraisers, 
do  not  state  that  either  the  benefits  and  advantages,  or  the 
losses^  are  "by  and  in  consequence  of  making  and  constructing 
the  canal."    3.  They  did  not  make  "  regular  entries  of  their  de- 
termination and  appraisal,"  "  in  a  book  or  books  to  be  provided 
and  kept  by  the  canal  commissioners^    4.  They  made  no  "-  apt 
and  sufficient  description  of  the  premises  so  appropriated,  m  a 
book  or  books  to  be  provided  and  kept  by  the  canal  commiasicMH 
ers."  In  the  performance  of  the  duty  of  making  "  an  apt  and  sh/- 


WARREK— MAY,  1862.  ^35 


Rezford  v.  Knight 


ficient  description  of  the  premi&es/^  they  do  it  by  adoption  of  the 

language  contained  in  the  claim,  to  'wit :  "  To  land, acres^ 

at  $100  per  acre."  This  is  the  only  apt  and  sufficient  descrip- 
tion made  by  the  appraisers.  How  much  land  (will  this  court 
determine)  did  the  claimant  lose  title  to,  by  this  description? 
5.  They  had  no  bqok  in  which  they  made  an  entry  of  this  apt 
and  sufficient  descriptionj  and  estimate  and  appraised,  6.  They 
did  not  certify  and  sign  their  names  to  such  entries  and  ap- 
praisal. 7.  They  did  not  pay  the  damages.  The  title  to  the 
lands  in  question,  therefore,  never  passed  to  the  state.  They 
were  bound  to  perform,  positively,  all  the  matters  above  enu- 
merated, as  conditions  precedent  to  obtaining  the  title,  any 
title,  of  other  or  of  any  character.  (1  Wend.  474  2  HiUi 
842.  5  Id.  847.)  Where  property  is  taken  under  a  statute 
authority,  without  the  consent  of  the  owner,  the  power  must  be 
strictly  followed,  and  if  any  material  link  is  wanting,  the  whole 
proceeding  will  be  void.  {Doughty  v.  Hope^  8  Denio,  595* 
4  Hill,  86-92.  7  Id.  25.)  (8.)  If  the  appraisal  was  in  due 
form,  as  required  by  the  statute,  the  title  of  the  premises  in 
question  did  not  pass  to  the  state.  By  art.  5  of  Amendments 
to  the  Constitution  of  the  U.  S.  it  is  provided  that  "  private 
property  shall  not  be  taken  for  public  use  without  just  compen" 
sation.^'  The  same  provision,  in  the  same  language,  is  contained 
in  the  constitution  of  the  state  of  N.  Y.  of  1821.  {Art.  7,  i  7.) 
The  ^^just  compeTisation^  to  the  owner,  for  taking  his  private 
property  for  public  uses  without  his  consent,  has  repeatedly  re- 
ceived judicial  construction,  and  means  ^  the  actual  value  of 
the  property  in  money,  without  any  deduction  for  estimated 
profit  or  advantages  accruing  to  the  owner  from  the  public 
use  of  his  property.  Speculative  advantages  or  disadvantages^ 
independent  of  the  intrinsic  value  of  the  proper^,  from  the  im- 
,  provements,  are  a  matter  of  setroff  against  each  other,  and  do 
not  affect  the  dry  claim  for  the  intrinsic  value  of  the  property 
taken."  {Jacob  v.  The  CUy  of  Louisville,  9  Dana,  114. 
2  Kent s  Com.  6th  ed.  339,  and  note.)  No  speculative  value, 
contingent  and  not  actual,  can  satisfy  the  words  "just  compen* 
^Wtan "  in  the  constitution.    {Id.)  — 
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lY.  If  the  justice  b&sed  his  decision  upon  the  ground  that 
the  title  was  in  the  defendant  he  erred. 

y .  If  the  state  ever  had  the  title  to  the  premises,  such  title 
reverted  to  the  heirs  of  Eleazer  Bexford,  (who  are  the  plainti£b.) 
when  the  object  for  which  they  were  taken  had  ceased.' 

These  lands  are  now  useless,  and  have  become  abandoned  by 
the  state.  Whenever  lands  are  taken  for  public  use  and  when, 
for  such  purpose,  the  title  vests  absolutely,  yet  whenever  that 
purpose  is  abandoned,  the  title  reverts  to  Ihe  original  owner. 
{Hooker  v.  The  Utica  and  Minden  Turnpike  Co.  12  Wend. 
871,  373.)  And  though  the  estate  is  declared  by  statute  in 
one  case  to  be  a  fee  and  in  another  case  to  be  ^Hhe  property 
of  the  state,"  yet  it  must  in  the  former  case  be  understood  to  be 
a  conditional  fee,  and  to  cease  when  the  purpose  for  which  only 
it  could  have  been  acquired,  ceases,  and  in  the  other  case  can 
only  be  deemed  to  have  been  acquired  for  the  purposes  for  which 
it  has  been  used.  But  as  the  lands  in  this  case  were  taken  un- 
der the  statute  of  1819,  in  which  the  character  or  tenure  of  the 
property  taken  is  not  declared  by  statute,  there  can  be  no  diffi- 
culty in  assuming  that  it  now  belongs  to  the  original  proprietor, 
certainly  not  after  the  abandonment  of  its  use.  After  taking 
or  getting  possession  of  private  property,  under  one  power,  a 
subsequent  statute  by  the  state,  confirming  or  increasing  its 
own  title,  would  be  void,  no  new  consideration  passing  to  the 
owner. 

YI.  If  the  justice  based  his  decision  upon  the  ground  that 
the  land  reverted  to  the  defendant  as  the  grantee  of  plaintifiiB' 
ancestor,  such  decision  was  erroneous.  If  the  proposition  that 
the  state  has  the  unconditional  fee  simple  of  the  lands  by  vir- 
tue of  an  appraisal,  be  true,  then  it  reverts  to  nobody.  {Sess. 
Laws,  1817,  p.  802,  i  8.  1  R.  S,  3d  ed.  255,  §  66,  (62.)  Sec 
10,  art  7  of  the  Const,  of  1821 .)  If  the  proposition  be  true,  that 
the  premises  became  the  property  of  the  state  by  reasoi^^of  no 
claim  having  been  interposed  by  the  owner,  then  the  title  re- 
verts to  the  original  proprietor.  (1  JR.  jK  Sd  ed.  255,  44  62, 
(48,)  63,  (49 ;)  see  see.  6,  art.7  of  the  Const,  of  1846 ;  sec.  10, 
art  t  of  the  Const,  of  1821.)    We  have  a  legislative  prece- 
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dent,  irhich  amounts  to  legislative  construction  of  the  qnestion 
whether  the  title  to  the  abandoned  canal  reverts  to  the  adjoin- 
ing owners.  {Sess.  Laws  1847,  chap.  413,  p.  512.)  If  the 
title  to  the  premises  in  question  never  passed  from  the  ances- 
tor of  the  plaintiffs  to  the  state,  then  they  did.  not  revert  to  the 
defendant.  The  principle  laid  down  in  Jackson  v.  Hathawat/j 
(15  John.  454,)  it  is  submitted,  would  determine  this  case  against 
the  defendant,  even  if  the  rights  of  reversion  in  relation  to  a 
canal,  were  like  those  of  a  public  highway.  But  it  is  insisted 
that  the  reversion  of  an  abandoned  canal  differs  in  principle  from 
that  of  a  public  highway.  In  the  former  case,  by  the  terms  of 
the  statute,  the  title  passes  absolutely  to  the  state.  In  the  lat- 
ter, it  is  a  mere  easement  to  the  public,  the  title  remaining  in 
the  original  proprietor.  At  the  date  of  the  Curtis  deed,  26th 
September,  1825,  (under  which  the  defendant  holds,)  the  state 
(if  they  ever  had  title)  had  the  absolute  title,  and  the  plaintiffs' 
ancestor  could  not  have  conveyed  it.  The  canal  was  not  there-' 
fore  an  easement  over  the  defendant's  property,  subject  to  a  rever- 
sion to  him. 

J.  K.  Porter^  for  the  defendant.  L  The  plaintiff  failed  to 
show  that  the  title  of  the  state  had  been  divested.  (1.)  The 
state  was  shown  to  have  acquired  title.  No  resolution  of  the 
commissioners  was  necessary.  "  Entering  upon  the  land  and 
laying  out  and  commencing  the  work  amounted  to  a  sufiElcient 
appropriation."  (2  JEfiZ^,  342,  847.  6Jd359.)  The  transcripts 
from  the  state  map  were  presumptive  evidence  of  an  appropria- 
tion by  the  state,  and  especially  when  coupled  with  proof  of  act- 
ual location  and  occupancy.  (1  K  S.  218,  §§  7,  8.)  (2.)  The 
fact  that  no  money  was  paid  to  Bexford  for  damages  does  not 
impair  the  title  of  the  public.  The  state  has  discharged  its 
duty  as  to  compensation,  when  it  has  provided  for  the  adjudi- 
cation upon  the  claim,  by  a  tribunal  invested  with  the  requisite 
powers.  (6  HUl,  359, 861.)  The  adjudication  by  the  appraisers 
that  the  "  premises  will  suffer  no  damages,  or  will  be  benefited 
more  than  injured,"  passes  "  the  fee  simple  of  the  premises  so 
appropriated''  in  the  same  manner  as  when  damages  are  awarded 
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and  paid  in  money.    {Laws  of  1817,  p.  803,  ck.  262,  §  3.)    So 
under  the  revised  statutes,  the  duty  of  payment  arises  only  vhen 
the  appraisers  adjudge  the  damages  to  exceed  the  benefits. 
(1  R.  S.  226,  §  58.)    (8.)  The  right  to  damages  was  waived,  and 
the  premises  became  ''  the  property  of  the  state^^^  even  if  it  had 
not  been  so  before,  by  the  omission  to  exhibit  the  alleged  claim 
to  the  appraisers  after  the  adoption  of  the  revised  statutes,  and 
within  one  year  from  the  time  when  they  took  effect    (1  J?.  iS. 
226,  §  49.)    (4.)  The  state  takes  not  a  mere  easement^  but  the 
title  to  the  land  in  fee.    Such  is  the  plain  import  of  the  variouii 
statutes.    ^^  The  fee  simple  of  the  premises  so  appropriated  shall 
be  vested  in  the  people  of  this  state.^'    {Laws  of  1817, 808,  h  3.) 
"•  The  premises  so  appropriated  shall  be  dqemed  the  properly  of 
the  state."    (1  R.  8.  226,  J  49.    Id.  218,  §  4.)    The  old  and 
the  new  constitution  both  recognize  the  absolute  title  of  the  state, 
by  prohibiting  legislative  alienation.    "  And  the  legislature  shall 
never  sell  or  dispose  of  the  salt  springs,  d&c.  nor  the  said  na^' 
gable  communications,  or  any  part  or  section  thereof;  but  the 
same  shall  be  and  remain  the  property  of  this  state."    {Const 
0/1821,  art.  7,  sec.  10;1R.  8.M  ed.  46.     See  also  Const  of 
1846,  art  1,  S€C.6\  Z  R.  8.M  ed.  422.)    The  courts  have  re- 
garded the  title  in  the  same  way.     "  The  absolute  fee  did  not 
pass  to  the  state  until  the  appraisement  of  damages,"  &e. 
(2  flitt,  847.)    "  The  state  takes  a  fee,  not  a  mere  usufructuary 
interest"^    (2  ERU,  848.)    Chief  Justice  Nelson  holds,  in  the 
case  of  The  People  v.  Hayden,  (6  JERU,  861,  2,)  that  though  the 
work  should  never  be  completed,  and  the  benefits  deducted  by 
the  appraisers  are  thus  lost,  it  is  a  wrong  without  a  remedy — 
not  a  wrong  remedied  by  the  reversion  of  the  land.    (5.)  The 
fee  being  in  the  state  uncondUtionally,  it  ia  clear  at  all  events 
that  nothing  short  of  a  state  grant  can  divest  it.    So  held,  when 
land  was  originally  taken  by  a  turnpike  company,  became  vested 
in  the  company  by  the  act  of  1804,  and  subsequently  in  the  state 
by  the  act  of  1820.    (2  Paige,  184.)    Such  has  been  the  prae- 
tical  construction  of  the  legislature,  though  it  is  a  grave  quesr 
tion  whether  in  giving  legislative  grants  they  have  not  exceeded 
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their  power.  {Laws  o/1847,  p.  512.  Laws  of  1850,  pp.  395, 
575.    Latt7«  0/1861,  p.  427.) 

IL  But  even  assuming  that  the  title  of  the  state  is  not  a  fee 
simple  in  the  legal  sense  of  that  term,  and  that  the  estate  could 
be  divested  without  a  legislative  grant ;  still  it  was  at  most  a 
question  of  fact  for  the  jury,  whether  the  evidence  established 
an  absolute  abandonment  of  the  premises  by  the  state,  and  the 
plaintiff  did  not  ask  to  go  to  the  jury  on  that  question.  (1.)  The 
plaintiff  should  have  requested  the  court  to  submit  that  question 
to  the  jury.  (6  ERll,  407,  410.)  (2.)  All  the  evidence  was 
reconcilable  with  the  continuance  of  the  claim  and  dominion  of 
the  state.  The  west  blue  line,  instead  of  being  abandoned  was 
adhered  to  when  the  canal  was  enlarged.  The  mere  &ct  that 
land  is  not  included  bodily  within  the  canal  as  actually  con- 
structedy  is  not  controlling  on  the  question  whether  it  is  a  part 
of  the  canal  property  of  the  state.  It  is  usual  for  the  state  to 
take  adjacent  lands,  and  not  unusual  to  allow  others  to  occupy 
the  state  lands,  when  such  occupancy  does  not  prejudice  the 
public  for  the  time  being.  The  bank  of  the  enlarged  canal  actu- 
ally ran  into  the  bed  of  the  old  canal.  Neither  the  canal  board 
nor  any  state  officer  had  ever  declared  it  abandoned,  or  done  any 
act  indicating  such  an  intent. 

III.  If  the  state  title  had  ceased,  the  premises  reverted  to  the 
grantees,  and  not  to  the  heirs.  (L)  The  two  lots  conveyed  by 
the  deed  to  Ourtis  were  on  the  two  sides  of  the  canal,  embracing 
the  premises  in  question ;  the  first  "  bounded  on  the  south  by 
the  river,  and  on  the  other  sides  by  the  caned  ;^  the  other  being 
Knight's  lot,  and  described  as  "one  hundred  feet  front  on 
the  caned  by  eighty  feet  in  the  rear."  (2.)  When  a  canal  is 
named  as  a  boundary,  it  is  the  same  as  if  a  ditch  or  a  highway 
were  designated.  (4  HUl,  373.  24  Wend.  68.  6  Conn,  471, 
474,  2  Hill,  on  Real  Prop.  39,  note.  6  Cowen,  518.)  (3.) 
''  When  a  farm  is  bounded  along  a  highway,  or  upon  a  highway, 
or  as  running  to  a  highway,  there  is  reason  to  intend  that  the 
parties  meant  the  middle  of  the  highway."  (4  HUl,  373.  15 
John.  454.)  So  when  the  land  was  described  as  "  lying  adjacent 
and  extending  to  the  Oswego  river."    (9  Paige,  547, 550, 2, 7.) 
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So  also  when  described  as  on  the  side  of  a  street^  held  that  the 
grant  carried  to  the  middle.  (1  Sandf,  S.  C.  Rep.  823, 340, 1.) 
(4.)  The  grant  runs  to  the  center,  even  where  the  given  me<i»' 
urement  is  satisfied  by  running  to  the  edge.  (1  Sandf.  349. 
8  Wend.  18&.  ^  Paig-e,  209, 212.  9/d.l69.  3  JBorft.  357, 8.) 
(5.)  In  order  to  exclude  the  stream,  canal  or  highway,  the  terms 
of  exclusion  must  be  dear,  express,  and  of  a  very  decided  and 
controlling  character.  (24  Wend.  461,  463.  6  Id.  443,  4. 
1  iSandf.  344,  348,  9.)  (6.)  If  it  be  left  in  doubt  from  the  de- 
scription whether  the  intent  was  to  exclude  the  highway  or 
boundary,  the  grantee  takes  to  the  middle.  (20  Wend.  156. 
8  John.  394.)  (7.)  If  there  is  any  remaining  estate  in  the  ori- 
ginal owner,  it  passed  by  the  warranty  deed  to  Curtis.  (16  John. 
491.  2  HUliard,  40.  1  Sandf.  323.)  (8.)  At  most,  all  that  the 
plaintiff  could  insist  upon  was  that  the  intention  of  the  instrument 
was  a  question  of  fact,  to  be  determined  on  its  language  in  con- 
nection with  the  surrounding  circumstances,  and  no  request  was 
made  to  submit  that  question  to  the  jury.  (1  Eng.  Law  atid 
Eq.  Rep.  236,  239.    61  Eng.  Com,  Law,  641.) 

IV.  The  bill  of  exceptions  shows  no  specific  grounds  or  claims 
on  the  part  of  the  plaintiff,  on  which  the  court  should  have 
decided  that  the  title  of  the  state  had  been  divested,  or  that  if 
divested,  it  did  not  pass  to  the  grantees  of  Eleazer  Rexford. 
(2  HiU,  603.  6  Barb.  Rep.  336,  581,  Z  1  HUl,  532,  536,  7. 
1  Comst.  91,  2,  4.) 

By  the  Court,  Willard,  P.  J.  The  testimony  shows  that 
the  premises  sought  to  be  recovered,  were  taken  and  appro- 
priated prior  to  1822,  for  the  Erie  canal.  A  claim  for  damages 
was  made  by  the  former  owner  of  the  land,  which  was  acted 
upon  by  the  appraisers,  and  they  decided  that  the  benefits  and 
advantages  arising  from  the  canal  were  equal  to  the  loss  and 
damage  sustained  by  the  claimant.  This  award  was  probably 
made  prior  to  1825.  This  adjudication  had  the  same  effect  in 
passing  the  title  to  the  state,  as  the  award  of  damages  followed  up 
by  the  payment  thereof  to  the  claimant.    ( Laws  of  1817,  p.  803, 
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ch.  262,  §  3 ;  1 B.  &  226,  §§  50, 53.)  If  the  benefits  equal  or  exceed 
the  damages,  the  claim  is  extinguished  the  moment  it  is  created. 

It  is  contended  by  the  plaintiffs  that  nothing  short  of  a  pay- 
ment in  money  will  pass  the  title,  under  our  statutes.  The  case 
in  Kentucky  is 'the  only  one  which  supports  this  doctrine.  It 
has  been  invariably  held  otherwise  in  this  state,  except  in  a 
single  instance,  viz.  The  Psople  v.  Mayor  of  Brooklyn, 
(6  Barb.  209,)  which  was  overruled  by  the  unanimous  opinion 
of  the  court  of  appeals,  in  The  People  v.  Mayor  of  Brooklyn. 
(4  Oomst.  419.)  The  learned  and  elaborate  opinion  of  Judge 
Iluggles  in  that  case,  places  the  constitutionality  of  setting  off 
benefits  against  damages  upon  an  impregnable  basis. 

The  map  of  the  canals,  made  under  the  direction  of  the  canal 
commissioners,  in  pursuance  of  the  statute,  (1  R.  S.  218,  §§  4, 
et  seq.)  affords  presumptive  evidence  of  the  actual  appropriation 
of  the  premises  therein  described,  by  the  state,  for  the  purposes 
of  the  canal.  A  transcript  from  the  original  map,  or  from  a 
copy  certified  as  correct,  by  the  officer  with  whom  such  map  or 
copy  shall  be  filed,  is  made  presumptive  evidence  in  all  judicial 
proceedings.  {Id.  §  7.)  The  objection  was  not  taken  to  the /ortw 
of  authentication  in  this  case,  but  merely  "  to  its  being  evi- 
dence of  the  title  or  possession  of  the  state?^  This  question  was 
reserved  by  the  learned  judge.  The  omission  of  the  proper  cer- 
tificate was  not  insisted  on ;  and  if  it  had  been,  could  have  been 
obviated.  The  omission  should  be  disregarded  now.  The  map  af- 
fords evidence  of  the  appropriation  of  the  premises  in  question  to 
the  purposes  of  the  canal.  The  object  of  causing  the  canals  to  be 
surveyed  and  their  boundaries  marked  on  a  map  was  to  furnish 
evidence  of  the  exact  quantity  of  lands,  by  metes  and  bounds,  ap- 
propriated for  that  purpose.  The  map  alone  does  not  vest  the  title 
in  the  state.  It  merely  describes  what  the  state  has  taken.  It  was 
therefore  properly  received  in  evidence.  {Laws  of  1837,  p.  281, 
§  6.  IR.  S.  581.)  And  like  a  record  it  afforded  evidence  that  all 
the  antecedent  steps  had  been  taken  by  the  canal  commissioners. 

There  was  sufficient  evidence  in  the  case,  of  an  estimate  and 
appraisment  of  the  damages.  The  statute  which  required  the 
appndsers  to  make  regular  entries  of  their  determination  and 
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appraisal,  with  an  apt  and  sufficient  description  of  the  several 
premises  appropriated  for  the  canals,  in  a  book  or  books  to  be 
provided  and  kept  by  the  canal  commissioners,  and  to  certify 
and  &ign  their  names  to  such  entries  and  appraisal,  and  in  like 
manner  to  certify  their  determination  as  to  those  several  prem- 
ises which  will  suffer  no  damages  or  will  be  benefited  more 
than  injured  by  or  in  consequence  of  the  works  aforesaid,  is 
merely  directory.  {Laws  of  1817,  p.  808,  §  8.  1  iJ.  S.  226.) 
The  omission  of  the  canal  commissioners  to  keep  such  books,  or 
of  the  appraisers  to  make  such  entries,  does  not  impair  the 
title  of  the  state,  however  much  it  may  weaken  the  evidence  by 

^  which  the  title  is  proved.  i|  The  title  of  the  state  rests  on  the 
appropriation  of  the  land,  under  the  statutes  authorizing  the 
construction  of  the  canals,  followed  up  by  the  appraisal  and 
payment  of  the  damages,  or  the  adjudication  by  the  proper 
board  of  appraisal  that  the  benefits  equal  the  damages.  The 
title  which  the  state  takes  is  not  a  mere  easement,  but  an  estate 
in  fee.  This  is  expressly  asserted  in  the  act  entitled  "  an  act 
respecting  navigable  communication  betweeen  the  great  western 

.  and  northern  lakes  and  the  Atlantic  ocean,''  passed  April  15, 
1817.  {La^s  of  1817,  p.  808,  §  8.)  It  says,  "  the  fee  simple 
of  the  premises  so  appropriated,  shall  be  vested  in  the  people  of 
this  statQ."  This  was  the  first  efficient  statute  under  which  our 
great  system  of  internal  improvements  was  commenced.  It 
authorised  the  commencement  of  tbe  canals  between  the  Mo- 
hawk and  Seneca  rivers,  and  Lake  Champlain  and  the  Hudson. 
The  act  of  April,  1819,  {Laws  of  1819,  p.  128,)  directed  the 
eontinuation  of  the  same  canals  from  the  Seineca  river  to  Lake 
Erie,  and  from  the  point  on  the  Mohawk  where  the  middle  section 
of  the  canal  terminated,  to  the  Hudson  river,  and  it  adojjjdd  all 
the  provisions  of  the  8d  section  of  the  act  of  1817,  as  to  the 
powers  of  the  canal  commissioners  to  enter  upon  and  take  pos- 
session of  the  lands,  waters,  &c.  the  mode  of  estimating  and 
appraising  damages  and  the  payment  of  damages,  &c.    Statutes 

I  in  pari  materia  must  be  construed  with  reference  to  each 
other.    This  statute  was  not  only  upon  the  same  subject  matter, 

*  but  related  to  the  same  identical  work,  which  was  to  be  contin- 
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ued  and  completed  by  the  same  officers  under  which  the  central 
part  of  it  was  commenced.  There  can  be  no  doubt  that  the 
state  became  seised  of  the  same  estate  in  the  lands  taken  under 
the  act  of  1819,  as  in  those  appropriated  by  the  act  of  1817^ 
Such  has  been  the  general  understanding  of  the  law.  The 
revised  statutes  (1  R.  S.  226,  §  49,)  In  ch.  9,  part  1,  title  9, 
which  was  passed  in  December,  1827,  speaking  of  the  prem- 
ises that  shall  have  been  appropriated-  to  the  use  of  a  canal,  at 
any  time  before  that  chapter  should  be  in  force,  after  limitmg 
the  presentation  of  claims  for  damages  to  one  year  from  the 
time  that  chapter  should  become  a  law.  says,  "  the  premises  so 
appropriated  shall  be  deemed  the  property  of  the  state ;"  and  in 
the  52d  section  of  the  same  aticle  it  is  expressly  enacted  that 
the  fee  simple  of  all  premises  so  appropriated  shall  be  vested  in 
the  people  of  this  state.  The  constitution  of  1821,  art  7,  §  10, 
after  forbidding  the  legislature  from  selling  the  canals,  or  any 
part  or  section  thereof,  declares  that  the  same  shall  be  and  re* 
main  the  property  of  the  state.  And  the  constitution  of  1846) 
art.  7,  >  6,  affirms  the  same  doctrine  more  strongly,  thus :  "  The 
legislature  shall  not  sell,  lease  or  otherwise  dispose  of  the 
canals  of  the  state,  but  they  shall  remain  the  property  of  the 
state,  and  under  its  management  forever." 

The  construction  of  the  courts  has  been  that  the  state  takes 
the  fee  simple  in  the  lands  appropriated  for  the  canal,  and 
that  the  fee  vests  on  payment  of  the  damages.  {Baker  v. 
Johnsm,  2  HUl,  842,  84&     The  People  v.  Harden,  6  Id.  859.) 

K  the  state  has  the  fee  simple  of  the  land  in  question,  the 
plaintiff  was  rightly  nonsuited,  and  it  is  unnecessary  to  dia* 
cuss  or  consider  the  other  questions.  It  is  only  on  the  principle 
that  the  state  took  merely  an  easement,  that  the  plaintiff  has 
any  pretense  for  asserting  that  the  right  of  tiie  state  has 
ceased.  ^ 

Being  of  the  opiiuon  that  the  title  is  still  in  the  state  in  fee, 
the  motion  for  a  new  trial  must  be  denied. 

[Warren  General  Term,  May  8, 1962.  WUlard,  Hamd,  Cody  and  C.  L, 
Allot,  JttaiScei.] 
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A  party  who  seeks  the  specific  performance  of  an  agreement  to  convey  lands^ 
or  damages  in  lieu  of  such  performance,  does  not  thereby  make  a  claim  to 
an  estate  in  fee,  within  the  meaning  of  the  statute  prohibiting  the  submis* 
sion  of  claims  to  real  estate  in  fee  or  for  life  to  arbitration. 

Therefore,  where  a  suit  is  pending,  in  which  the  matter  in  controrersy  savors 
of  the  personalty,  and  the  relief  nought  is  a  specific  performance  in  reaped 
to  lands  of  which  the  title  is  admitted  to  be  in  the  defendant,  or  damages, 
the  matters  in  issue  in  such  suit  may  be  submitted  to  an  arbitrator,  and 
his  award  will  be  binding. 

This  action  was  brought  upon  an  arbitration  bond,  dated  21st 
March,  1845,  reciting  the  pendency  of  a  suit  in  the  late  court 
of  chancery  of  this  state,  wherein  the  plaintiff  was  complainant 
and  the  defendants  and  others  were  defendants,  and  a  cross-bill 
Aled  by  the  said  Lewis  Wood,  against  the  plaintiff  Olcott  and 
others,  and  the  submission  by  the  said  parties  of  the  matters  in 
controversy  to  the  arbitrament  of  certain  arbitrators.  The 
declaration  set  forth  the  award  of  the  sole  arbitrat-or  to  whom 
the  matters  were  finally  submitted,  whereby  he  directed  that 
the  said  Lewis  Wood  should  pay  to  the  plaintiff,  within  three 
months  from  the  date  of  the  award,  the  sum  of  $2821  with 
interest^  and  the  breach  assigned  was  the  nonpayment  of 
the  moneyr  The  first  plea  was  nil  debet.  The  second  plea 
stated  that  the  matters  submitted  to  the  arbitrator  were  the  mat- 
ters in  issue  in  the  chancery  suits ;  that  upon  the  original  bill 
the  issue  substantially  was  as  follows.  T.  Olcott  claimed  in 
his  bill  that  he  was  entitled  to  a  conveyance  of  the  undivided 
two-thirds  part  of  a  certain  lot  of  pine  lands  in  Pennsylvania^ 
commonly  called  the  ^  Bew  lands,"  under  certain  articles  of 
agreement  which  had  been  assigned  to  one  Smith  for  his  benefit, 
before  the  deed  of  conveyance  in  fee  had  been  given  to  Wood. 
Wood,  in  his  answer,  and  in  his  cross-bill,  claimed  that  Olcott 
had  no  title  to  the  Rew  lands,  and  that  he,.  Wood,  was  entitled 
to  the  undivided  one-third  part  of  certain  lands  ealled  the  Bing- 
ham lands,  and  he  asked  that  Olcott  should  be  decreed  to  pay 
him  damages  by  reason  of  his  agent  having  refused  to  permit 
him  to  take  his  share  of  the  profits.    That  those 
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at  issue,  and  that  Mr.  Cady  the  arbitrator  passed  upon  those 
questions  alone,  in  making  his  award. 

The  replication  to  the  second  plea  was  that  the  submission  in 
question  was  not  made  respecting  the  claims  of  the  said  parties 
to  an  estate  in  fee,  in  real  estate,  as  the  defendants  had  alleged. 
Tlie  cause  was  tried  at  the  Albany  circuit  in  April,  1849,  be- 
fore Justice  Wright,  without  a  jury ;  who  nonsuited  the  plaintiff, 
on  the  ground  that  the  submission  was  forbidden  by  statute, 
and  that  consequently  both  the  submission  and  the  award  were 
void.     The  plaintiff  appealed* 

S.  Stevens,  for  the  plaintiff,  insisted  that  the  submission  and 
award  upon  which  this  suit  was  brought,  were  not  within  the 
prohibition  of  the  statute,  (2  R.  S.  446,  i2j  2d  eel-)  and  were 
therefore  valid.  I.  The  object  and  intent  of  the  statute  is,  to 
prohibit  the  submission  to  arbitration,  of  conflicting  claims  to 
the  title  of  an  estate  in  fee  or  for  life,  in  real  estate.  By  the* 
notea  of  the  revisers,  it  appears,  that  the  intention  was  to  enact 
the  ancient  rule  of  the  common  law,  to  wit,  that  the  frediold  or 
inheritance  could  not  be  determined  by  arbitrament,  and  also 
to  prohibit  the  award  taking  effect  as  an  estoppel^  upon  the 
right  or  title  to  the  freehold  or  inheritance.  (8  R.  S.  774, 2d 
ed.  title  14,  note  to  §  2.)  ^By  the  ancient  common  law,  an  award 
was  not  conclusive  updn  the  title  to  the  freehold  or  fee,  and 
therefore  actions  real,  which  could  not  be  for  a  less  estate  than 
a  freehold,  could  not  be  submitted  to  arbitrament.  The  reason 
was,  that  such  an  estate  could  not  be  transferred  by  the  parties 
themselves,  without  livery  of  seisin,  and  an  award  could  not 
supply  the  place  of  livery ;  and  if  land  was  permitted  thus  to 
be  aliened,  it  might  be  done  coUusively,  without  the  consent  of 
the  superior  lord.  (1  Rollins  Abr.  442,  ArbitrametU  A.  Id. 
444,  B.  14.  3  Bl  Cam.  16.  1  Bac.  Abr.  803,  ArbUrament 
A.  ed.  of  1842.  1  Com.  Dig.  660,  ArbitramefU  D.  3.)  So 
by  the  common  law,  the  title  to  an  estate  for  years,  or  to  an 
annuity  secured  upon  lands,  or  a  partition  between  tenants  in 
common,  could  not  be  determined  by  arbitrament.  But  submis- 
Btem  of  oontrovexsies  of  this  kind  are  authorised  by  the  statute. 
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The  prohilntion  anly  extends  to  daUns  to  an  estate  in  fee  or  for 
life.  It  does  not  prohibit  the  submission  of  any  claim  npon  a 
c(Hitract,  legal  or  equitable,  express  or  implied,  whatever  may 
be  the  sabjeot  of  that  oontract,  and  whether  the  remedy  upon 
the  contract,  be  at  law  or  equity.  Oonsequently,  a  claim  for  die 
specific  performance  of  a  contract  to  convey  lands  in  fee  or  fw 
life,  may  be  submitted  to  arbitration.  In  such  case  the  ques- 
tion of  title  to  the  land  does  not  arise,  any  more  than  if  the 
claim  were  for  damages  for  the  non-performance  of  such  a  con- 
tract. So  a  claim  for  a  trespass  upon  an,  estate  in  fee  or  finr 
life,  may  be  submitted  to  arbitration,  although  the  title  may 
come  in  question. 

II.  The  controversy  in  the  court  of  ehancery  was  not  about 
the  title  to  the  Bew,  or  the  Bingham  lands.  The  title  to  the 
Rew  lands  was  admitted  to  be  in  Wood.  The  complainant  in  the 
original  bill  claimed  that  by  contract  he  was  entitled  to  have  a 
conveyance  of  two-thirds  of  those  lands,  or  a  compensation  in 
damages  in  lieu  thereof.  By  the  cross-biU,  the  titie  to  the 
Bingham  lands  was  conceded  to  be  in  Olcott ;  but  Wood  claimed 
that  by  contract  he  was  entitled  to  one-third  of  those  lands,  and 
claimed  damages  only  for  the  breach  of  that  contract  The 
claim,  therefore,  in  the  original  bill,  was  in  the  nature  of  a  spe- 
cific performance  of  the  oontract  to  convey  those  lands,  or  for 
damages  for  the  breach  of  that  contract  The  claim  in  the 
cross-bill  was  sinq)ly  for  damages,  jbr  the  breach,  of  the  eontraet 
to  give  Wood  a  participation  of  one-third  in  the  Bingham  lands. 
The  submission  of  such  a  controversy  to  arbitration  is  not  pro- 
hibited by  the  statute.  The  case  in  6  Paige,  288,  is  not  like 
this  case.  In  that  case,  the  claim  of  the  respective  parties  was 
under  conflicting  titles ;  besides,  the  opinion  in  that  case  on  that 
subject,  is  a  mere  dictum.  No  award  was  ever  made.  That 
part  of  the  relief  sought  in  equity,  which  prays  a  conveyance 
of  two-thirds  of  the  Bew  lands,  is  analogous. to  a  bill  for  parti- 
tion, where  the  complunant's  right  is  only  equitable.  And  as 
to  the  other  kind  of  relief  prayed,  it  is  merely  a  claim  for  dam- 
ages for  the  breach  of  a  contract    (4  John.  Ck.  iZL  271.) 

III.  But,  however  the  court  may  regard  the  relief  sought  by 
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the  suit  in  equity,  the  claim  submitted  to  the  arbitrators  tvas 
merely  a  claim  for  damages  for  a  violation  of,  contract  in  regard 
to  lands.  The  submission  was  between  Wood  and  Olcott  alone ; 
the  other  parties  to  the  suit  were  not  parties  to  the  submission. 
Wood  had  conveyed  the  Bew  lands,  so  that  he  could  not  convey 
any  part  of  them  to  Olcott,  and  Wood  did  not  claim  a  convey- 
ance of  the  Bingham  lands,  so  that  as  between  those  parties, 
all  that  could  be  claimed  by  either  of  them  before  the  arbitrator 
was  damages  for  the  breach  of  their  respective  alleged  contracts, 
and  the  submission  only  provides  for  the  payment  of  damages. 

IV.  The  decision  of  the  supreme  court  refusing  to  set  aside 
the  award,  is  conclusive  between  the  parties,  as  to  the  power  of 
the  arbitrator  and  the  validity  of  the  award.  If  the  submission 
was  void,  the  arbitrator  had  no  power.  If  the  arbitrator  makes 
an  award  under  a  submission  which  is  void,  he  as  much  exceeds 
his  power  as  when  he  awards  upon  a  matter  not  submitted  to 
him  by  a  valid  submission.'  In  either  ectse  the  arbitrator  ex- 
ceeds his  powers^  which  is  one  of  the  grounds  upon  which  the 
court  is  required  to  vacate  the  award.  (2  JK.  8.  447,  §  10, 
suhd,  4,  2d  ed.) 

N:  Hill,  Jun^  for  the  defendants.  I.  The  pleadings  in  the 
two  chancery  suits  plainly  show  that  the  subject  matter  submit- 
ted was  a  controversy  respecting  titles  to  lands  ;  Olcott  claim- 
ing a  part  of  the  Rew  lands,  and  Wood  a  part  of  the  Bingham 
lands,  f  I.  The  statute  forbidding  submissions  respecting  claims 
to  real  estate  is  not  confined  to  cases  where  the  legal  title  alone 
is  in  issue,  but  clearly  embraces  controversies  as  to  equitable 
tUles  also.  (2  R.  S.  541,  §§  1,  2.  6  Paige,  288.)  (1.)  This 
iB  plain  upon  the  language  of  the  statute,  and  the  legislature 
must  be  deemed  to  have  meant  what  they  have  said.  (20 
Wend.  561-2.  SmUh's  Com.  on  Stat.  627.  1  T.  R.  51. 
2  HiU,  35,  et  seq.  4  Id.  884,  394^,  413.)  The  first  section 
iMithorizes  submissions  of  all  controversies,  whether  they  relate 
to  matters  of  legal  or  equitable  cognizance,  except,  &o.  (2  R.  S. 
541,  §  1.)  The  secoai  section  prohibits  such  submission,  i.  4. 
of  legal  or  equitable  controversies,  if  thisy  involve  claims  ^to 
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any  estate  in  fee  or  for  life,"  &c.  (2  R.  S.  541,  §  2.)  TBe 
word  ani/.  moreover,  in  connection  with  estate,  obviously  contem- 
plates the  known  division  of  estates  into  legal  and  equitable  ; 
for  there  is  but  one  kind  of  legal  "  estate  in  fee  or  for  life," 
and  any  would  be  senseless.  {Crabb  on  Real  Prop.  5.  55 
Law  Lib.  6.  4  Hill,  884,  894-5,  418.  2  Id.  35,  et  seq.) 
(2.)  This  construction  is  not  only  required  by  the  language  of 
the  statute,  but  by  its  reason  and  spirit.  The  obvious  reason 
of  the  prohibition  was  that  controversies  respecting  real  estate 
were  too  important  and  intricate  to  be  disposed  of  by  arbitra- 
tion. (2  JR.  S.  774,  revisers'^  note.)  This  reason  applies  with 
peculiar  force  to  claims  respecting  equitable  estates ;  for  the 
absence  of  legal  title  does  not  simplify  the  controversy,  but 
renders  it  7nore  intricate.  {See  Crabb  on  Real  Property^  5. 
1  Barb.  Sup.  Ct.,  Rep.  499.  1  Paige,  147.)  Again,  a  claim 
of  the  equitable  estate  presupposes  a  counter-claim  of  the  legal 
estate ;  and  both  were  therefore  involved  in  the  controversy 
submitted.  III.  It  makes  no  difference  whether  the  claim  be 
for  the  land  itself,  or  an  equivalent  in  money,  provided  the  sub- 
mission involves  the  necessity  of  deciding  as  to  the  title.  The 
prohibition  is  against  submissions  respecting  the  claim  to  an 
estate ;  i.  e.  in  any  manner  relating  to  the  claim  or  right. 
(2  R.  S.  541,  §  2.)  The  arbitrator  in  this  case,  before  he  could 
determine  any  part  of  the  claim  or  controversy,  was  necessarily 
obliged  to  pass  on  the  question  of  title.  (See  2  Barb.  Sup. 
Court  Rep.  432 ;  2  Cowen,  83,  2d  ed.)  Besides,  the  suit  of 
Olcott  against  Wood  directly  prayed  for  a  conveyance,  inter 
cdia,  and  not  merely  an  equivalent  in  money. 

By  the  Court,  Willard,  P.  J.  The  controversy  embraced 
in  the  chancery  suits  was  not  respecting  the  claim  of  either 
party  to  any  estate  in  fee  or  for  life  to  real  estate,  which  is 
forbidden  by  the  statute  to  be  submitted  to  arbitration.  (2  R.  S. 
541,  §  2.)  The  title  to  the  Rew  lands  was  admitted  by  the 
pleadings  to  be  in  Wood.  The  claim  of  the  plaintiff  was  in 
the  nature  of  a  bill  for  a  specific  performance  of  an  agreement 
Bet  up  in  the  bill.    He  claimed  that  by  that  contract  he  was 
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entitled  to  a  conveyance  of  two-thirds  of  these  lands,  or  a  com- 
pensation in  damages  in  liea  thereof.  The  cross-bill  conceded 
the  title  to  th6  Bingham  lands  to  be  in  Olcott ;  and  Wood 
claimed  tliat  by  contract  he  was  entitled  to  one-third  of  those 
lands,  and  he  claimed  damages  only  for  the  breach  of  that 
contract.  As  the  cross-bill  was  merely  a  defense  to  the  original 
bill,  the  controversy  became  narrowed  down  to  this  ;  which 
party  had  sustained  the  most  damages  by  reason  of  the  several 
breaches  of  agreement,  if  the  latter  was  shown  to  have  been 
broken. 

The  proof  sustains  the  issue  on  the  part  of  the  plaintiff. 
Here  was  no  submission  respecting  the  title  to  lands.  There 
was  nothing  in  issue  in  the  chancery  suits,  that  could  have 
been  redressed  by  an  ejectment,  writ  of  right,  or  any  of  the 
actions  for  the  recovery  of  real  estate.  The  matter  in  contro- 
versy savored  of  the  personalty,  and  the  wrongs  sought  to  be 
redressed  could  be,  and  were,  appropriately  compensated  by 
damages. 

'  The  courts  have  allowed  the  boundary  to  lands  to  be  deter- 
mined by  arbitration.  {Sellick  v.  Addams,  15  John.  197.  Doe 
V.  Rosser,  3  East,  15.  Robertson  v.  McNiel,  12  Wend.  578.) 
A  decision  on  the  question  of  boundary  may  indirectly  con- 
clude the  parties  as  to  disputed  land.  Yet  in  such  cases  the 
abstract  question  of  title  is  not  in  issue.  Each  concedes  to  the 
other  the  title  to  his  own  lot,  and  the  only  question  is  where  is 
the  line  by  which  they  are  divided. 

The  estate  in  land,  which  is  forbidden  to  be  submitted  to  ar- 
bitration is  an  estate  in  fee  or  for  life.  (2  R.  S.  541,  §  2.) 
Claims  to  an  interest  in  lands  for  a  term  of  years,  contro- 
versies respecting  the  partition  of  lands  between  joint  tenants 
and  tenants  in  common,  or  concerning  the  boundaries  of  land, 
or  the  admeasurement  of  dower,  may  be  submitted.  Some  of 
these  could  not  have  been  the  subject  of  arbitration  at  com- 
mon law. 

The  learned  judge  before  whom  this  cause  was  tried,  placed 
his  decision  upon  the  ground  that  the  claim  of  the  plaintiff  was 
to  an  equitable  title  to  the  fee  of  the  Rew  lands.    And  he  was 
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of  opinion  that  the  statute  inhibited  the  submitting  to  arbi- 
tration of  a  claim  to  an  equitable  fee,  as  well  as  a  claim  to  the 
legal  fee.  It  is  not  necessary  to  controvert  that  proposition. 
The  plaintiff  in  the  original  cause  did  not  claim  an  eqmtable 
fee.  The  fee  was  conceded  to,  be  in  another,  and  was  not  in 
dispute.  A  party  who  seeks  the  specific  performance  of  an 
agreement  to  convey  lands,  or  damages  in  lieu  of  such  per- 
formance, is  not  making  a  claim  to  an  estate  in  fee,  within  the 
meaning  of  the  statute ;  he  is  merely  seeking  the  performance 
of  an  agreement,  or  a  compensation,  if  such  agreement  cannot 
be  performed. 

We  think  the  nonsuit  was  improperly  granted,  and  should  be 
set  aside  and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

[Franklin  General  Term,  July  6, 1862.     Willardf  Handy  Cody  and  C.  X». 
AUen^  Justices.] 


Sherwood  vs.  The  Saratoga  and  Washington  Rail- 
road Company. 

a  railroad  corporation,  whose  road  passes  through  two  or  more  counties,  may 
be  sued  before  a  Justice  in  either  county>  provided  the  process  can  beaerred 
on  the  pro{ier  officer  in  such  county. 

A  railroad  company  must  be  treated  as  an  inhabitant  and  freeholder  in  each 
county  where  its  track  is  laid.  Therefore  a  summons,  issued  agahist  such 
a  company,  by  a  justice  of  the  peace,  must  be  made  returnable  not  less  tlian 
six  nor  more  than  twelve  days  from  the  time  of  service. 

A  summons,  returnable  within  three  days  from  its  date,  is  a  nullity.  The  jus- 
tice has  no  Jurisdiction  over  the  corporation,  as  a  non-resident 

It  is  irregular  for  the  same  person  to  appear  as  attorney  for  both  parties,  on 
the  return  of  a  summons  issued  by  a  Justice. 

It  should  appear  by  the  return  to  a  summons  issued  by  a  Justice,  agafaut  & 
corporation,  in  what  manner  the  process  was  served ;  so  that  the  justice 
may  be  able  to  determine  whether  it  was  served  on  the  proper  officer. 

Where,  after  issue  Joined  in  a  justice's  court,  the  cause  is  adjourned  to  ano&er 
day,  the  Justice  should  not  proceed  to  the  trial  of  the  cause,  at  thtt'Sd* 
joumed  day;  in  the  absence  of  one  of  the  parties,  until  after  he  has  wilted 
an  hour  fr^m  the  time  to  which  the  cause  was  adjourned 
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This  was  an  appeal  by  the  defendant  from  a  judgment  of  the 
Washington  county  court.  The  cause  was  originally  commenced 
before  a  justice  of  the  peace,  to  recover  damages  for  an  injury 
to  the  plaintiff's  land  in  overflowing  the  same  by  the  construc- 
tion of  the  railway^  embankments,  &c.  adjoining  the  same.  The 
justioe  gave  a  judgment  for  the  plaintiff,  for  $61,75  damages, 
besides  costs ;  and  on  appeal,  the  county  court  affirmed  the 
judgment. 

W,  L.  P.  Warren^  for  the  appellant. 

Wail  ^  Parry,  for  the  plaintiff. 

JBy  the  Courtj  Willard,  P.  J.  This  suit  was  commenced 
on  the  29th  of  July,  1850,  by  summons  returnable  on  the  1st  of 
August,  which  was  returned  served,  by  Bushrod  W.  Sherwood, 
a  constable  of  the  town  of  Fort  Edward,  on  the  29th  of  July, 
1850.  On  the  return  day  the  parties  appeared,  according  to  the 
justice's  return,  by  the  same  attorney  and  joined  issue,  and  the 
suit  was  adjourned  till  the  10th  of  August,  at  10  A.  M. 

The  amended  judiciary  act  of  December,  1847,  {Laws  of  1847, 
p,  646,  §  45,)  repeals  so  Qiuch  of  the  act  of  1830,  as  to  the  juris* 
diction  of  justices  of  the  peace,  as  prohibited  them  from  enter*^ 
taining  an  action  against  corporations.  (2  R.  iS.  226,  §  4,  sub.  5.) 
The  act  of  1847  prescribes  that  the  process  by  which  any  suit 
shall  be  commenced  before  a  justice,  against  a  corporation,  may 
be  served  on  the  presiding  officer,  secretary,  cashier,  treasurer, 
or  any  director  or  trustee  thereof.  The  revised  statutes  pro* 
vide  that  the  first  process  against  freeholders,  &c.  shall  be  by 
summons,  returnable  not  less  than  six  nor  more  than  twelve 
days  from  the  time  of  service.  (2  R.  S.  227, 228,  §§  13, 14, 15.) 
They  provide  also  in  the  same  section  that  no  person  shall  be 
proceeded  against  by  summons  out  of  the  county  in  which  he  re- 
sides. The  justice,  in  this  case,  must  have  treated  the  defendant 
as  an  inhabitant  of  Washington  cotinty.  The  sumrnons  there 
fore  was  a  nullity,  being  returnable  within  three  days  from  its 
date. 


e52  CASES  IN  THE  SUPREME  COURT. 

Sherwood  v.  Saratoga  and  Washington  Bailroad  CoiQpaByr 

This  is  not  a  case  where  a  short  summons  was  admissible 
under  §  33  of  the  non-imprisonment  act.  {Laws  o/^lSSl,  p.  403,) 
That  section  gives  a  short  summons  against  a  defendant  only  m 
cases  where  the  defendant  resides  out  of  the  county  and  cannoi 
be  proceeded  against  by  warrant  under  the  30th  section  of  the 
same  act.  The  defendant  was  not  exempt  from  arrest  by  virtae 
of  the  30th  section,  but  from  the  very  nature  of  its  being*  The 
justice  had  no  jurisdiction  of  the  corporation  as  anon-resident. 
It  is  only  upon  the  notion  that  the  corporation  might  be  treated 
as  an  inhabitant  of  Washington  county,  that  he  could  entertain 
jurisdiction  at  all.  In  my  judgment  a  raili-oad  corporation, 
whose  road  passes  through  two.  or  more  counties,  may  be  sued 
before  a  justice  in  either  county,  provided  the  process  can  be 
served  on  the  proper  officer  in  such  county.  A  railroad,  com- 
pany must  be  treated  as  an  inhabitant  and  freeholder  in  each 
county  where  its  track  is  laid.. 

This  process,  being  irregular,  was  nat  cured  by  the  appear- 
ance on  the  return  day  of  it.  The  justice  states  that  both  par* 
ties  appeared  by  the  same  attorney.  The  45th  section  of  the 
statute  (2  R.  JS.  233,)  irequires  the  authority  to  appear  by  attor- 
ney to  be  either  written  or  verbal,  and  that  it  must  in  all  pases  be 
proved,  either  by  the  attorney  himself  or  other  competent  testi- 
mony, unless  admitted  by  the  opposite  party ;  and  the  justice 
shall  not  permit  any  person  to  appear  for  another,  without  such 
proof  or  admission.  It  was  irregular  for  one  attorney  to  appear 
for  both  parties.  The  practice  is  of  dangerous  tendency,  and 
should  be  discountenanced.  Syen  in  taking  judgment  by  con- 
fession on  bond  and  warrant  of  attorney,  it  waa  never  allowed 
for  the  same  person  to  act  for  plaintiff  and  defendant.  Here 
the  plaintiff  served  his  Qwn  summons,  axid  his  attorney  appeared 
for  the  defendant,  without  showing  any  authority. 

I  think  it  should  also  have  appeared  how  the  aummons  was 
served,  so  that  the  justjjqe.  might  have  been  abl^  to  determine 
whether  it  was  served  oa  th^  proper  officer*  For  diese  reaaons 
the  justice  did  not  obtain  jurisdiction  of  the  cause.  There  was 
wy  9iib«<3q.uent  appei^aaoe  of  th^:  p9irtie%^  m  person,  aor  \y  M- 


FllANKLIN— JULY,  1852.  653 


Sherwood  v.  Saratoga  and  Washiogton  Bailroad  Company. 

torney  whose.  a\i,1iborit|y  was  proved  aocordiBg  to  law,  to  give 
jurisdiction  tp.  tb^e  ju&tice  over  the  cause. 

Bat  admitting  that  the  justice  acquired  jurisdiction  when  he 
adjourned  the  lapt  time,  it  was  irregular  for  him  to  proceed  to 
the  tribal  of  the  ca^^se,  on  the  last  adjourned  day,  in  the  absence 
of  the  defendant,  until  he  had  waited  an  hour.  The  justice  cer- 
tiSea  that  the  cause  was  adjourned  tiU  10  o'clock  a.  m.  and  that 
between  10  and  11,  the  plaintiff  appeared  by  his  attorney,  and 
the  defendant  did  not  appear ;  whereupon  he  tried  the  cause,  &c, 
Qe  may  haye  waited  but  a  minute  beyond  the  hour.  It  is  true 
the  statute  (2  £^.  S.  2S3|  §  46)  requires  the  justice  to  wait  an 
hour  only  oi^  the  return  of  a  summons  or  attachment,  and  is 
silent  asi  to  th^e  period;  be  sbaU  wait  on  the  adtjoumment  of  the 
cause.  Ba,t  the  su^eme  couplet,  before  there  was  any  statute  on 
the  subject,  held,  in  Shufdt  r.  Cramer,  (20  Jhhn.  809,)  that 
the  jvstic^  shouJ^  waj^t  an  hour  for  the  party  fidling  to  appear 
on  the  adjou^ed  day ;  and,  we  have  held  the  same  way  in  sev- 
eral causes. 

Withput,  therefore,  looking  into  the  evidence  that  was  given, 
X  am  of  opii^ipn  thsit,  for  the  foregoing  reasons,  the  judgments 
both  oi^  the  justice  ai^l  of  the  coiMity  court  shouU  be  reversed. 

Judgment  reversed. 
[EranilIiIN  QfiNERAL  TiiaH,  July  5, 1862     WtOard,  Hahd^  Cady,  and  C.  L, 
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Williams,  appellant,  vs.  Fitch,  adm'r  cum  testamento  annexo 
of  E.  D.  Bennett,  deceased,  and  others,  respondents. 

An  appeal  from  a  decision  of  a  surrogate  coDfirmin^  the  probate  of  a  will 
upon  allegations  being  filed  against  its  validity,  mnBt  be  made  to  the  so> 
preme  court,  in  equity,  and  must  bo  brought  within  thirty  days  after  the 
'  making  of  the  decree  or  sentence. 

Where  a  party,  instead  of  moring  to  dismiss  an  appeal  immediately  on  its 
being  brought,  waits  until  the  final  hearing,  before  he  raises  the  question, 
he  will  not  be  allowed  costs. 

Appeal  from  the  surrogate's  court  of  Cayuga  county.  Enoch 
D.  Bennett  in  his  lifetime  made  and  published  his  will,  bearing 
date  January  10th,  1850,  and  died  on  the  9th  day  of  February 
next  following.  The  will  was  admitted  to  probate  February 
12th,  1860,  and  letters  of  administration  with  the  will  annexed 
were  afterwards  granted  to  Abijah  Pitch,  within  one  year  after 
such  probate ;  and  on  or  about  the  11th  day  of  February,  1861, 
the  present  appellant,  as  one  of  the  next  of  kin  to  the  testator, 
filed  in  the  ofSce  of  the  surrogate,  his  allegations  against  the 
validity  of  the  will,  with  a  view  to  having  the  probate  annulled 
and  revoked,  under  §§  30  to  36,  inclusive,  2  R.  S.  61,  62.  And 
such  proceedings  were  had  before  the  surrogate,  upon  the  said 
allegations,  that  (m  the  first  day  of  December,  1851,  the  surro- 
gate, after  hearing  the  proofs  and  allegations  of  the  parties, 
made  a  decree  confirming  the  said  probate,  and  dismissing  the 
allegations  with  costs.  From  that  decree,  the  present  appeal 
was  brought.  The  notice  of  appeal  was  filed  in  the  surrogate's 
office,  February  28th,  1853.  The  surrogate  made  a  full  return 
of  the  proceedings  and  testimony  taken  before  him,  upon  the 
allegations  filed  by  the  appellant ;  upon  which  the  oounsel  £)r 
the  appellant  contended  the  will  was  invalid  because  it  was  pro- 
cured by  fraud,  imposition  and  undue  influence,  and  for  that  rea- 
son asked  that  the  order  confirming  the  probate  thereof  and  dis- 
missing the  allegations,  be  reversed.  The  respondents'  ooonsel 
contended,  among  other  things,  that  this  court  had  no  jurisdiction 
to  hear  the  appeal,  because  it  was  not  taken  within  thirty  d&ya 
after  the  entry  of  the  decree  by  the  surrogate.  He  also  oo&- 
tended  that  the  decree  should  be  affirmed  on  the  merits. 
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Geo.  Rdthbun,  for  the  appellant. 
David  Wright,  for  the  respondents. 

By  the  Court,  Welles,  P.  J.  The  statute  provides  that 
appeals  from  decisions  of  surrogates,  revoking  or  confirming 
probates  of  wills  in  pursuance  of  allegations  filed  against  their 
validity,  or  against  the  competency  of  the  proof  thereof,  "  may 
be  made  in  the  manner,  within  the  time  and  with  the  efiect  pre- 
scribed by  law."  (2  R.  S.  62,  §  36:)  This  is  all  that  is  to  be 
found  in  the  statute,  in  relation  to  an  appeal  from  a  decision, 
such  as  we  are  now  called  upon  to  review.  It  merely  gives  the 
right  to  appeal,  and  leaves  to  other  provisions  of  the  statute 
to  direct  the  time  in  which  it  is  to  be  brought. 

"  After  any  will  of  real  or  personal  estate  or  of  both,  shall 
have  been  proved  before  a  surrogate,  any  devisee  or  legatee 
named  therein,  or  any  heir  or  next  of  kin  to  the  testator,  may, 
within  three  months  thereafter,  appeal  to  the  circuit  judge  of 
the  circuit,  from  the  decision  of  the  surrogate,  either  admitting 
such  will  to  record  or  probate,  or  refusing  the  same :  and  upon 
such  appeal  being  filed  with  the  surrogate,  it  shcUl  stay  the  re- 
cording  or  probate  of  such  will,  until  it  be  determined" 
(2  JS.  iS.  66,  §  55,)  Another  section  of  the  revised  statutes  de- 
clares that  *^  appeals  from  the  decisions  of  surrogates  by  which 
any  will  of  real  estate  shall  have  been  admitted  to  record,  or 
any  will  of  personal  estate  shall  have  been  admitted  to  probate ; 
or  by  which  any  such  will  shall  be  refused  to  be  admitted  to 
record  or  probate,  to  the  circuit  judge  of  the  circuit,  shall  be 
made  within  three  months  after  such  decision  made  and  entered, 
in  the  manner  and  with  the  security  specified  in  the  first  title 
of  the  sixth  chapter  of  the  second  part  of  the  revised  statutes." 
(2  R.  S.  608,  §  90.)  Section  100  of  the  same  .article  gives  an 
appeal  to  the  court  of  chancery  from  the  decision  of  the  circuit 
judge  upon  such  appeal  from  a  surrogate,  within  one  month 
from  the  time  such  decision  shall  have  been  certified  to  the  sur- 
rogate and  entered  in  his  office.  Section  105  relates  to  appeals 
from  decrees  of  snrrogades  for*  final  settlement  of  the  account 
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of  an  executor,  administrator  or  guardian,  and  requires  them  to 
be  made  within  three  months  after  the  decfee  shall  have  been 
recorded.  By  section  106,  appeals  from  orders  of  surrogates 
in  relation  to  the  appointment  or  removal  of  guardians,  are  to 
be  made  within  six  months ;  and  section  107  is  as  follows :  ^  In 
all  other  cases,  not  hereinbefore  specified  and  not  otherwise  lim- 
ited by  law,  appeals  from  the  orders,  decrees  and  sentences  of 
surrogates,  to  the  court  of  chancery,  shall  be  made  within  thirty 
days  after  such  order,  decree  or  sentence  shall  have  been  made.*^ 
These  I  believB  include  all  the  provisions  of  law  relating  to  the 
times  in  which  appeals  from  deqisions  of  surrogates  shall  be 
brought.  The  appellant's  counsel  contends  that  i  90  on  p.  608, 
and  §  55  on  p.  66,  above  recited,  which  allow  the  appeals  therein 
provided  for  to  be  brought  within  three  months,  embrace  sub- 
stantially the  present  case.  But  we  do  not  think  so.  Those 
sections  relate  to  appeals  from  decisions  of  surrogates  admU- 
ting  wills  to  record  or  probate^  or  refusing  the  same  ;  while 
the  order  appealed  from  in  this  case  did  neither.  The  section 
giving  the  appeal  in  this  case,  and  those  in  connection  with  it, 
contemplate  a  decree  admitting  a  will  of  personal  estate  only  to 
probate,  mcule,  and  letters  testamentary,  or  of  administration, 
with  the  will  annexed,  issued,  previous  to  the  filing  of  the  alle- 
gations against  the  validity  of  the  will  or  the  proof  of  it,  upon 
which  allegations  the  decree  to  be  appealed  from  has  been  made. 
They  do  not  contemplate  a  case  where  the  surrogate  has  refused 
the  probate,  but  are  confined  to  the  case  where  he  has  previously 
granted  it,  and  allegations  are  afterwards  filed,  &c.  The  next 
of  kin  has  one  year  after  the  probate,  to  file  his  allegations, 
and  may  appeal  from  the  decision  of  the  surrogate  thereon. 
That  appeal,  we  think,  the  statute  intended  should  be  to  the 
court  of  chancery,  and  not  to  the  circuit  judge,  and  should  be 
brought  in  thirty  days  as  provided  by  J  107,  p.  610,  above  re- 
cited. This  appeal  not  having  been  brought  within  that  time,: 
cannot  be  entcfrtained,  and  must  be  dismissed. 

No  costs  should  be  allowed  to  the  respondents,  for  the  reason 
that  they  have  neglected  to  raise  the  question  until  the  final 
bearing.    It  was  competent  for  them  to  move  to  hare  the  ap-- 


ERI1^-N0VEMB£R,  ISSS.  557 


Hosier  v.  Hilton. 


peal  dismiafled,  immediately  npen  its  being  brought.  It  is  tbe 
iBYariable  practioe  of  the  court  of  appeak  to  refuse  costs  in 
similar  cases. 

Ordered  accordingly. 

[MoNROB  General  Term,  September  6, 1868.     Wdles,  Sdden  and  T,  R. 
JSttwtg,  JitttieeaJ 
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Hosier  vs.  Hilton.  - 

The  act  of  the  legislatare,  of  March  28, 1850,  "  for  the  relief  of  the  creditors 
of  the  Lockport  and  Niagara  Falls  Railroad  Company,''  {Laws  of  1850, 
p,  159,)  Mras  not  void  as  violating  the  proTision  of  the  constitation  of  this  state 
which  declares  that "  no  private  or  local  bill,  which  may  be  passed  by  tho 
legislature,  shall  embrace  more  than  one  subject,  and  that  shall  be  expressed 
in  the  title."    Taggart,  J.  dissented. 

Neither  is  that  act  void,  as  being  in  conflict  with  the  first  section  of  the  8th 
article  of  the  constltntion,  which  provides  that  corporations  may  be  formed 
voder  general  laws,  but  shall  not  be  created  by  special  act,  except  for  mu- 
nicipal purposea,  and  in  cases  where  in  the  judgment  of  the  legislature,  tiie 
objects  of  the  corporation  cannot  be  attained  under  general  laws.  Tag- 
gart,  J.  dissented. 

That  act  created  no  new  corporation. 

The  legislature  has  authority,  under  the  constitution,  to  create  a  railroad  cor- 
poration by  special  act,  whenever  mtte/u^^wen^,  a  special  act  is  necessary ; 
notwithstanding  the  constitutional  provision. 

By  the  original  charter  of  the  Lockport  and  Niagara  Falls  Railroad  Com- 
pany, granted  in  1884,  the  directors,  in  case  of  disagreement  between  them 
and  the  owners  of  land  taken,  as  to  the  price,  were  required  to  present  their 
petition  to  the  vice  chancellor  of  the  8tii  circuit,  who  was  authorized  to  ap- 
point three  fyeeholders  to  appraise  the  land,  &c  By  an  act  passed  in  1647,  - 
the  authority  of  the  vice  chancellor  was  transferred  to  any  court  of  record 
of  the  county  where'  the  land  was  situated,  and  the  company  was  authorized 
to  apply  to  such  court,  and  proceed  in  the  manner  provided  in  their  charter, 
ibr  the  purpose  of  acquiring  real  estate.  Bdd  that  a  county  court  had  ju- 
risdiction of  proceedings  to  acquire  the  title  to  luid  situated  within  the  same 
Gounfy.  And  that  the  application  need  not  be  made  to  the  supreme  eourt  $ 
nor  need  the  proceedings  be  under  and  according  to  the  general  railroad  act 

The  county  court  is  not  deprived  of  jurisdiction,  in  such  a  case,  by  the  29th 
itnd/MHh  sections  of  the  code. 
Vol.  XV.  88 
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This  was  an  action  for  an  injury  to  real  estate.  The  de- 
fendant justified  the  entry  under  the  authority  of  the  "  Roch- 
ester, Lockport  and  Niagara  Falls  Railroad  Company."  The 
entry  upon  the  premises  was  admitted.  The  important  ques- 
tions in  the  case,  arose  upon  the  defense,  namely,  whether  the 
Rochester,  Lockport  and  Niagara  Falls  Railroad  Company  had 
a  legal  existence  as  a  corporation  and  had  acquired  a  good  title 
to  the  hcus  in  quo,  and  a  right  to  enter  and  construct  their  road 
thereon.  The  facts,  and  the  questions  raised  by  the  plaintiff, 
appear  sufficiently  in  the  opinion.  The  learned  justice  before 
whom  the  cause  was  tried  held  that  the  defendant  was  justified, 
and  directed  a  verdict  for  the  defendant,  and  the  plaintiff  now 
moyed  for  a  new  trial,  upon  exceptions  taken. 

J3.  L.  BessGQi  ^^^  ^^^  plaintiff. 

E.  Darwin  Smith,  for  the  defendant. 

Marvin,  F.  J.  It  becomes  necessary  to  examine  the  statutes 
touching  the  Lockport  and  Niagara  Falls  Railroad  Company, 
and  the  statute  under  which  the  Rochester,  Lockport  and  Niagara 
Falls  Railroad  Company  claim  existence.  The  Lockport  and 
Niagara  Falls  Railroad  Company  was  incorporated  by  an  act 
passed  for  that  purpose,  April  24, 1834.  {Session  Laws,  p.  225.) 
The  stockholders  were  constituted  a  body  corporate,  with  power 
to  construct  a  single  or  double  railroad  from  Lockport  to  Niagara 
Falls.  The  directors  were  empowered  to  cause  examinations 
and  surveys  of  the  route  to  be  made,  and  to  select  the  line  for 
the  road|  and  designate  it  by  a  certificate  to  be  filed  in  the  office 
of  the  clerk  of  Niagara  county.  {Id.  i  15.)  The  corporation 
was  empowered  to  purchase,  &c.  real  estate.  If  there  was  a 
disagreement  as  to  the  price  of  the  land,  the  directors  were  em- 
powered to  present  their  petition  to  the  vice  chancellor  of  the  8th 
circuity  setting  forth,  &c.;  the  vice  chancellor  was  to  direct^uoh 
notice  to  the  owner  of  the  land,  as  he  should  deem  proper,  of 
the  time  and  place  of  hearing  the  parties,  and  upon  proof  of  due 
service  of  the  notice  he  was  authorized  ^o  appoint  three  oompt- 
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ient  and  disinterested  freeholders  of  the  county  of  Niagara  to 
appraise  the  land.  The  duties  of  the  commissioners  were  de* 
clared,  and  they  were  to  award  to  the  owner  what  they  should 
tleem  to  be  the/?*H  value  of  the  land.  The  vice  chancellor  was 
to  examine  the  report  and  hear  the  parties,  if  desired,  and  in- 
crease or  diminish  the  amount  awarded,  if  he  should  be  sati^- 
iBed  injustice  had  been  done. 

The  Lockport  and  Niagara  Falls  Railroad  Company  construct- 
ed the  road  from  Lockport  to  the  Falls.  By  an  act  passed  April 
24,  1841,  {Sess.  Laws,  p»  101,)  the  corporation  was  authorized 
to  extend  their  railroad  from  Lockport  to  the  western  termination 
of  the  Auburn  and  Rochester  railroad  in  Rochester,  or  to  the 
western  termination  of  the  Tonawanda  railroad  in  Batavia.  The 
corporation  was  authorized  to  increase  its  capital  stock.  It  was 
authorized,  in  constructing  such  road,  to  exercise  ^11  the  powers, 
and  it  was  subjected  to  all  the  provisions  and  restrictions  con- 
tained in  the  original  charter.  By  the  act  of  1842,  chapter  36, 
the  directors  were  authorized  further  to  increase  the  capital 
stock,  and  the  original  charter  was  so  amended  as  to  authorize 
the  commissioners  appointed  by  the  vice  chancellor  to  allow 
damages  to  the  owner  of  the  land  taken,  in  addition  to  the  simple 
valtie  of  the  land  taken.  By  the  act  of  1847,  {Sess,  L.  p.  504,) 
the  original  charter  was  so  amended,  as  to  authorize  the  corpo- 
ration to  obtain  authority  to  take  lands  in  like  manner  as  in  the 
charter,  by  applying  to  any  court  of  record  of  the  county  where 
the  land  is  situated,  and  such  court  was  empowered  to  perform 
the  same  duties,  and  grant  the  same  orders,  as  by  the  charter  was 
conferred  on  the  vice  chancellor.  And  by  this  act,  the  same 
proceedings  were  to  be  had  in  the  several  counties  into  or  through 
which  the  road  might  run,  as  by  the  charter  was  required  to  be 
done  in  the  county  of  Niagara.  The  act  of  1850,  {Sess.  Laws, 
p.  169,)  is  entitled,  "  an  act  for  the  relief  of  the  creditors  of  the 
Lockport  and  Niagara  Falls  Railroad  Company."  By  the  first 
section  of  this  act,  it  was  made  the  duty  of  the  president  of  the 
corporation,  or  oHe  of  the  directors  to  be  appointed  by  the  pres- 
ident, and  he  was  authorized,  to  advertise  and  sell  the  real  and 
personal  estate,  including  the  franchise  of  the  company,  at  pub- 
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lie  auction,  to  the  highest  bidder.  It  was  declared  that  the  sale 
ahould  be  absolute,  and  that  it  should  vest  in  the  purchaser  or 
purchasers  the  property,  real  or  personal,  of  the  company,  and 
ihe  franchise,  rights  and  privileges  of  the  corporation  as  folly 
and  as  absolutely  as  the  same  were  then  possessed  by  the  com- 
pany. The  money  arising  from  the  sale,  after  paying  costs,  was 
to  be  applied,  first,  to  the  payment  of  a  certain  judgm^it,  and 
then  to  other  liens  according  to  priority,  and  the  surplus,  if  any, 
was  to  be  divided  ratably  among  the  other  creditors,  and  then 
if  tibere  should  be  an  overplus  it  was  to  be  divided  ratably 
among  the  then  stockholders.  By  the  second  section  of  the  act, 
it  was  declared  that  the  purchaser  or  purchasers  should  have 
the  right  to  sell  and  distribute  stock  to  the  fuU  amount  which 
was  authorized  by  the  act  of  incorporation,  and  the  several 
amendments  thereto }  and  to  appoint  an  election,  and  choose 
nine  directors  for  the  management  of  the  corporation,  and  or- 
ganize the  company  anew,  by  such  name  as  a  majority  of  the 
directors  should  adopt  and  certify  to  the  secretary  of  state ;  and 
when  so  organized,  the  company  should  have  the  same  powers 
and  be  subject  to  the  same  restrictions  as  the  then  existing 
company.  There  was  then  a  proviso,  that  nothing  in  the  act 
should  impair  or  affect  the  subscriptions  for  new  stock,  or  the 
obligations  or  liabilities  of  the  company  incurred  in  the  exten- 
sion of  the  road  from  Lockport  to  Rochester,  dus.  It  has  seemed 
to  be  necessary  thus  to  bring  into  view  the  above  legislation,  in 
order  to  appreciate  the  objections  made  to  the  title  of  the  Soch* 
ester,  Lockport  and  Niagara  Falls  Railroad  Company  to  the 
locus  in  quo. 

It  is  insisted,  apparently  with  mudi  confidence,  by  the  plain- 
tiff's counsel,  that  the  act  of  1860  is  uneonstitutional  and  there- 
fore void,  upon  the  ground  that  it  violated  the  16th  section  oi 
article  three  of  the  constitutiom  of  this  state.  This  is  the  ina- 
portont  question  ia  this. case ;  and  as  my  brodier  Taggart,  for 
whose  opinions  X  have  greait  r(ii^>eet»  baa  eome  to  die  omidoBuai 
that  this  position  is  correct,  I  shall  prooeed  to  state  as  briei^ 
le  may  be,  my  reascma  for  a  different  opinioiK 

The  pnmsion  of  the  constttntioa  refbmd  to  i^  '^  Ko  private 
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or  looal  bill,  whioh  may  be  passed  by  the  legislature,  shall  em- 
brace more  than  one  subject,  and  that  shall  be  expressed  in  the 
title."  The  title  of  the  act  is,  '^  An  act  for  the  relief  of  the  cred- 
itors of  the  Lockport  und  Niagara  Falls  Railroad  Company."  It 
is  not  denied  that  the  first  section  of  this  act,  authorizing  the 
sale,  is  justified  by  the  title  of  the  act ;  but  it  is  insisted  that 
the  second  section  embraces  a  subject  or  subjects  differing  in 
duuraeter  from  those,  in  the  first  seotion,  and  that  they  are  not 
^'expressed  in  the  title"  of  the  aot ;  in  other  words,  that  the  ex- 
pression in  the  title  is  not  sufficient  to  authorize  the  matter  con- 
tained in  the  second  section.  The  only  "subject"  expressed  in 
the  title  is  the  relitf  of  the  creditors  of,  &c.  The  measure  or 
extent  of  relief  is  not  indicated.  No  one,  from  reading  the  titie 
of  the  act^  would  necessarily  get  the  idea  that  the  act  was  to 
provide  for  the  sale  of  the  real  and  personal  property  of  the 
company  and  its  franchises,  ice. ;  so  that  in  this  respect  it  might 
be  claimed  that  the  whole  act  is  obnoxious  to  the  objection  that 
the  title  does  not  express  the  subject.  But  in  the  view  I  take 
of  the  title  and  the  subjects  or  matters  in  the  body  of  the  act, 
no  such  objection  is  tenable.  The  Lockport  and  Niagara  Falle 
Railroad  Company  was  in  debt.  It  had  creditors  ;  and  we  learn 
from  the  act  that  some  of  them  had  judgments  against  the  com* 
pany.  The  object  of  the  act  was  to  provide  the  means  ioft  the 
payment  of  the  creditors,  and  as  large  means  as  could  be  raised 
from  the  property,  rights  and  franchise  of  the  company.  The 
course  authorized  for  this  purpose  was  a  sale  of-all  its  property 
and  frandbise,  the  proceeds  to  be  applied  to  the  payment  of  its 
debts,  and  in  case  there  should  be  any  overplus,  then  such  over- 
plus to  be  divided  unong  the  then  stockholders,  who  may  also 
be  regaarded  as  creditors  of  a  corporation. 

It  was  undoubtedly  important  to  obtain,  upon  the  sale,  a  very 
considerable  sum,  otherwise  the  creditors  might  get  but  little 
reUef  Hence  the  importance  of  including  in  the  sale,  the  fran- 
chise^ rights  and  privileges  of  the  corporation,  and  of  declaring 
thai  the  purohaeir  or  purchasetis  should  be  at  once  invested  with 
all  the  property  real  and  personal,  and  the  franchise,  rights  and 
privileges,  as  absolutely  as  the  some  were  then  possessed  by  the 
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company.  Had  the  act  simply  aathorized  the  sale  of  the  real 
and  personal  property  without  conferring  upon  the  purchaser 
any  of  the  corporate  rights,  it  is  not  probable^that  the  sale  would 
have  produced  much  relief  to  the  creditors.  Had  the  act  stop- 
ped with  the  first  section  it  would  have  been  very  imperfect 
The  property  of  the  corporation,  its  franchise,  rights  and  priv- 
ileges would  have  vested,  upon  the  sale,  in  the  purchaser  or  pur- 
chasers, but  there  would  have  been  no  directors  or  other  officers, 
and  by  the  original  charter  the  concerns  of  the  corporation  were 
to  be  managed  by  directors  to  be  chosen  annually  from  the  stock- 
holders. Would  the  purchaser  have  had  the  right  to  choose 
directoiis  ?  and  if  so,  where  would  he  have  found  the  stockholders 
from  whom  to  choose  them?  It  is  not  necessary  to  answer 
these  questions.  The  legislature  very  properly,  in  view  of  the 
new  state  of  circumstances,  made  provisions  by  which  the  pur- 
chaser or  purchasers  would  be  able  to  make  their  purchase  avail- 
able and  valuable,  and  without  which  or  other  useful  and 
valuable  provisions,  it  is  not  probable  that  the  property,  6cc.  of 
the  corporation  would  have  produced  enough  to  ajibrd  much 
relief  to  its  creditors.  The  legislature,  to  induce  persons  to 
purchase,  declared  what  their  rights  should  be,  and  I  am  really 
unable  to  see  why,  under  the  title  of  this  act^  '^  for  the  relief  of 
the  creditors  of,''  6cc.  the  legislature  had  not  the  power  to  grant 
to  the  purchaser  or  purchasers  any  privileges  or  corporate  rights 
which  may  be  granted  under  the  constitution,  as  an  inducement 
to  them  to  purchase  the  property,  franchise,  rights  and  privileges 
of  this  insolvent  corporation,  at  a  liberal  price,  so  as  to  raise 
money  for  the  benefit  or  relief  of  the  creditors  of  the  corporation. 
It  seems  to  me  that  all  the  provisions  of  the  act  are  well  calcu^ 
lated  to  efiect  the  object  indicated  or  expressed  in  the  title. 
But  in  truth  the  act  is  not  open  to  the  objection  that  it  confers 
new  powers  and  privileges,  ei(cept  perhaps  in  the  right  to  change 
the  name  of  the  corporation.  It  is  declared  that  the  purchaser 
or  purchasers  shall  have  the  right  to  sell  and  distribute  stodc  to 
the  full  amount  authorized  by  the  act  of  incorporation  and  the 
several  amendments  thereto.  The  increase  of  the  capital  stock 
had  been  authorized  by  previous  acts,  and  the  purchasers  ad- 
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quired  these  rights  and  privileges.  It  provides  for  an  election 
of  directors  and  the  organization  of  the  company  anew.  All 
this  was  necessary  to  make  the  purchase  available,  certainly  so 
far  as  the  franchise,  rights  and  privileges  were  concerned.  In 
organizing  the  company  anew  a  majority  of  the  directors  were 
authorized  to  adopt  another  name.  I  can  see  no  objection  to 
this,  under  the  title  of  the  act,  as  it  may  have  been  an. induce- 
ment to  the  purchaser  to  pay  a  more  liberal  price  and  thus  raise 
a  larger  fund  for  the  relief  of  the  creditors.  It  is  declared  that 
the  company,  when  so  organized,  shall  have  the  same  powers,  and 
be  subject  to  the  same  restrictions,  as  the  present  company.  All 
this  was  proper  under  the  title,  and  such  would  have  been  the 
effect  of  the  sale  of  the  property,  franchise,  rights  and  privileges 
of  the  corporation,  had  not  this  declaration  been  made  in  the  act. 
In  my  judgment  all  the  objections  made  to  the  constitutionality 
of  the  act  of  1850  are  unfounded. 

It  is  also  objected  that  the  act  of  1850,  for  the  relief  of  the 
creditors  of  the  railroad  company,  is  in  conflict  with  the  first  sec- 
tion of  the  8th  article  of  the  constitution.  It  is  insisted  that 
the  legislature,  by  the  act  of  1850,  created  a  railroad  corporation 
by  special  act,  after  the  general  railroad  law  had  been  enacted. 
There  are  two  answers  to  this  objection.  First  The  act  of  1860 
created  no  new  corporation.  The  Lockport  and  Niagara  Falls 
Railroad  Company  was  incorporated  in  1834.  Its  charter  had 
been  several  times  amended,  and  it  possessed  property,  fran- 
chises, rights  and  privileges,  which  under  the  act  of  1850  were 
sold,  and  the  company  was  organized  anew  by  choosing  new  di- 
rectors and  by  changing  its  name.  It  is  a  continuation  of  the 
first  corporation  under  a  new  name.  Second.  The  legislature, 
in  my  opinion,  has  authority,  under  the  constitution,  to  create 
a  railroad  corporation  by  special  act.  The  language  of  the 
constitution  is,  "  Corporations  may  be  formed  under  general  laws, 
but  shall  not  be  created  by  special  act,  except  for  municipal 
purposes ;  and  in  cases  where,  in  the  judgment  of  the  legisla- 
ture, the  objects  of  the  corporation  cannot  be  attained  under 
general  laws."  If  in  the  judgment  of  the  legislaiure,  the  ob- 
jects, of  the  corporation  cannot  be  attained,  under  general  laws. 
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then  the  legislature  has  the  power  to  create  the  oorporation  bj 
special  act.  Where  is  the  authority  to  control  the  judgment  of 
the  legislature  ?  Have  the  courts  the  power  to  reyiew  the  ads 
of  the  legislature  and  to  declare  that  in  a  particular  case,  where 
a  corporation  has  been  created  by  special  act,  the  case  waa  not 
one  where,  in  the  judgment  of  the  legislature^  the  objeet  of  the 
corporation  could  not  be  attained  under  general  laws?  The 
legislature  by  creating  the  particular  corporation,  declare  their 
judgment — the  members  acting  under  their'oaths  to  support  the 
constitution — ^and  in  my  opinion  courts  have  no  power  to  review 
this  discretion  or  judgment  of  the  legislature.  It  is  no  answer 
to  say  that  by  passing  a  general  law  authoriiing  the  formati<m 
of  corporations  for  specified  objects,  the  legislature,  haye  pro- 
nounced judgment  that  all  such  purposes  or  objects  can  be  at- 
tained under  general  laws.  The  legislature  may,  in  the  partic- 
ular case,  be  of  the  opinion  that  the  objects  cannot  be  sbttained 
under  general  laws,  and  how  are  we  to  ascertain  such  opinion  or 
judgment?  Again;  the  legislature  may,  as  often  happens^ 
change  its  judgment  or  opinion.  The  question  is  one  that  the 
courts  have  no  right  to  meddle  with ;  and  in  my  opinion  the 
legislature  has  the  power  to  create  any  corporation  by  special 
act,  so  fiur  as  section  one  of  article  eight  is  concerned.  Section 
eight  in  the  same  article  expressly  prohibits  the  legislature  from 
passing  any  act  granting  any  specud  charter  for  banking  pur- 
poses ;  thus,  impliedly  at  least,  leaving  the  legislature  to  the  free 
exercise  of  its  judgment  in  other  cases,  touching  the  propriety 
of  a  special  charter. 

In  the  case  under  consideration,  it  may  be  remarked  that  the 
objects  of  the  act  for  the  relief  of  the  creditors  of  the  Lockport 
and  Niagara  Falls  Railroad  Company  could  not  have  been  at- 
tained by  any  general  law.  I  dismiss  the  question  of  the  ooskz 
stitutionality  of  the  act  of  1850  for  the  relief  of  the  Lockport 
and  Niagara  Falls  Railroad  Company. 

There  are  numerous  other  exceptions  taken  by  the  plaintiff 'a 
counsel.  I  have  examined  them,  but  do  not  deem  it  necesisaiKj 
to  remark  upon  all  of  them.    All  the  exceptions  touching  the. 
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orgamsation  of '.the  company  anew,  by  its  present  name,  are  un- 
founded. 

The  corporation  instituted  proceedings  before  the  county 
court  of  Orleans  county,  for  the  purpose  of  acquiring  the  title 
to  the  locus  in  quo  for  its  road.  And  it  is  insisted  that  the 
county  court  had  no  jurisdiction.  By  the  original  charter,  as 
ife  have  seen,  the  directors  were  to  present  their  petition  to  the 
vice  chancellor  of  the  8th  circuit,  who  was  authorized  to  appoint 
three  competent  and  disinterested  freeholders  to  appraise  the 
land,  &c.  &c.  Wo  have  also  seen  that  by  the  act  of  1847,  the 
authority  of  the  vice  chancellor  was  transferred  to  any  court  of 
record  of  the  county  where  the  land  is  situated,  and  the 
company  was  authorized  to  apply  to  such  court,  and  proceed  ii^ 
the  manner  provided  in  their  charter,  for  the  purpose  of  acquir- 
ing real  estate.  The  land  in  the  present  case  is  situated  in 
Orleans  county,  and  the  Orleans  county  court  is  a  court  of  record, 
and  I  see  no  reason  why  it  had  not  jurisdiction  of  the  proceed- 
ings to  acquire  the  title  to  the  land.  The  corporation  has  all 
the  powers,  and  is  subject  to  all  the  restrictions,  pertaining  to 
the  Lockport  and  Niagara  Falls  Railroad  Company,  and  we 
have  seen  what  they  were.  It  is  now  said  that  the  application 
should  have  been  made  to  the  supreme  court,  and  that  the  pro- 
ceedings should  have  been  under  and  according  to  the  general 
railroad  act.  By  the  general  railroad  act,  all  the  powers  and 
privileges  contained  in  the  act  were  extended  to  all  existing 
railroad  corporations  within  the  state  ;  and  they  were  subjected 
to  all  the  duties,  liabilities  and  provisions  of  the  general  act, 
not  inconsistent  with  the  provisions  of  their  charters,  contained 
in  certain  sections  specified,  among  which  are  the  sections 
touching  the  acquisition  of  title  to  real  estate.  {Sess.  Laws 
1850,  p.  236.  i  49.)  The  proceeding  for  acquiring  title  under 
the  general  law  is  quite  different  from  the  proceedings  provided 
in  the  charter  of  the  present  corporation,  and  they  are  incon- 
sistent with  the  provisions  in  the  charter.  It  was  not,  in  my 
opinion,  intended  by  the  general  law  to  affect  the  special  pro- 
visions in  the  charter  of  this  company,  and  compel  it  to  adopt 
the  mode  pointed  out  in  the  general  act.    At  the  same  time  it 
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was  at  liberty  to  resort  to  the  mode  provided  by  the  general 
law,  as  all  the  powers  and  privileges  contained  in  that  law  are 
conferred  upon  this  corporation. 

It  was  also  objected  by  the  plaintiff  that  the  county  court 
had  been  deprived  of  all  jurisdiction,  by  the  code ;  and  we  are 
referred  to  section  29  of  the  code.  By  this  section,  all  statutes 
then  in  force  conferring  or  defining  thB  jurisdiction  of  the  county 
courts,  so  far  as  they  conflict  with  the  act,  are  repealed, 
and  it  is  declared  that  these  courts  shall  have  no  other  juris - 
'diction  than  that  provided  in  the  next  section.  By  the  11th 
subdivision  of  the  next  (80th)  section  the  county  court  may 
exercise  all  the  powers  and  jurisdiction  conferred  by  statute 
upon  the  late  court  of  common  pleas  of  the  county,  <fec.  respect- 
ing ferries,  &c.  enumerating  many  subjects,  and  adding  "and 
all  other  powers  and  jurisdiction  conferred  by  statute,  which 
has  not  been  repealed,  on  the  late  court  of  common  pleas 
of  the  county  or  on  the  county  courts  since  the  late  courts  of 
common  pleas  were  abolished,  except  in  the  trial  and  determi- 
nation of  civil  actions."  The  power  conferred  by  the  act  of 
1847,  {Laws  of  1847,  p.  504,)  upon  the  county  court  of  Orleaas 
county  is  here  expressly  saved.  It  is  true  the  act  of  1847  does 
not  name  the  "  county  court,"  but  it  confers  the  power  upon  any 
court  of  record  of  the  county  where  the  land  is  situated,  and 
the  county  court  of  Orleans  county  was  and  is  a  court  of  record. 
It  is  not  necessary  to  resort  to  §  471  of  the  code,  to  which 
reference  was  made,  to  sustain  the  powers  of  the  county  court 
in  the  present  case.  Indeed,  as  I  understand  that  section,  it 
has  no  application  to  the  particular  question,  viz,  the  jurisdic- 
tion of  the  county  court ;  now  under  consideration.  By  au 
amendment  of  this  section  made  in  1852,  it  is  the  second  part 
of  the  act,  (the  code)  that  is  not  to  affect  certain  proceedings 
and  statutes  named,  among  which  is  "  any  special  statutory 
remedy  not  heretofore  obtained  by  action."  This  relates  to 
special  statutory  remedies,  a  question  of  practice  and  not  of 
jurisdiction.  It  is  in  the  first  part  of  the  code  that  the  juris- 
diction  of  the  courts  is  defined,  and  there  in  subdivision  11, 
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J  30,  I  find  the  power  of  the  county  court  of  Orleans  county 
to  act  upon  the  petition  presented  in  this  case,  properly  saved. 

Many  objections  were  made  to  the  petition  presented  to  the 
county  court  by  the  corporation,  on  the  ground  that  it  did  not 
contain  the  requisite  facts  to  give  jurisdiction.  The  petition  i^ 
•properly  addressed,  and  it  is  the  petition  of  the  directors  of  the 
Rochester,  Lockport  and  Niagara  Falls  Railroad  Company.  It 
shows  that  the  route  of  the  road  of  the  company  as  surveyed  and 
laid  out  runs  through  the  farm  of  the  plaintiff,  situate  in  the  county 
of  Orleans,  and  all  other  facts,  as  it  seems  to  me,  necessary  to 
show  jurisdiction.  It  is  signed  A.  Ward,  vice  president,  and  he 
makes  an  affidavit  that  he  is  one  of  the  directors  and  vice  pres- 
ident of  the  company,  and  that  the  fects  set  forth  in  the  petition 
are  true,  <fcc. 

Many  of  the  objections  are  founded  upon  the  position  that 
-the  proceedings  should  have  been  under  the  general  railroad  act. 
These  objections  have  been  sufficiently  answered.  By  advert- 
ing to  the  charter,  {Sess.  Laws  1834,  p.  228,  §  14,)  it  will  be 
seen  that  the  directors  may  present  their  petition,  setting  forth 
the  necessity  of  such  lands  for  the  making  of  the  road,  and  of 
the  attempt  and  failure  to  purchase  the  same,  with  the  name 
and  residence  of  the  owner,  and  the  reason  why  the  purchase 
cannot  be  made,  and  thereupon  the  vice  chancellor  was  to  direct 
notice  to  be  given  to  the  owner.  The  petition  contained  sub- 
stantially all  the  facts  required  by  the  statute,  and  was,  in  my 
opinion,  amply  sufficient  to  give  the  court  jurisdiction.  And 
this  jurisdiction  was  not  lost  by  any  omissions  on  the  part  of  the 
court  to  comply  with  the  requisites  of  the  charter. 

The  defendant  proved  the  filing  of  a  map  and  survey  duly 
certified  by  a  majority  of  the  directors  of  the  Lockport  and  Ni- 
agara Falls  Railroad  Company,  in  December,  1848,  and  a  cer- 
tificate of  the  location  of  the  road,  and  offered  them  in  evidence, 
and  the  plaintiff  objected  on  the  ground  that  the  railroad  com- 
pany were  bound  to  show  that  they  had  surveyed  and  located 
the  route  of  their  road ;  and  also  because  it  did  not  appear  that 
the  ^^  last  named  company  "  had  adopted  this  map  and  location. 
These  objections  are  not  well  founded.    The  plaintiff's  counsel 
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has  been  in  error  in  supposing  that  the  "last  named  com- 
pany," as  he  designates  the  corporation  by  its  new  name,  was 
obliged  to  do  over  what  had  been  done  by  the  Lockport  and 
Niagara  Falls  Railroad  Company,  touching  the  location  of  the 
road,  the  making  of  maps,  and  surveys,  &c.  &c.  The  act  of 
1850,  for  the  relief  of  the  creditors  of  the  Lockport  and  Niag- 
ara Falls  Railroad  Company,  answers  all  these  objections.  The 
purchaser  or  purchasers  took  all  the  property  and  the  franchiae 
and  the  rights  and  privileges' of  the  corporation,  as  they  then 
existed,  and  when  it  was  organized  anew,  by  its  new  name,  it 
occupied  the  position  the  corporation  occupied  at  the  time  of  the 
sale,  with  all  its  previous  powers,  and  subject  to  its  restrictions; 
and  all  that  had  been  done  enured  to  its  benefit.  It  is  not 
necessary  to  examine  particularly  whether  the  two  questions 
put  by  the  plaintiff  to  his  witness,  upon  the  question  of  dam- 
ages were  improperly  overruled,  as  the  justification  of  the  de- 
fendant was  complete.    A  new  trial  should  be  denied. 

MuLLETT,  J.  concurred. 

Taggart,  J.  dissented.  New  trial  denied. 

[Erie  Oen£Bal  Term,  November  7}  1853.    Marmnf  MuUeU  and  Taggart, 
Justices.] 
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ACTION. 

1.  Although  the  owner  of  land  has  a 
right  to  erect  a  house  thereon,  to 
cover  it  with  a  roof  which  will  pre- 
vent the  rains  from  falling  upon  the 
surface  it  covers,  and  to  turn  the 
water  falling  upon  such  roof,  upon 
any  portion  of  his  own  soil,  at  any 
point  and  in  any  quantity  he  may 
choose,  yet  for  any  diversion  or  in- 
terruption, to  the  manifest  injury  of 
another,  he  is  responsible.  Bellovfs 
V.  SackeUf  96 

2.  Thus  where  the  eaves  of  the  defend- 
ant's building  came  within  about 
two  feet  of  a  dwelling  house,  erected 
by  tho  plaintiff  upon  his  lot  adja- 
cent, and  owing  to  a  want  of  suitable 
repairs  to  tho  gutter  of  the  defend- 
ant's building,  the  water  from  his 
roof  fell  between  the  buildings,  and 
by  percolation  found  its  way  into 
the  plaintiff's  cellar,  through  the 
wall,  to  the  injury  of  his  wall,  and 
the  lower  timbers  of  his  house; 
Hdd,  that  an  action  would  lie ;  al- 
though it  did  not  appear  whether 
the  water  iVom  the  defendant's  roof 
actually  fell  upon  his  own  land,  or 
not.  ib 

8.  It  seems  that  such  an  action  may  be 
brought  against  the  owner  of  the 
building,  as  the  one  who  keeps  up 
and  maintains  the  erection  which 
causes  the  liy ury,  whoever  may  be 
the  temporary  occupant  under  him. 

lb 


4.  To  render  the  objection  that  such 
action  should  have  been  brought 
against  the  tenant  in  possession, 
available,  it  shonld  be  shown  that 
the  tenant  was  bound  to  make  re- 
pairs, ib 

5.  An  action  brought  by  a  party  suing 
in  his  own  behalf  as  well  as  in  behalf 
of  other  persons  interested,  not  for 
the  purpose  of  asserting  a  common 
right,  nor  to  procure  an  account  and 
distribution  of  a  common  Aind,  nor 
to  restrain  the  commission  of  an  act 
injurious  to  property  or  rights  in 
which  the  plaintiff  and  those  in 
whose  behalf  he  sues  have  a  common 
interest,  but  to  avoid  an  assessment 
made  by  a  municipal  corporation 
upon  the  separate  lots  of  the  plain- 
tiff and  such  other  persons,  for 
grading  a  park,  and  to  restrain  tho 
collector  from  collecting  the  same, 
cannot  be  maintained.  BouUm  y. 
The  City  of  Brooklyn^  875 

6.  Such  an  action  will  not  be  enter- 
tained on  the  ground  that  it  is 
brought  to  prevent  a  multiplicity  of 
suits;  nor  on  the  ground  that  its 
object  is  to  remove  the  cloud  upon 
the  title  to  the  lands,  created  by 
the  lien  of  the  assessment.  ib 

7.  An  action  by  a  pledgor  of  stock,  to 
recover  damages  of  the  pledgee,  for 
selling  the  stock  at  private  sale  and 
without  notice  to  the  pledgor,  is  not 
an  action  for  trover  and  conversion, 
but  is  an  action  upon  cojUractf  and 
will  admit  of  a  setoff.  Skaman  y. 
Beeve,  464 
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ADMINISTRATION. 


Male  relatives  of  a  person  dying  intes- 
tate, who  reside  ont  of  this  state, 
and  who  are  under  the  ago  of  twen- 
ty-one years,  have  not  a  prior  right 
to  letters  of  administration,  over 
adult  females  of  the  same  degree  of 
kindred  residing  in  this  state.  Wick- 
wire  V.  Chapman^  302 


ADMISSIONS. 

The  rule  as  now  estahlished,  in  refer- 
ence to  the  oral  admissions  of  a  party 
to  a  suit,  permits  the  conrt  and  jury 
to  helieve  that  part  of  an  admission 
which  charges  the  party  who  makes 
it,  and  to  dishelieve  that  part  which 
discharges^  when  the  latter  is  im- 

^  probable  on  its  fkce,  or  is  discredit- 
ed by  the  other  testimony.  Roberts 
V.  Gee,  449 


DVEBSE  POSSESSION. 

■1.  Where  the  right  to  bring  a  writ  of 
right  existed  when  the  revised  stat- 
utes took  effect,  ejectment,  or  an 
action  under  the  code  in  the  nature 
of  ^ectment,  is  a  substitute  for 
such  writ,  and  an  adverse  possession 
of  26  years  is  required  to  bar  an 
entry.    Poor  v.  Bortotij  486 

5.  If  the  premises  were  wild  and  un- 
cultivated when  the  demandant's 
right  of  entry  accrued,  the  action  of 
ejectment,  as  a  substitute  for  the 
writ  of  right,  may  be  maintained 
without  actual  entry,  or  taking  of 
the  esplces  or  profits.  ib 

8.  Where  Itn  entry  has  been  made  upon 
wild  land,  and  a  clearing  made 
thereon,  but  it  is  not  proved  by 
whom,  the  presumption  is  that  the 
enti7  was  permissive,  and  it  will  be 
intended  to  have  been  under  the 
true  title,  and  not  in  hostility  to  it.  t^ 

4.  The  statute  to  prevent  champerty 
was  intended  for  the  protection  of 
adverse  claimants,  who  may,  if  they 
choose,  renounce  the  benefit  of  it.  tb 

6.  Where  the  adverse  claimant  aban- 
dons, or  voluntarily  surrenders  by 
quitclaim,  his  right  to  the  premises 
oefore  his  right  by  adverse  posses- 


sion ripens  into  a  title,  he  wHl  be 
concluded,  to  the  same  extent  as  if 
he  had  been  evicted  by  process  of 
law,  at  the  suit  of  the  owner,  by 
paramount  title.  i 

See  Dower,  1,  2. 


AFFIDAVIT 

See  Assessment,  &c.  2, 3, 4, 6. 
Attachment,  1, 4 


AGR^fcEMENT. 

1.  A  subscription  paper,  for  the  erec- 
tion of  a  church  edifice,  not  beluga 
contract  within  the  statute  of  frauds, 
the  consideration  on  which  it  is 
made  need  not  be  expressed  in  the 
instrument  itself  Tet  it  cannot  be 
upheld  OS  a  common  law  agreement, 
unless  it  be  shown  to  be  founded  on 
an  adequate  consideration.  Barnes 
V.  Ferine f  249 

2.  The  actual  consideration  may  be 
shown  by  parol.  ib 

8.  The  rule  prevails,  without  excep> 
tion,  that  when  no  consideration  is 
expressed  in  a  written  contract  not 
within  the  statute  of  Arauds,  parol 
evidence  is  admissible,  to  show  the 
actual  consideration.  ib 

4.  Where  a  subscription  paper  did  not 
set  forth  any  consideration,  but  the 
complaint  averred  that  the  consid- 
eration of  the  subscription  by  ihe 
defendant  and  others  was  the  agree- 
ment of  the  plaintiffs  as  trustees  of 
a  religious  society,  to  remove  the 
old  church  edifice  and  to  build  a 
new  one  on  the  same  site,  and  it 
alleged  that  in  consideration  of  tho 
subscriptions  the  trustees  had  re- 
moved tho  old  building  and  erected 
a  new  one  in  its  place,  at  a  cost  of 
several  thousand  dollars;  and  the 
proof  established  the  truth  of  the 
averment;  Held,  that  the  trustees 
were  entitled  to  recover,  in  an  ac- 
tion brought  upon  the  subscriptfon 
paper.    Hand,  J.  dissented.  ib 

6.  Beld,  that  instruments  In  the  ibl- 
lowing  form :  "  Bath,  January  18, 
1861.  Pay  Abram  Lent  fbr68;f 
bushels  wheat  in  store  at  three  c^its 
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below  first  quality  wheat.  L.  D.  H. 
.  for  L.  D.  Hodgman."—"  Bath,  Jan- 
nary  23, 1861.  Pay  Abram  Lent  for 
33i;  bushels  wheat.  S.  M.  C.  for 
L.  D.  Hodgman,"  were  not  bills  of 
exchange,  or  promissory  notes,  the 
sums  to  be  paid  not  being  specified ; 
but  that  they  were  valid  special 
agreements.     Lent  v.  Hodgman,  274 

6.  Held  alsoj  that  the  instruments  im- 
ported a  sale  of  the  wheat;  and 

'  that  the  contracts  were,  substantial- 
ly, that  the  defendant  would  pay 
the  plaintiff  the  market  price  for 
specified  quantities  of  wheat  sold  to 
him  by  the  plaintiff,  deducting  three 
cents  per  bushel,  from  one  quantity 
sold.  ib 

7.  HeldJurtheTf  that  there  was  no  such 
ambiguity  as  warranted  the  intro- 
duction of  parol  evidence  tending  to 
show  that  the  instruments  were  not 
contracts.  ib 

8.  Where  the  owner  of  a  patent  right 
-    transferred  to  another  the  exclusive 

right  to  make,  construct  and  use, 
and  sell  to  others  to  be  used,  the 
machine  invented,  in  the  state  of 
Ohio,  but  reserved  to  himself  the 
right  to  sell  machines  of  liis  own 
•  manufacture,  within  the  said  state ; 
the  purchaser  agreeing  to  pay  to 
the  vendor  ten  dollars  upon  every 
machine  made  and  sold  by  him; 
Held  that  the  agreement,  although 
in  the  nature  of  a  license  to  manu- 
facture and  sell,  was  more  than  a 
mere  technical  license ;  that  it  was 
a  fixed  contract  right  vested  in  the 
purchaser,  and  assignable  by  him. 
FiUs  V.  Jameson^  810 

9.  Held  also,  that  by  the  terms  of  the 
contract  the  purchaser  and  his 
assigns  could  retain  the  right  so 
long  only  as  he  or  they  prosecuted 
the  business  under  it.  That  when- 
ever tlie  business  of  making  the 
machines  was  abandoned  or  given 
up,  the  rights  secured  by  the  con- 
tract reverted  to  the  vendor.  That 
not  until  then  could  the  vendor  sell 
to  third  persons  the  right  to  make 

.  or  vend  the  machines,  within  the 
state  of  Ohio,  without  making  him- 
self liable  to  respond  to  the  original 
purchaser,  his  personal  representa- 
tives or  assigns,  for  all  the  damages 

.  sustained  by  reason  of  such  new 
Uceaae.  .  iJb 


10.  HM  further,  that  upon  the  death 
of  the  grantee,  the  contract,  and  all 
the  rights  secured  to  him  by  it,  went 
to  his  personal  representatives  as 
assets.  But  that  they  could  not 
carry  on  business  under  it,  any  fVir- 
ther  than  was  necessary  to  complete 
machines  begun  by  the  intestate  in 
his  lifetime  and  remaining  unfin- 
ished at  his  death.  ib 

11.  And  it  not  appearing  that  the 
value  of  the  contract,  as  a  chose  in 
action,  was  diminished  by  the  grant- 
ing of  a  new  license  from  the  ven- 
dor to  third  persons,  to  make  and 
sell  machines  in  Ohio,  after  the 
death  of  the  purchaser ;  held  also, 
that  the  only  damage  sustained  by 
the  representatives  of  the  original 
purchaser,  in  consequence  of  such 
new  license,  was  in  the  diminished 
price  of  the  machines  completed  by 
them.  if 

12.  Held  further,  that  the  granting  of 
such  new  license  by  the  vendor,  to 
other  persons,  while  the  represent- 
atives of  the  original  purchaser  were 
engaged  in  finishing  machines  left 
incomplete  by  their  intestate,  fJ^U 
lowed  by  the  act  of  building  and 
vending  machines  under  and  by 
virtue  of  such  license,  was  not  a  bar 
to  an  action  upon  the  contract,  by 
the  vendor,  to  recover  the  sums 
agreed  to  be  paid  by  the  purchaser 
upon  machines  manufactured  by 
him ;  but  was  available  to  the  de- 
fendants by  way  of  recoupment  of 
damages,  only.  ib 

18.  Where  a  person  is  employed  for  • 
corporation,  by  one  assuming  to  act 
in  its  behalf,  and  renders  services 
according  to  the  agreement,  with 
the  knowledge  of  its  officers  and 
without  ol^^tion  on  their  part  and 
notice  that  the  contract  is  not  re- 
cognized, such  corporation  will  be 
held  to  have  sanctioned  the  con- 
tract and  will  be  compelled  to  pay 
for  the  services  according  to  the 
agreement,    faster  v.  Lm  Hu£,   828 

14.  Having  availed  itself  of  the  ser- 
vices, it  will  not  be  allowed  to  say 
that  the  original  agreement  was  not 
made  by  a  person  legally  authorized 
to  contract  ib 

16.  But  where  the  contract  is  still  ex- 
ecutory, aikd  nothing  has  been  done 
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under  it ;  and  the  action  is  to  recover 
damages  merely  for  non-perform- 
ance, it  is  for  the  plaintiff  to  show 
a  legal  contract,  binding  upon  the 
corporation.  ib 

16.  The  law  raises  the  same  presump- 
tions against  corporations,  in  such 
cases,  as  against  natural  persons,  ib 

17.  Where  a  teacher  was  employed  to 
teacli  a  district  school,  by  one  of  the 
trustees  after  consulting  with  the 
others  separately,  and  she  taught 
pursuant  to  her  engagement,  with 
the  knowledge  of  tho  trustees  and 
without  objection  on  their  part; 
17' W,  in  an  action  for  her  wages, 
that  they  could  not  allege  she  was 
not  legally  employed.  ib 

18.  A.  contracted  to  sell  100  acres, 
about  two-fifths  in  quantity,  of  his 
homestead,  to  B.  at  $20  per  acre  ; 
$1000  to  be  paid  and  possession 
given  on- tho  Ist  of  May  then  next, 
and  "  a  good  warranty  deed"  to  be 
given  on  the  receipt  of  the  first  pay- 
ment. On  the  15th  of  May,  B.  gave 
to  A.  his  note,  payable  in  thirty 

•days,  for  S17&,  to  apply  in  part  pay- 
ment of  tho  purchase  money,  and 
which  tho  latter  tran«ferred  to  a 
bank,  and  B.  w^as  sued  and  com- 
pelled to  pay  itjafbcritcame  to  ma- 
turity. The  homestead  of  A.  was 
mortgaged  for  2600  or  $3000.  There 
was  no  proof  whether  B.  had  knowl- 
edge of  this  incumbrance  at  the 
time  of  the  contract,  or  not.  In 
August  next  ensuing  after  the  note 
became  due  and  aflter  B.  had  been 
sued  upon  it,  B.  asked  A.  if  he  would 
give  him  a  deed  '*  free  from  all  in- 
cumbrances ;"  to  which  A.  replied 
he  could  not,  unless  he  would  ad- 
vance him  the  money  to  pay  the 
mortgage.  On  the  1st  of  May,  when 
the  first  paj'ment  was  to  be  made,  a 
release  as  to  tho  premises  contract- 
ed to  be  sold,  was  in  tho  hands  of 
the  agent  of  the  mortgagee,  ready 
to  bo  delivered  on  tlio  receipt  of 
$1000.  In  an  action  by  B.  to  re- 
cover what  he  had  paid  on  the  note, 
Helff^  he  could  not  recover.  Gar- 
lock  V.  Latie^  869 

19.  When^a  contract  is  made  by  a 
8tat«  prison  inspector,  for  the  labor 
of  the  convicts,  the  length  of  time 
for  which  the  contract  is  to  run,  and 
the  number  of  convicts  to  bo  em- 


ployed, must  be  definite,  and  mnsi 
be  specified  in  such  contract ;  other- 
wise it  will  be  void.   Horner  Y,  Wood, 

871 

20.  Accordingly,  where  the  time  meor 
tioned  in  a  contract  was  fh>m  three 
to  five  years,  and  the  number  of  con- 
victs was  from  fifty  to  one  hundred ; 
Haldj  not  a  compliance  with  the 
statute.    (Lflir5  o/ 1847,  ;>.  593.)  ib 

21.  When  a  contract  is  the  mere  sub- 
ject matter  of  a  new  engagement,  it 
is  not  necessary,  in  an  action  to  en- 
force such  now  engagement,  and  not 
for  tho  purpose  of  carrying  out  the 
provisions  of  the  original  contract, 
to  set  forth  in  the  complaint  that 
the  requisite  steps  were  taken  to 
make  such  original  contraet  eflect- 
ual.  ib 

22.  Where  stock  is  pledged  as  security 
for  a  loan  of  money,  the  lender 
agreeing  that  he  will  give  to  the 
borrower  thirty  days'  notice  to  re- 
deem said  stock,  after  the  note  be-  , 
comes  duo  and  before  a  transfer 
thereof,  and  in  case  of  a  sale  of 
tho  stock,  to  pay  the  borrower  the 
balance,  after  satisfying  the  note, 
and  $20  for  expenses,  this  is  a  valid 
agreement,  which  may  be  enforced 
between  the  parties;  although  it 
will  not  afiect  the  legality  of  a  sale 
of  tho  stock,  made  by  the  pledgee. 
A  bona  fide  purchaser  from  him  will 
be  protected.  S.  B.  Strong,  J.  dis- 
sented.    Seaman  v.  Reeve,  464 

23.  In  this  state,  no  absolute  property 
can  be  acquired  in  the  person  or 
personal  services  of  an  adult,  by  an 
executory  contract;  nor  can  such 
a  contract  be  enforced  by  any  crim«- 
inal  proceeding.  Hmghl\.  Badge- 
ley,  499 


APPEAL. 

1.  Whore  a  summons,  issued  by  a  Jua- 
tice  of  the  peace,  was  daring  the 
absence  of  the  defendant  fVom  home, 
served  upon  his  son,  and  the  JustioCr 
without  any  appearance  by  the 
defendant,  rendered  a  iudgment 
against  him,  the  constable  having 
returned  the  summons  personally 
served;  BbU,  that  the  Judgment 
might  be  reversed  on  B|)peMr  tbe- 
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error  of  Ikct  appeariog  by  affldaTit. 
rUek  V.  Detain,  47 

2.  The  remedy  by  appeal  is  applica- 
ble as  well  to  cases  of  jurisdictional 
defects  as  to  those  of  mere  irregu- 
larity, ib 

d.  Where  evidence  offered,  on  a  trial 
before  a  justice,  is  objected  to  and 
excluded,  and  neither  the  g^rounds 
of  the  objection,  nor  tho  object  of 
the  proof,  are  stated,  and  the  court, 
on  appeal,  can  see  that  a  good  ob- 
jection might  have  been  taken,  it 
will  presume  that  the  proper  ob- 
jection was  taken,  and  the  decision 
made  upon  that  ground.  Bellows 
Y.  Sackett,  96 

4.  So  where  evidence  is  admitted  by 
the  justice,  after  objection,  and  it 
appears  fVt>m  the  return  that  the 
objection  was  general,  and  the  court 
can  see  that  the  subject  matter  of 
the  evidence  was  proper,  and  that 
only  the  manner  of  proving  such 
•facts  was  objectionable,  it  will  pre- 
sume that  no  objection  was  made  to 
the  manner  of  proving  the  fact,  but 
that  the  party  objected  to  any  proof 
of  such  fact  lb 

6.  An  appeal  ft-om  a  decision  of  a  sur- 
rogate confirming  the  probate  of  a 
will  upon  allegations  being  filed 
against  its  validity,  must  be  made 
to  the  supreme  court,  in  equity,  and 
must  be  brought  within  thirty  days 
after  the  making  of  the  decree  or 
sentence.     WUliams  v.  rUchj     664 

6.  Where  a  party,  instead  of  moving 
to  dismiss  an  appeal  immediately 
on  its  being  brought,  waits  until  the 
final  hearing,  before  he  raises  the 
question,  he  will  not  be  allowed 
costs.  ib 

See  Practice,  5. 


ARBITRATION  AND  AWARD. 

.  Where  a  submission  of  a  partner- 
ship matter  to  arbitration  is  execu- 
ted by  one  of  three  partners,  in  the 
name  of  the  firm,  with  the  assent  of 
another  partner,  but  without  the 
knowledge  or  approval  of  the  third, 
the  award,  although  invalid  as  to- 
the  firm,  is  binding  upon  the  part- 

VoL.  XV.  85 


ner  executing  the  submission,  and 
upon  the  one  assenting  to  it.  Har- 
ringtvn  v.  Highanif  524 

2.  The  award  is  also  valid  as  to  tho 
other  party  to  the  submission. 
There  is  no  want  of  mutuality^  or 
consideration,  |n  the  agreement  of 
submission;  although  the  flrtn  is 
not  bound.  id 

B.  A  recovery  may  be  had  upon  such 
an  award,  against  the  partners  con- 
senting to  the  submission,  on  a  com- 
plaint against  all  the  members  of 
the  firm,  alleging  a  joiut  liability,  ib 

4.  When  arbitrators,  in  their  award, 
exceed  their  powers,  awarding  as  to 
matters  of  which  by  the  terms  of 
the  submission,  they  have  no  cog- 
nizance, the  award  is  nevertheless 
binding,  provided  the  good  can  be 
separated  from,  and  performed  in- 
dependent of,  the  bad,  ib 

5.  That  part  of  the  award  which-  re- 
lates to  matters  not  submitted,  may 
be  rejc-tted  as  surplusage.  ib 

6.  A  party  who  seeks  the  specific  per- 
formance of  an  agreement  to  convey 
lands,  or  damages  in  lieu  of  such 
performance,  does  not  thereby  make 
a  claim  to  an  estate  in  fee,  within 
the  meaning  of  the  statute  prohib- 
iting the  submission  of  claims  to 
real  estate  in  fee  or  for  life  to  arbi- 
tration.    OleoUY.  Woody  644 

7.  Therefore,  where  a  suit  is  pending, 
in  which  the  matter  in  controversy 
savors  of  the  personalty,  and  the 
relief  sought  is  a  specific  perform- 
ance in  respect  to  lands  of  which 
the  title  is  admitted  to  be  in  the 
defendant,  or  damages,  the  matters 
in  issue  in  such  suit  may  be  submit- 
ted to  an  arbitrator,  and  his  award 
will  be  binding.  ib 

See  Evidence,  9. 


ASSAULT  AND  BATTERY. 
See  Possession,  1,  2. 


ASSESSMENT  AND  ASSESSORS. 

1.  Assessors  have  the  power  to  cor- 
rect an  anessment  (except  to  in- 
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crease  an  estimate  of  property  after 
the  roll  has  been  deposited  with  one 
of  their  number  for  inspection,)  at 
any  time  before  their  roll  is  deliv- 
ered to  the  supervisor.  The  People, 
ex  rel.  IjorUlardf  v.  The  Supervisors 
of  WesichesteTf  607 

2.  An  affidavit  presented  to  assessors, 
for  the  purpose  of  procuring  a  re- 
duction of  an  assessment,  can  only 
be  sworn  to  before  the  assessors,  or 
one  of  them.  A  justice  of  the 
peace  has  no  authority  to  adminis- 
ter an  oath,  in  such  a  case.  ib 

3.  The  applicant  for  a  reduction  of 
the  assessed  valuation  of  his  per- 
sonal estate  must  make  affidavit 
that  the  value  of  the  personal  es- 
tate owned  by  him,  after  deducting 
his  just  debts,  &c.  does  not  exceed 
a  certain  specified  sum.  The  stat- 
ute does  cot  sanction  a  statement 
upon  belief.  id 

4.  An  affidavit  presented  by  a  trustee 
for  the  purpose  of  procuring  a  reduc- 
tion of  the  assessment  upon  pro- 
perty held  by  him  in  trust,  which 
merely  states  the  value  of  each  of 
the  estates  specified  in  the  sched- 
ule annexed  to  such  affidavit,  and 
alleges  that  the  statements  are  just 
and  true  according  the  best  of  the 
deponent's  knowledge  and  belief,  is 
defective.  ib 

5.  Such'  affidavit  should  specif^  the 
value  of  the  property  possessed  by 
the  applicant,  or  under  his  control 
by  virtue  of  the  trust,  after  deducts 
wag  the  just  debts  due  from  him 
and  the  stock  held  by  him  in  incor- 
porated companies  liable  to  tax- 
ation in  that  capacity.  ib 

6.  When  assessors  have  deposited  a 
copy  of  the  assessment  roll  with 
one  of  their  number,  and  given 
public  notice  that  they  have  done 
so,  and  »hat  they  will  meet  at  a 
specified  time  and  place  to  review 
their  assessments,  and  a  person 
complaining  of  the  assessment  in 
respect  to  his  i)roperty,  fails  to  pro- 
duce at  that  time,  his  affidavit  or 
other  proof,  showing  that  his  prop- 
erty has  been  over  estimated,  but 
subsequently,  and  before  the  assess- 
ors have  delivered  the  assessment 
roll  to  the  supervisor,  such  person 
produces  to  the  assessors  affidavits 


which  are  net  in  conformi^  with 
the  statute,  it  is  not  Gompalaory 
upon  the  assessors  to  reduce  the 
assessment.  ffr 

7.  They  have  at  least  a  diseretioD  on 
the  subject ;  and  with  the  exercise 
and  result  of  that  discretion,  the 
supreme  court  will  not  interfere,   ib 

See  Statutes,  8. 

Streets,  3,  4,  6,  7. 


ASSIGNMENT. 

An  assignment,  by  an  incorporated 
company,  of  all  its  property  to  a 
trustee,  in  trust  for  the  payment  of 
its  creditors,  ratably,  made  in  con- 
templation of  insolvency,  is  abso- 
lutely void,  by  statute.  (1  R.  S. 
603,  5  4.)     Harris  v.  T^mpsan,  62. 

See  Debtor  and  Creditor,  1  to  8. 


ASSIGNOR  AND  ASSIGNEE. 

• 

1.  Assignees  of  a  warehouse  receipt 
for  grain  can  take  no  greater  right 
or  interest  than  their  assignor  pos- 
sessed, and  are  chargeable  with  the 
same  notice  and  with  all  the  equities 
that  would  apply  to  him.  Ommcr- 
dal  Bank  of  Rochester  v.  CoU,      606 

2.  If  he  is  chargeable  with  sufficient 
notice  to  put  him  on  inquiry  which 
would  have  led  to  a  knowledge  of 
the  fraud  of  one  of  the  makers  of 
the  receipt,  it  is  the  same,  to  him, 
as  if  full  notice  of  such  fraud,  and 
the  falsity  of  the  receipt,  had  been 
proved  upon  him ;  and  in  that  event, 
the  same  consequence  attaches  to 
the  assignees.  ib 

8.  The  assignees  are  not  protected  as 
bona  fide  purchasers  or  holders,  as 
in  the  case  of  commercial  paper, 
but  they  take  the  assignment  cum 
onere,  and  occupy  no  better  posi- 
tion than  would  their  assignor, 
in  case  he  had  not  assigned  tho 
receipts.  {^ 

See  Married  Womsn,  8, 


ATTACHMENT. 

1.  Where  a  plaintifi;  applying  to  a 
justice  of  ^e  peaoe,  under  the  84th 
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section  of  the  non-imprisonment  act, ! 
{Lam  <?/1881,  p.  396,)  for  an  attach- 
'  roent  against  the  defendant,  pre- 
sented an  affidavit  in  which  he 
alleged  that  the  defendant  was 
ohout  to  dispose  of  his  property 
with  intent  to  defraud  his  creditors, 
and  assigned  the  existence  of  the 
following  facts  as  evidence  of  that 
intent,  viz.  that  the  defendant  left 
the  county  two  months  hefore,  and 
went  to  Canada  with  intent  to  re- 
main there,  taking  with  him  a  por- 
tion of  his  goods;  that  ho  had  no 
family  and  but  little  property ;  that 
he  was  offering  his  property  for  sale ; 
that  he  had  told  the  plaiptiff  tbat 
he  would  be  gfad  if  he  ever  got  his 
pay  of  him ;  that  no  civil  process 
could  be  served  on  him,  because  he 
kept  out  of  the  state ;  and  that  he 
refused  to  pay  any  thing  on  the 
plaintiff's  debt;  Held  that  these 
facts  proved  a  strong  case  of  inient 
to  dispose  of  property  to  defVaud 
creditors.  That  at  least  there  was 
some  evidence  for  the  justice  to 
act  upon,  in  issuing  an  attachment; 
and  that  his  proceedings  would  not 
be  reversed  for  insufficiency  of 
proof  in  that  respect.  Rosenfieldy. 
Howard^  646 

2.  A  return  to  an  attachment  issued 
by  a  justice  under  the  non-imprison- 
ment act,  in  which  the  constable 
states  that  he  has  seized  the  goods 
and  chattels  mentioned  in  the  in- 
ventory annexed,  and  that  the  de- 
fendaiU  not  being  found  in  tke  aniniy^ 
he  left  a  copy  of  the  attachment, 
&c.  duly  certified  by  him,  with  B. 
in  whose  possession  the  goods  were 
found,  "  the  defendant  having  no 
place  of  residence  in  the  county  of 
€."  is  sufficient,  although  it  does 
not  state  specifically  whether  the 
copy  of  the  attachment  was,  or  was 
not,  personally  served  on  the  de- 
fendant, as  required  by  section  86 
of  tbat  act.  ih 

3.  Soch  a  retam  will  be  understood 
as  alleging  tbat  no  personal  service 
haw  been  made ;  and  will  anthorize 
the  issuing  of  a  summons  against 
th«  defendant,  by  the  justice,  un- 
der the  88th  section  of  the  non- 
imprisonment  act.  ib 

4.  The    fact  that  an  affidavit  upon 
'  which  an  attachment  is  issued  by  a 

Jus(iC4»,  under    the    non-impriaoo- 


ment  act,  contains  faots  which 
would  have  waiTanted  an  attach- 
ment under  the  revised  statutes,  is 
not  a  ground  of  error ;  provided  ^e 
process  actually  issued  is  warrant- 
ed by  the  affidavit.  # 


B 

BAIL. 

1.  The  bail  required  by  section  187  of 
the  code,  is  the  substitute  for  spe- 
cial bail  under  the  former  practice. 
Stcicart  v.  Howard ^  26 

2.  A  person  not  liable  to  arrest  in  a 
civil  suit,  waives  his  privilege  by 
putting  in  bail.  ib 


BASTARD. 

1.  The  putative  fhthcr  of  an  illegiti- 
mate child  has  no  right  to  the  cus- 
tody of  the  child,  against  its  con- 
sent.    RobaUwL  V.  Armstrongs     2A*J 

2.  The  mother  is  entitled  to  the  custo- 
dy of  a  bastard  child ;  and  if  tho 
putative  father  wrongfully  and 
fVaudulently  obtains  possession  of 
the  child  and  retains  such  posses- 
sion, until  compelled  to  relinquish  it 
by  the  court,  on  habeas  corpus,  an 
action  for  false  imprisonment  will 
lie,  in  the  name  of  the  child.         ib 

8.  An  order  of  filiation,  in  a  caae  of 
bastardy,  cannot  be  made  upon  mere 
hearsay  evidence,  of  the  oontanaed 
absence  of  the  husband  of  the  moth- 
er, from  the  state.  Tke  People^  ex 
rel.  CrandaUjy,  Overseers  of  lit  Poor 
of  Ontario,  286 

8ee  Witness,  1. 


BILLS  OF  EXCHANGE. 

1.  The  nominal  proprietor  of  i^n  indi- 
vidual bank,  who  ftumishes  tho  secu- 
rities to  the  comptroller,  and  to 
whom  the  circulating  notes  of  the 
bank  are  delivered  by  that  officer, 
and  in  whose  name,  as  proprietor, 
all  the  contracts  and  transactions  of 


the  bank  are  made  and  conducted, 


is  a  "  ttttbtee  of  an  express  trust,' 


,f 
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within  4he  meaaivg  of  ^  113  of  the 
code;  and  may  therefore  properly 
mxe,  upon  a  bill  discounted  by  the 
bank,  without  uniting,  as  plaintifis, 
ether  persons  interested  in  the  bank, 
as  co-proprietoFS  with  him.  Bur- 
bank  Y.  Beach,  826 

2.  The  authority  of  a  notary,  to  de- 
mand payment  of  a  bill  and  give 
the  requisite  notices,  is  to  be  infer- 
red from  the  fact  that  the  bill  is  in 

.    his  posaession.  ib 

8.  And  if  hia  certificate  states  that  he 
presented  the  bill,  and  protested  the 
same,  at  the  request  of  a  particular 
bank,  it  may  also  be  fairly  inferred 
that  he  received  the  bill  fVom  that^ 
bank,  and,  as  they  had  possession 
of  it,  that  they  were  duly  authorized 
to  employ  the  notary.  ib 

4.  Where  a  notary's  certificate  states 
that  presentment  and  demand  were 
made  at  the  maturity  of  a  bill,  **  at 
the  office  of  C.  dt  S.  the  acceptors," 
this  language  imports  that  the  office 
was  their  place  of  bnsiness ;  and  it 
will  be  presumed,  in  favor  of  the 
notary,  that  the  time  in  the  day  was 
proper.  ib 

&  Where  the  certificate  states  that  the 
notary  "  gave  notice  of  the  non-pay- 
ment of  &e  said  bill  of  exchange,  to 
the  drawer  and  indorser ,  as  follows : " 
showing  a  due  service  by  mail,  it 
will  be  understood  to  mean  that  the 
notice  waa  of  non-payment  on  due 
presentment  of  the  bill  for  payment, 
aa  stated  in  the  certificate.  ib 

6.  A  reasonable  intendment  in  support 
of  the  official  act  of  the  notary,  will 
warrant  that  construction.  ib 

7.  If  the  party  sought  to  be  charged 
has  not  received  notice  of  non-pay- 
ment, it  is  in  his  power,  by  annexing 
to  his  answer  an  affidavit  denying  its 
receipt,  to  make  it  necessary  for  the 
plainliflfto  prove  the  notice, in  some 
other  way  than  by  a  notary's  certifi- 
cate. U  notice  was  received  rand  is 
defettive,  he  may  produce  it  and 
have  the  benefit  of  the  defect  If 
he  does  neither,  all  presumptions 
should  be  strongly  against  him.    ib 

•  See  AqabsmgnTi  &  { 


BOABD  OF  SUP£BVISOBCL 

After  an  assessment  roll  has  been  de- 
livered to  the  board  of  supervisors, 
at  their  annual  meeting,  and  been 
finally  acted  upon  by  them,  and  a 
warrant  has  been  issued  to  the  col- 
lector of  the  town,  with  a  copy  of 
the  assessment  roll  annexed,  coio- 
manding  him  to  collect  the  taxea 
apportioned  according  to  such  n>U, 
the  roll  has  passed  from  the  Juris- 
diction of  the  supervisors,  and  thej 
have  not  the  power  to  correct  iL 
The  Peopitr  ex  rd.  LoriUard,  v.  Tke 
Sufermsorsof  WesUkesler,  607 


BONA  FIDE  PURCHASER. 
See  Assignor  ano  Assignee,  S. 

BOOKS  OF  ACCOUNT. 
See  Evidence,  3,  i. 


CANALS.       ' 

.  Where  land  is  taken  and  appropria- 
ted by  the  state,  for  a  canal,  and  a 
claim  for  damages  is  made  by  the 
owner  of  the  land,  which  clahn  ia 
acted  upon  by  the  appraisers,  who 
decide  that  the  benefits  and  advan- 
tages arising  fh>ra  the  canal  are 
equal  to  the  loss  and  damage  sus- 
tained by  the  claimant,  this  adjudi- 
cation has  the  same  efifect,  in  pass- 
ing the  title  to  the  state,  as  a» 
award  of  damages  followed  up  by 
the  payment  thereof  to  the  claim- 
ant.    Rexford  v.  KtUgkl,  627 

2.  If  the  benefits  equal  or  exceed  the 
damages^  the  claim  is  extinguished 
the  moment  it  is  created.  t^ 


8.  A  mapaf  lands,  nuide  under  (he 
direction  of  the  canal  eommissioD- 
ers,  in  pursuance  of  the  statute, 
(1  R.  S.  218,  ^  4,  Slc.)  afibrds  pre- 
sumptive evidence  of  the  actual  ap- 
propriation of  the  premises  therein 
described,  by  the  state,  for  the  pur- 
poses of  the  canal.  ib 

4.  Such  map  aloncidoes  not  Teat  the 
title  in  the  state.    U  merely  de* 
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scribes  whiLt  lands  the  state  has 
taken;  and  is  admissible  in  evi- 
dence for  the  purpose  of  showing 
the  exact  quantity  by  metes  and 
bounds.  id 

6.  Like  a  record,  it  affords  evidence 
that  all  the  antecedent  steps  were  ta- 
ken, by  the  canal  commissioners,  ib 

0.  The  statute  which  requires  canal 
appraisers  to  make  reg:u]ar  entries 
of  their  determination  and  apprais- 
al, with  a  description  of  the  several 
premises  appropriated  for  the  canals, 
in  a  book  or  books  to  be  kept  by 
the  canal  commissioners,  and  to  cer- 
tify and  sign  their  names  to  such 
entries  and  appraisals,  and  to  certify 
their  determination  as  to  the  prem- 
ises which  will  suffer  no  damage,  or 
will  be  benefited  more  than  injured, 
is  merely  directory.  ib 

7.  The  omission  to  keep  such  books, 
or  to  make  such  entries,  although  it 
may  weaken  the  evidence  by  which 
the  title  of  the  state  is  proved,  will 
not  impair  such  title.  ib 

S.  The  title  of  the  state  rests  upon  the 
appropriation  of  the  land,  under  the 
statutes  authorizing  the  construc- 
tion of  the  canals,  foUowed  by  the 
appraisal  nnd  payment  of  the  dam- 
ages, or  the  a4judication  by  the 
proper  board  of  appraisers  that  the 
benefits  equal  the  damages.  ib 

9.  The  title  which  the  state  takes  is 
not  a  mere  easemerUt  but  an  estate 
in  fee,  which  vests  on  the  payment 
of  the  damages.  ib 

10.  Commissioners  appointed  under 
section  6  of  title  6,  of  the  charter  of 
the  city  of  Buf&lo,  are  not  authori- 
zed to  assess  upon  the  real  estate  of 
those  benefited  by  a  canal  about  to 
be  made,  the  cost  or  expense  of  con- 
structing the  same,  in  addition  to 
their  estimate  and  assessment  of 
damages.  Barney  v.  Tke  City  of 
Buffalo,  467 

11.  The  assessors  appointed  by  the 
common  council,  pursuant  to  section 
11  of  the  charter,  have  power  to  as- 
sess such  costs  or  expenses ;  and  an 
assessment  thereof,  by  them,  is 
valid.  ib 

12.  Where  the  common  council  of  the 
.city  of  Bnfiklo  resolve  and  deter- 


mine to  take  and  appropriate  the 
land  necessary  to  lay  out  and  con- 
struct a  ship  canal,  and  cause  notice 
of  their  intention  to  be  published  14 
days,  in  the  city  pap^ ;  and  com- 
missioners to  assess  the  damages 
are  duly  appointed,  who  take  the 
oath  of  ofiice  but  do  not  act,  the  re- 
corder's  court  has  the  power,  after 
notice  of  an  application  for  that 
purpose  has  been  published  for  80 
days,  to  appoint  new  commissioners ; 
without  requiring  the  proceedings 
to  be  commenced  de  novo.  ib 

18.  The  power  of  the  court  to  appoint 
is  not  exhausted  by  the  first  ap- 
pointment, ib 

14.  The  court  may  also  appoint  another 
commissioner  in  the  place  of  one 
who  is  interested,  and  has  been  ap- 
pointed inadvertently.  ib 


GASES  DOUBTED  OR  COMMENT- 
ED UPON. 

1.  The  view  taken  of  ^  126, 1  Revised 
Statutes,  626,  in  JFHUA  v.  The  Com- 
musioners,  <f<.  of  Cortland,  (22  Wend, 
182,)  was  not  well  considered,  and 
is  not  warranted  by  the  cases  cited 
in  support  of  it    Tucker  v.  Bankin, 

471 

2.  The  correctness  of  the  decision  in 
Putnam  v.  Mann,  (8  Wend.  202,) 
doubted  by  pARxaa,  J.  FKtch  v. 
Devlin,  47 

3.  Van  Keuren  v.  Parmelee,  (2  Conut. 
628,)  distinguished  from  the  present 
case.    Reid  v.  MeNaugkton,       168 


CERTIORARI. 

1.  Although  the  decisions,  upon  the 
question  how  fiir  the  supreme  court, 
upon  a  common  law  certiorari,  will 
look  into  the  return,  to  review  and 
correct  errors  in  respect  to  the  ad- 
mission of  evidence,  when  the  court 
below  were  acting  within  their  Ju- 
risdiction, are  somewhat  conflictingi 
the  weight  of  authority  is  against 
the  right  to  review  erroneous  de- 
cisions in  admitting  or  rejecting 
evidence,  where  the  evidence  itseU* 
is  proper,  and  the  objection  lies 
only  to  the  competency  of  the  wit- 
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ness  to  testify  in  the  cause  or  pro- 
ceeding;, and  otSier  errors  of  like 
character.  ThePBaple^exrel.  Cran- 
f/allj  V.  The  Overseers  of  the  Poor  of 
Ontario^  286 

2.  The  exception  to  this  rnle  seems  to 
be  confined  exclttsively  to  cases 
where  the  common  law  certiorari  is 
given  by  statute,  and  the  court  is 
expressly  authorized  to  coiTect  all 
crrorsin  the  proceedings  and  judg- 
ment, ib 

8.  It  is  proper  for  the  court  below,  and 
its  duty,  to  return  enough  of  the 
])roceedings  before  them  to  show 
that  they  had  jurisdiction  not  only 
of  the  subject  matter  of  the  inquiry, 
and  of  the  person  proceeded  against, 
but  also  that  some  proof  was  made, 
which  had  at  least  a  tendency  to 
establish  the  material  allegations  in 
issue.  ih 

4.  To  that  extent  it  is  the  duty  of  the 
supreme  court  to  look  into  tho  re- 
turn. And  if,  on  such  examination, 
it  appears  that  the  court  had  no 
jurisdiction  of  the  subject  matter, 
or  that  there  was  no  eyidence  legal- 
ly tending  to  establish  the  main 
facts  which  could  alone  authorize 
the  judgment  in  either  case,  the 
supreme  court  will  set  the  judgment 
aside.  ib 

6.  In  such  cases  the  supreme  court 
does  not  deliberate  upon  the  weight 
and  just  force  of  evidence,  but  de- 
termines merely  whether  there  is 
any  evidence  whatever.  tb 

6.  In  regard  to  all  matters  pertaining 
to  the  jurisdiction  of  the  court  be- 
low, to  entertain  the  proceeding,  or 
to  render  the  judgment  or  order 
brought  up  by  the  writ,  the  return 
is  open  to  scrutiny,. and  the  decision 
to  correction.  ib 

See  DisTRifcT  Attorney. 


CHAR6B. 
See  Legacy. 

CODE. 
See  Promissory  Notes,  6,  6,  7. 


CONDITION. 

See  Indian  Titles. 

COMMON  CAKRIEES. 

1.  Where  a  vessel  is  wrecked,  during 
her  voyage  to  the  port  of  destination^ 
and  the  shipper  abandons  the  cargo 
to  the  insurers,  who  accept  the 
abandonment  and  pay  the  shipper 
as  for  a  total  loss,  the  receipt  of  tho 
goods  at  the  place  of  the  accident, 
by  the  insurers,  is  equivalent  to  a 
receipt  by  the  shipper  in  person, 
and  discharges  the  carrier  fVom  fur- 
ther responsibility,  and  entitles  him 
to  a  pro  rata  compensation  for  the 
transportation  of  the  goods  to  that 
place.     Smyth  Y,  Wrighij  61 

2.  A  sale  by  the  owner  of  a  cargo,  at 
an  intermediate  port,  is  an  accept- 
ance of  the  cargo  at  that  port,  sub- 
jecting him  to  pro  rata  IVeight.  And 
an  abandonment  to  the  underwrit- 
ers, and  an  acceptance  by  them,  is 
equivalent  to  a  sale.  ib 

8.  In  an  action  by  the  shipper,  to  re- 
cover flight  pro  rata  UineriSj  under 
such  circumstances,  he  is  entitled 
to  judgment  for  moneys  expended 
by  him  for  canal  tolls,  and  for 
freight  in  proportion  to  the  part  of 
the  voyage  performed.  ib 


coMPOUNDma  felonies. 

1.  Money  paid  for  the  purpose  of  set- 
tling or  compounding  a  prosecntion 
for  a  supposed  felony,  cannot  be  re- 
covered back,  by  the  party  pt^yiug  it. 
DainunUh  v.  Bewtett,  Ml 

2.  A  contract  to  drop  a  proaecution 
for  a  felony,  in  consideration  of  a 
sum  of  money  to  be  paid,  and  the 
payment  of  the  money  in  pursu- 
ance of  it,  are  immoral  and  illegal. 
And  if  the  money  is  paid  by  a  tUrd 
person,  he  is  a  parUceps  crimims.    ib 

3.  If  a  contract  be  evil  in  itself,  in- 
volving criminality  and  moral  turpi- 
tude, neither  party  can  have  any 
remedy  against  the  other;  nor  can 
money  paid  upon  such  contract  be 
reclaimed,  at  law  or  in  cquHj.      ib 
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COMPTROLLER'S  DEED. 

1.  A  comptroller's  deed  is  dow  prima 
facie  OTidence  not  only  of  the  reg- 
ularity of  the  sale,  but  also  of  all 
the  steps  and  proceedings  necessary 
to  confer  authority  upon  the  comi>- 
troller  to  sell ;  and  the  burthen  of 
disproving  the  authority  of  the 
comptroller  is  thrown  upon  the  par- 
ty disputing  the  deed.  Curtiss  v. 
FblleUy  887 

2.  But  if  a  party  claiming  under  a 
comptroller's  deed,  instead  of  rely- 
ing upon  the  priTna  facie  evidence 
aiTorded  by  it,  undertakes  to  give 
direct  evidence  of  the  preliminary 
steps,  and  thus  make  out  the  comp- 
troller's authority,  but  fiiils  to  es- 
tablish tho  regularity  of  the  pro- 
ceedings, the  presumption  in  favor 
of  the  deed  will  be  overthrown,    ib 

8.  Thus  where  a  party  introduced  a 
certified  copy  of  the  return  of 
the  collector,  of  the  non-payment 
of  the  taxes  under  which  the  sale 
was  made,  with  an  affidavit  annex- 
ed, which  did  not  show  that  the 
account  returned  to  the  treasurer 
was  a  transcript  from  the  original 
assessment  roll,  nor  any  thing  upon 
that  subject ;  Beldj  that  neither  tho 
treasurer  nor  the  comptroller  had 
any  evidence  before  him  that  the 
taxes  assessed  by  the  assessors  and 
contained  in  the  assessment  roll  re- 
mained unpaid;  and  that  tho  pre- 
sumptions in  favor  of  the  validity 
and  regularity  of  the  sale,  afibrded 
by  the  deed,  were  completely  nega- 
tived, and  tho  sale  and  conveyance 
shown  to  be  entirely  void.  it 

4.  Unless  it  appears  fh)m  the  return 
of  the  collector  that  the  taxes 
assessed  and  contained  in  the  assess- 
ment roll,  have  not  been  paid,  the 
comptroller  has  no  authority  to  sell. 
The  evidence  of  that  fkct,  in  the 
manner  prescribed,  can  alone  give 
him  jurisdiction.  *        ib 


CONSTITUTIONAL  LAW. 

1.  The  act  to  establish  f\*ee  schools 
throughout  the  state,  purporting  to 
have  been  passed  on  the  26th  day 
of  March,  1849,  was  unconstitution- 
al, and  void.    Tho  legislature  had 
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no  authority  to  refer,  to  the  electors 
of  the  state,  tl>e  question  whether 
that  act  should  become  a  law ;  nor 
had  the  electors  power  to  deter- 
mine that  question.  Thame  v.  Cra- 
mer, 112 

2.  The  act  of  March  26, 1849,  estab- 
lishing A-ee  schools  throughout  the 
state,  was,  until  subsequently  rati- 
fied by  the  legislature,  unconstitu- 
tional and  void.    Bradley  v.  Baxter, 

122 

8.  The  legislature  has  no  power,  ex- 
cept in  certain  specified  cases,  to 
submit  the  question  to  the  people, 
for  final  decision,  whether  or  not  a 
proposed  law  shall  become  opera- 
tive, ib 

4.  The  act  of  the  legislature,  passed 
April  16, 1852,  authorizing  the  board 
of  supervisors  of  the  county  of  New- 
Tork  to  raise  by  tax  upon  said 
county  and  to  pay  to  the  justices  of 
the  supremo  court  resident  in  tho 
first  district  such  additional  annual 
compensation  as  they  may  deem 
proper,  was  valid  and  constitutional. 
T^  People,  ex  rel.  Morris,  v,  Ed- 
monds,  629 

6.  A  statute  allowing  benefits  to  be  set 
ofi*  against  damages,  where  private 
property  is  taken  for  public  uses,  is 
not  unconstitutional.  Bexford  v. 
KnigU,  627 

6.  The  act  of  the  legislature,  of  March 
28, 1860, "  for  the  relief  of  the  cred- 
itors of  the  Lockport  and  Niagara 
Falls  Railroad  Company,"  {Laws  of 
1860,  p.  159,)  was  not  void  as  violate 
ing  the  provision  of  the  constitution 
of  this  state  which  declares  that "  no 
private  or  local  bill,  which  may  be 
passed  by  tho  legislature,  shall  em- 
brace more  than  one  subject,  and 
that  shall  be  expressed  in  the  title." 
Taooart,  J.  dissented.  Mosier  v. 
BUUm,  657 

7.  Neither  is  that  act  void,  as  being  in 
conflict  with  the  first  section  of  the 
8th  article  of  the  constitution,  which 
provides  that  corporations  may  be 
formed  under  general  laws,  but  shall 
not  be  creat^  by  special  act,  ex* 
cept  for  municipal  purposes,  and  in 
cases  where  in  the  judgment  of  the 
legislature,  the  objects  of  theoorpo- 
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ratioD  cannot  be  attained  under 
^neral  laws.  Taooart,  J.  dissent- 
ed, ib 

8.  That  act  created  no  new  corpora* 
tion.  ib 

9.  The  legislature  has  authority,  under 
the  constitution,  to  create  a  railroad 
corporation  by  special  act,  whenev- 
er in  Us  judgment,  a  8i>ecial  act^  is 
necessary ;  notwithstanding  the  con- 
stitutional provision.  ib 

See  Statutes,  8. 


CONTEMPT. 

See  Criminal  Law,  6. 
Injunction,  1. 


CORPORATION. 

Where  an  aflimiativ<e  act  is  complain- 
ed of,  the  only  way  in  which  a  cor- 
poration can  be  made  liable,  in  an 
action  on  the  case,  is  either  by  their 
organized  action  through  the  board 
of  directors,  or  for  the  acts  of  its 
agents  on  the  principle  of  respondeat 
superior,  Sherman  v.  The  Rockester 
and  Syracuse  Railroad  Co.  674 

See  Agreement,  18  to  17. 
Assignment. 
Corporation  dp  New- York. 


CORPORATION  OP  NEW-YORK. 

1.  The  corporation  of  the  city  of  New- 
York  has  the  power  and  right  to 
authorize  the  use  of  its  streets  for 
a  raUway.    AfiZAou  y.  Skarp,      198 

2.  So  fiir  as  the  common  council  of  the 
city  of  New- York  acts  in  the  exer- 
cise of  its  public  political  powers, 
and  within  the  limits  of  its  charter, 
it  is  vested  with  the  largest  discre^ 
tion.  And  whether  its  laws  are  wise 
or  unwise ;  whether  they  are  passed 
from  good  or  bad  motives,  it  is  not 
the  province  of  the  supreme  court 
to  inquire.  But  as  regards  the  acts 
of  the  corporation  in  reference  to  its 
private  property,  it  stands  upon  a 
very  difierent  footing.  ib 

8.  Su<^h  property  is  held  for  the  com- 
mon benefit  of  all  the  corporators. 


In  respect  to  that,  the  corporatkm 
is  charged  with  high  duties.  It  is 
the  depositary  of  a  trust,  which  it  is 
bound  to  administer  faithAilly,  hon- 
estly and  justly.  And  if  it  is  guilty 
of  a  breach  of  trust,  by  disposing  (^ 
its  valuable  property  without  any  or 
for  a^ominal  consideration,  it  will 
stand  upon  the  same  footing  as  if  it 
wore  the  representative  of  a  private 
individual,  or  of  a  private  corpora- 
tion, ib 

4.  The  mere  fact  that  the  forms  of  le- 
gislation are  used,  in  committing 
such  breach  of  trust,  will  make  no 
difference  in  the  character  of  the 
act.  It  will  not  be  in  any  sense  the 
exercise  of  a  political  power  dele- 
gated for  public  purposes.  And 
the  privilege  of  exemption  from  ju- 
dicial interference  terminates  where 
legislative  action  ends.  ib 

6.  When  a  public  corporation  acts  In 
reference  to  its  private  property,  its 
acts  are  equally  of  a  private  charac- 
ter, and  equally  subject  to  judicial 
control,  with  those  of  a  private  cor- 
poration, ib 

6.  The  streets,  in  the  city  of  New- York, 
are  a  species  of  property,  held  by  the 
coi-poration,  and  are  subject  to  the 
same  trusts  and  duties  as  is  its 
other  property.  ib 

7.  Where  the  common  council  of  the 
city  of  New- York  granted  to  the  de- 
fendants permission  and  authority  to 
lay  a  double  railway  track  in  Broad- 
way, upon  terms  less  advantageous 
to  the  city  than  had  been  offered  by 
other  persons ;  Held,  that  the  corpo- 
ration, in  making  such  grant,  was 
guilty  of  a  clear  breach  of  trust,  and 
that  the  court  was  bound  to  pre- 
vent the  grant  thus  illegally  made, 
from  bebg  carried  into  effect.  Mor- 
ris, J.  dissenting.  ib 

8.  Held  also,  that  persons  who  were 
owners  of  property  in  the  city,  and 
tax-payers  to  a  large  amount,  had 
such  an  interest  in  preventing  tho 
grant  from  being  carried  into  effect 
that  they  had  alight  to  institute  a 
suit  in  their  own  names,  for  the  pur- 
pose of  obtaining  an  injunction  to 
prevent  the  construction  of  the  rail- 
way track.  MoRRiB,  J.  dissenting,  ib 

9.  Under  the  4th  section  of  the  act  of 
April  2, 1849,  relative  to  the  city  of 


INDE3L 


681 


KeW'Toric,  wbich  provides  that  nei- 
ther board  of  the  common  council 
shall  adjourn  for  a  longer  period 
t^an  three  days,  except  by  a  resolu- 
tion to  be  conenrred  in  by  the  other 
body,  the  board  of  aldermen  had 
the  power,  without  the  concurrence 
of  the  other  board,  to  adjourn  A*om 
the  4th  to  the  8th  of  November; 
the  7th  being  Sunday,  which  is  not 
a  proper  day  for  the  performance  of 
secular  business,  and  is  therefore 
not  to  be  counted.  Per  S.  B.  Btrono, 
J.  ib 

10.  The  common  council  of  the  city  of 
New-Tork  has  no  authority,  under 
the  city  charter,  or  any  statute,  to 
give  away,  or  make  an  improvident 
grant  of,  the  public  property ;  nor  is 
any  such  power  essential  to  the  per- 
formance of  any  of  its  legitimate 
duties.  Its  disposition  of  such 
property,  including  fVanchises,  is 
therefore  subject  to  the  coomion  law 
principles  applicable  to  grants  made 
by  trustees  to  whom  the  manage- 
ment of  private  property  is  confided. 
Per  S.  B.  Strong,  J.  ih 

11.  Where  a  complaint  alleged  that 
the  mayor,  aldermen  and  common- 
alty of  the  city  of  New-York  had 
granted  to  the  defendants  permis- 
sion to  construct  a  railroad,  com- 
mencing on  the  second  avenue,  and 
thence  running  through  other  ave- 
nues and  streets  of  said  city,  which 
grant  was  of  great  value ;  that  it 
was  obtained  by  the  defendants 
without  their  payhig  anything  there- 
for, to  the  city ;  and  that  if  the 
same  had  been  offered  for  sale,  or  if 
the  railroad  had  been  made  by  the 
corporation,  and  maintained  and 
used  for  the  benefit  of  the  city,  it 
would  have  produced  large  profits 
and  returns  to  the  corporation; 
which  allegations  were  not  denied ; 
and  it  was  admitted  that  the  plain- 
tiff was  a  property-holder  and  tax- 
payer in  the  city,  to  a  large  amount ; 
HMt  that  the  corporation,  in  mak- 
ing the  grant,  bad  been  guilty  of 
such  a  breach  of  trusty  as  called  for 
the  interposition  of  the  court,  and 
that  an  ii^juncUon  should  be  issued, 
to  prevent  the  construction  of  the 
rail-way.  Morris,  J.  dissented. 
Stuyvesantr.PearsaU,  244 


and  receiving  pecuniary  emolument 
therefi-om,  l&e  the  ftanchiso  of  a 
bridge  or  ferry,  or  other  incori>oreal 
hereditament,  is  as  much  a  subject 
of  property  as  the  park  or  the  city 
hall,  or  the  moneyed  contents  of  the 
city  treasury.  Per  Roosevelt,  J.  ib 

18.  To  grant  such  a  privilege  to  a  few 
favored  individuals,  without  any 
public  equivalent,  is  a  gross  breach 
of  trust,  and  subject,  as  such,  to  the 
jurisdictien  of  the  supreme  court, 
sitting  as  a  court  of  equity.  ib 

14.  And  the  court,  on  the  complaint 
of  a  tax-payer,  may  restrain  the 
making  such  a  grant,  by  injunction, 
or  if  the  grant  is  already  made, 
may  declare  it  null  and  void.  Mor- 
ris, J.  dissented,  ib 

See  Streets,  2. 


COSTS. 

See  Appeal,  6. 
Plank  BoAna. 
Practice^  8. 


COUNTER  CLAIM. 
See  Mortgage,  1. 

COUNTY  COURT. 
See  JvRtsnicTiON. 

COVENANT. 

A  covenant  to  make  and  exeisate  "  a 
good  and  sufficient  warranty  deed 
in  fee  simple,'^  to  be  signed  by  the 
covenantor  and  his  wifb^  is  not  com- 
plied with  by  tendering  a  deed 
signed  by  the  covenantor  and  his 
wifo,  but  not  acknowledged.  Ste- 
vens V.  EFumt,  17 

CREDITOR'S  BILL. 
See  Deed,  1 

CRIMINAL  LAW. 


12.  The  exduiive  privilege  of  laying   1.  Toanthortee  a  maglsteato  to  take 
a  railway  track,  and  running  cars,  I     the  first  step  towards  the  arrwt  of 
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«  penon  dluiTS«d  with  the  oommto- 
flion  of  a  crime— Tia.  to  examine  the 
complainant  on  oath— -a  simple  com- 
plaint that  an  offense  has  been  com- 
mitted, is  all  that  is  necessary. 
THe  People  Y.  «c*s,  168 

2.  All  that  need  be  proved,  by  the 
examination  of  the  complainant,  to 
authorize  farther  action  on  the  part 
of  the  magistrate,  is  that  it  shall 
fUmish  gocKl  grounds  to  believe  that 
farther  investigation  will  lead  to 
the  discovery  of  crime.  ib 

Z,  Where  the  comptroller  of  the  city 
of  New-York  appeared  before  the 
recorder,  and  upon  his  oath  stated 
that  fVom  an  examination  of  docu- 
ments in  his  possession  in  his  oflB- 
dal  capacity,  and  fVom  information 
which  he  believed  to  be  true,  iVauds, 
criminal  in  their  nature  and  charac- 
ter, had  been  committed  upon  the 
public  treasuiy  of  the  city,  to  a 
large  amount^  specifying  the  partic- 
ular character  of  one  of  the  flrands,  as 
a  specimen  of  the  nature  and  charac- 
ter of  the  others ;  Bdd,  that  this 
was  a  sufficient  complaint,  not  only 
to  authorize,  but  to  require  the  re- 
corder to  investigate  the  matter 
thereof.  i^ 

4.  Hdd  als0,  that  upon  such  complaint 
the  recorder  had  power  to  examine 
any  witnesses  who  might  be  pro- 
duced l^  the  complainant,  either 
voluntarily,  or  by  means  of  such 
process  as  the  law  allows,  to  com- 
pel Uie  attendance  of  witnesses. 
And  that  his  authority  was  not  lim- 
ited to  the  examination  of  such 
witnesses  as  should  voluntarily  pre- 
sent themselves  ibr  examination,  ib 

6.  The  magistrate  may  issue  sobpoB- 
aas  to  compel  the  attendance  of  wit- 
nesses, in  behalf  of  the  complain- 
ant, on  such  an  examination,  which 
the  witness  is  bound,  and  may  be 
compelled,  to  obey.  ib 

6.  And  if  it  appears  firomthe  examin- 
ation of  the  complainant,  and  wit- 
nesses produced  by  him,  ttiat  a  per- 
son is  a  material  witness,  and  a  sub- 
poena is  issued  by  the  magistrate, 
to  compel  his  attendance,  and  duly 
served  upon  him,  but  he  reAises  to 
attend;  whereupon  the  magistrate 
tenet  an  attachment,  and  the  wit- 
n6M,  oa  being  brought  befbre  the 


maglttrate,  rdftuM  to  be  i 
testily,  the  magistrate  has  power  to 
adjudge  him  to  be  guilty  of  a  erimi- 
nal  contempt,  and  to  commit  him  to 
prison  therefor.  ib 


DEBTOR  AND  CREDITOB. 

1.  Where  it  appears,  eiUier  by  reeitals 
in  an  assignment  executed  for  the 
benefit  of  creditors,  or  aliunde,  that 
the  assignor  supposed  himself  sol- 
vent, and  made  the  assignment  to 
prevent  a  sacrifice  of  his  property, 
it  will  be  held  fhiudulent;  the  in- 
tent to  hinder  and  delay  creditors 
being  apparent.  KMogg  v.  Siaw- 
son,  56 

2.  But  where  an  assignment  recited 
that  the  assignor  was  indebted  in 
sundiy  considerable  sums  of  money, 
and  had  become  unable  to  pay  and 
discharge  the  same  with  punctual- 
ity, or  in  fbll,  and  that  he  was  de- 
sirous of  making  a  fair  and  equi- 
table distribution  of  his  property 
and  effects,  among  his  creditors; 
Held,  that  the  recital  was  not  in- 
consistent with  insolvency,  but  that 
on  the  contrary  it  dearly  evinced 
that  the  assignor  suppesed  his  prop- 
erty to  be  insufficient  for  the  pay- 
ment of  his  debts ;  and  that  the 
conveyance  was  therefoie  executed 
upon  a  good  consideTation.  ib 

8.  An  inventory  or  schedule,  of  the 
property  assigned,  is  not  indispen- 
sable, as  a  condition  precedent  to 
the  takhig  effect  of  the  deed;  and 
the  omiBdoB  of  it  is  not  of  itself 
snffident  to  avoid  tm  asdgnment; 
although  it  may  be  evidenco  of 
fraud.  ib 

4.  The  question  of  fraudulent  intent, 
in  such  a  case,  is  a  proper  questioQ 
fbr  the  Juxy  in  conuectioii  irith  the 
other  circnmstaaces.  ib 

&  A  provision  in  an  aadgmnent,  au- 
thorishig  the  assignees  to  take  pes- 
serion  of  the  assigned  propMliy, 
«  and  sell  and  dispose  of  the  same, 
upon  such  terms  and  oooditioM  as 
in  thdr  Judgment  may  appear  best^ 
and  most  fbr  the  interest  of  tha 
parties  coocerhed,  and  oempetl  Ike 
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*  •  Mmeinto tt<m«y/'  does  not  attihor- 
Sse  ft  Bale  upon  credit,  and  tvUl  not 
therefore  render  the  aBsignment 
toid,  as  hindering  or  delaying  cred- 
itors, i^ 

6.  Declarations  made  by  a  debtor,  a 
week  or  two  after  having  executed 
an  assignment  of  his  property  for 
the  benefit  of  creditors  ^  an  esti- 
miiiteput  upon  his  proi>erty  by  him, 
at  some  time  other  than  that  when 
the  ase^ment  was  made ;  and  the 
testimony  of  such  debtor,  when  ex- 
amined as  a  witness,  that  at  the 
time  of  ezeoating  the  assignment 
he  supposed  himself  solvent,  are  in- 
iMhnissible  as  evidence  to  inyalidate 
the  assignment  on  the  ground  that 
the  assignor,  at  the  tdme,  thought 
his  assets  sufficient  to  pay  bis  debts. 
Qgden  V.  PeUrSy  660 

7.  An  assignment  by  a  debtor  will  noi 
be  rendered  invalid  by  proof  of 
the  mere  supposition  or  belief  of 
the  debtor,  at  the  time  of  making 
the  same,  that  he  was  solvent,  when 
in  fleict  he  had  not  sufficient  property 
to  pay  his  debts.  ^ 

8.  Such  a  supposition,  on  the  part  of 
the   debtor,   is   not  necessarily  a 

..  badge  of  ftaud;  but  it  is  suscepti- 
ble of  .an  explanation  consistent 
with  honesty  of  purpose.  ib 

9.  A  creditor  who  takes  a  mortgage  of 
personal  property  from  his  debtor 
to  secure  his  >debt,  in  good  feith, 
and  without  any  notice  of  an  im- 
proper design  on  the  part  of  the 
mortgagor  in  executing  the  same, 
will  be  protected,  although  the  ob- 
ject and  design  of  the  laortgaeor, 
in  executing  the  same«  was  to  delay, 
hinder  or  defhkud  his  other  credit- 

BaU  V.  Amoldt  699 


ors. 


See  EvipENCE,  11, 12. 


DECLAEATIONS. 

I.  The  declarations  of  parties,  made  at 
.  the  time  a  transaction  occurs,  are 
usually  received  in  evidence,  as  part 
of  the  res  gesla.  But  the  declara- 
tions of  one  of  the  parties,  made  at 
another  time,  and  particularly  in 
the  absence  of  the  other,  are  inad- 
\  mls^ble:    Qgdmv,J^eUr$,        660 


2.  KeKher  Is  it  competent  to  'prove  by 
one  who  has  executed  a  conveyance, 
what  was  his  supposition  at  the  time, 
in  order  to  invalidate  it ;  unless  such 
supposition  was  grounded  upon  the 
fVaudulent  representations  of  the 
other  party.  ib 

See  Debtor  and  Creditor,  6. 


DEED. 

1.  Where,  by  the  terms  of  a  deed  or 
instrument  creating  a  trust,  the 
trustee,  after  the  death  of  tBe  gran- 
tor and  the  payment  of  her  debts 
and  funeral  charges,  was  to  divide 
the  residue  of  her  money  in  hand, 
equally  among  her  three  children, 
Joshua  M.,  John  and  Sophia,  but 
was  to  keep  the  share  of  Joshua  M. 
in  trust,  for  his  benefit,  and  to  pay 
it  to  him  in  small  sums  for  the  sup- 
port of  himself  and  family,  or  other- 
wise, as  the  trustee  should  decide, 
or  for  a  home  to  be  kept  in  trust  for 
Joshua  M. ;  Beld,  that  Joshua  M. 
took  a  beneficial  interest  in  the  ftind 
itself,  and  not  merely  in  the  income ; 
and  that  such  interest  was  assignar- 
ble  by  the  cestui  que  (rust,  and  would 
pass  to  assignees  under  baitkrapt 
and  insolvent  acts,  and  was  liable 
to  be  reached  by  a  creditor's  bill. 
Hofvens  v.  Heatey,  296 

2.  A  deed  of  lands  held  adversely  to 
the  grantor  is  void  as  against  the 
person  thus  holding,  and  others 
coming  in  after  htm ;  but  in  respect 
to  all  the  rest  of  the  world,  it  is  op- 
erative, and  passes  the  title  from  the 
grantor  to  the  grantee.  Poor  v. 
Horton,  486 

8.  And  if,  after  the  making  of  such 
deed,  the  adverse  holder  voluntarily 
abandons  the  possession,  the  grantee 
may  enter  and  eqjoy  the  land.      t^ 

See  Husband  and  Wipe,  1,  2. 
Beleasb. 
Will,  9, 10. 


DISTRICT  ATTOKNBY. 

The  district  attorney  is  the  proper  pc^ 
son  to  procure  a  certiaraH  to  ba 
issued,  to  remove  into  the  supreme 
ccmrt  proceedings  commenced  bg^ 
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kaieas  corpus ;  and  to  ftct  m  attorney 
for  the  people,  upon  sacli  certiorari. 
7%e  People  v.  Sicks^  16^ 


DISTRICT  SCHOOL. 
See  AjOReembmt,  17. 


DOWER. 

1.  Although  title  or  seisin  may  be  cre- 
ated by  an  adverse  possession  for  a 
period  lon^  enough  to  raise  the  legal 
presumption  of  a  grant,  yet  where 
the  right  of  entry  existed  in  1881, 
when  the  revised  statutes  took  ef- 
fect, the  possession  must  have  con- 
tinued 25  years,  in  order  to  ripen 
into  a  prcttumptlon  of  such  grant,  so 
as  to  bar  the  rights  of  the  holder  of 
the  paper  title.    Poor  v.  Horton,  485 

2.  And  where  the  tenant  holding  ad- 
versely, before  the  expiration  of  the 
25  years  convesrs  the  premises  to 
the  holder  of  the  regular  paper  title, 
he  thereby  does  away  with  his  ad- 
verse possession  as  evidence  of  sei- 
sin ;  and  his  wife's  initiate  title  to 
dower  fklls  witb  it;  so  that  she 
cannot  recover  dower  after  her  hus- 
band's death.    Cady,  J.  dissented,  ib 

8i  A  widow  can  recover  dower  only 
upon  the  strength  of  her  husband's 
title.  She  must  show  a  teisin  in  him, 
daring  tho  coverture.  ii 


E 

BJECTMENT. 
See  Turnpike  Company. 

JBMINENT  IK>MAm. 

The  state  possesses  the  power  to  ap- 
propriate to  public  use  the  lands  of 
the  Indians,  within  its  terrftOiy,  upon 
making  compensation  therefor ;  not- 
withstanding the  grant  of  the  right 
<»f  pre-emption  In  such  lands,  to 
MassAohUfletts.  Wiadswortk  T.  Buf- 
Jttio  BydrouUc  AModation,  fe 

EVIDENCE, 

1.  The  docket  of  a  deceased  Justice  of 
the  peace,  all^oiiglr  evSdtocei  in  a 


subsequent  suit  between  the  nm« 
parties,  to  prove  that  a  judgment 
was  rendered  by  him,  is  not  evidence 
in  a  suit  between  others,  to  show 
what  constable  served  the  summons, 
nor  the  amount  of  his  fees.  Rm/noUs 
V.  Brown^  2i 

2.  With  respect  to  that  matter  the 
docket  is  res  inter  aUos  acta,  ib 

8.  If  the  proof  is  in  other  respect*  enf- 
flcient,  a  single  witness  is  enouKk  to 
prove  the  correctness  of  a  book  of 
aecount,  so  as  to  render  it  oompelent 
evidence.    BeatUe  v.  Quo,  182 

4.  The  credit  of  the  book  may  bo 
greatly  weakened,  when  it  nets  up- 
on the  testimony  of  a  sin^e  witness, 
but  it  iAcompeteiUt  ITtbc  witnen  tes- 
tifies to  all  the  requisite  prelunlnary 

•   fkcts.  ib 

5.  In  an  action  to  recover  moneys 
which  the  plaintifif  has  been  compel- 
led to  pay  upon  a  judgment  against 
him  and  others  for  a  trespass  com- 
mitted by  them  upon  the  property 
of  another,  by  the  direction  of  the 
defendants,  the  judgment  in  the 
trespass  suit  is  competent  evideiicv 
to  show  that  such  a  judgment  was 
recovered,  and  also  to  establish  tho 
fact  of  the  commission  of  the  tres- 
pass for  which  it  was  rendered.  SL 
John  V.  St.  John's  Church,  M^ 

6.  Of  that  fkct  the  former  judgment  i» 
conclusive  evidence,  and  estops -the 
plaintiff  in  the  second  suit  ftom 
showing  the  truth  to  be  otherwise,  ib 

7.  But  whether  the  trespass  was  done 
mala  fide  or  bona  fide  the  record  of 
the  former  judgment  does  not  show. 
It  is  therefore  competent  for  tho 
plaintiff  to  prove  that  the  act  was 
done  in  good  fkith,  uid  with  the 
consent  of  the  owner  of  the  prop- 
erty, ib 

8.  The  testimony  of  an  attorney  at  law, 
who  has  heard  the  services  of  a 
party,  in  trying  causes  in  Justioee' 
courts  as  an  attorney,  and  in  draw- 
ing leases,  ftc.  described  by  other 
witnesses,  is  admissible  in  reeped 
to  the  value  of  such  servfoes.  Aiafc- 
man  v.  Plainer^  MO 


9.  Where  the  defbndants,  in  ao 
ibr  irespMi  la  entering  apoo 
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•  snd  remoting  a  division  fence,  Just- 
ified under  a  license  fh>m  M.  0., 
the  owner  of  the  land,  and  claimed 
that  the  fence  was,  previous  to  its  ro- 
moTal,  upon  land  owned  by  M.  0., 
and  that  they  remored  the  same 

•  and  placed  it  upon  the  tme  line;  and 
offerad  to  prove  a  submission  to  ar- 
bitration of  the  question  as  to  the 
disputed  line,  made  by  C,  the  plain- 
tiffs' grantor,  of  the  one  part,  and 
D.  0.,  one  ol^the  defendants,  of  the 
other  part,  and  an  award  by  the  arbi- 
trator, fixing  the  division  line  be- 
tween the  parties  as  owners  of  the 
adjoining  lands,  in  a  particular 
place;  Bdd,  that  the  submission 
and  award  were  not  admissible  in 
evidence,  for  the  reason  that  they 
irere  not  between  the  parties  to  the 
sttiti  and  did  not  tend  to  establish 
titlu  in  M.  0.     Coon  v.  Osgood,   688 

10.  It  is  not  improper  for  a  witness  to 
testify  that  the  plaintiff*  was  in  pos- 
fiession  of  real  estate,  at  a  partic- 
ular time;  although  the  question 
whether  the  plaintiff',  or  the  de- 
fendant, was  in  possession  at  that 
time,  is  a  material  question  in  the 
cause.  The  witness  is  not  to  be 
confined  merely  to  a  statement  of 
the  facts  constituting  possession. 
Parsons  v.  Brown,  690 

11.  Where  a  person  indebted  to  a 
Judgment  debtor  pays  the  amount 
of  his  debt  to  a  sheriff  holding  an 
execution  against  the  Judgment 
debtor,  and  takes  the  sheriff' 's  re- 
ceipt as  authorized  by  section  298 
of  the  code,  in  order  to  entitle  him- 
self to  have  such  payment  allowed 
to  him  in  an  action  brought  against 
him  to  recover  the  amount  of  his 
indebtedness,  he  must  prove  the 
judgment  upon  which  the  payment 
was  made,  by  the  production  of  the 
record  thereof,  or  of  a  certified 
copy  of  such  record.  Shankland, 
J.  dissented.    Handly  v.  Greene,  601 

12.  It  is  not  sufficient  to  profiuce  a 
certified  copy  of  the  transcript  of  a 
justice's  Judgment,  filed  in  the 
dork's  office  of  a  different  county 

.  from  that  In  which  the  judgment 
jnM  docketed.  ib 

18.  In  an  action  for  medical  services 

and  attendance  of  the  plaintiff's  in- 

'  testate,  upon  the  dclbndant,  the  re- 

.  oord  of  a  Judgment  recovered  by 


the  defendant  In  a  former  suit 
brought  by  him  against  the  intes- 
tate, for  negligence  and  unskillfhl- 
ness  in  his  treatment  of  the  defend- 
ant, is  competent  evidence,  and  con- 
clusive against  the  plaintiffs,  upon 
the  question  of  negligence.  Ed' 
wards  v.  SttwoHf  67 

See  Aqreembnt,  7. 


EXECUTION. 

1.  An  execution  only  justifies  the  of- 
ficer in  taking  the  property  of  the 
defendant  therein  which  is  liable  to 
be  levied  upon  and  sold  as  the  pr<^ 
erty  of  such  defendant.  If  prop- 
erty belonging  to  another  person  is 
taken,  the  execution  will  have  no 
effect  upon  it ;  and  if  the  property 
belongs  to  the  defendant,  but  is  ex- 
empt from  execution,  the  officer  is  a 
trespasser  in  taking  it.  Hoyt  v. 
Van  Alstyney  668 

2.  The  144th  section  of  title  4,  chap- 
ter 2  of  part  8d  of  the  revised  stat- 
utes, requiring  executions  issued 
by  Justices  of  the  peace  to  be  made 
returnable  in  ninety  days  when  the 
Judgment  exceeds  $26,  and  in  all 
other  cases  in  thirty  days,  is  re- 
pealed by  (  468  of  the  code.  Exe- 
cutions issued  by  Justices  of  the 
peace,  as  well  as  those  issued  by 
courts  of  rec6rd,  are  now  required 
to  be  made  returnable  in  sixty  days. 
Bander  v.  Burley,  604 

8.  Section  146  of  the  same  title  of 
the  revised  statutes,  providing  that 
executions  issued  by  Justices  of  the 
peace  may  be  renewed  fbr  ninety 
days,  on  Judgments  for  more  than 
S26,  and  for  thirty  days  in  all  other 
cases,  and  no  longer,  is  not  repealed 
by  the  code,  but  is  still  hi  Ml  force, 
governing  executions  issued  under 
the  code.  ib 

4.  And  If  a  constable  sells  property 
upon  a  renewed  execution  issued 
by  a  Justice,  for  less  than  S26,  af- 
ter more  than  thirty  days  firom  the 
time  of  its  renewal  have  elapsed, 
the  execution  will  afford  no  protec- 
tion to  the  officeri  or  to  the  plaintiff 
who  directs  the  sale  to  be  made,  it 

See  Exemption  Act. 
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EXEMPTION  ACT. 


1.  Where  ftn  execatkm  is  issaed  upon 
a  Jndgvient  recorered  in  an  acUon 
for  taking  peiBonal.  pnopefty  with- 
out the  consont  of  the  owner,  and 
conrerting  and  disposing  of  the  same, 
each  execution  is  not  to  he  consid- 
ered as  issued  on  a  demand  for  the 
purchase  money  of  the  property,  so 
as  to  hring  the  case  within  the  pro- 
viso of  the  first  section  of  the  ex- 
emption act  (Laws  of  1842,  ch. 
157.)    Boyt  y.  Van  Alstyne,        668 

2.  By  the  compound  word  purchase- 
money,  as  us»d  in  that  section,  the 
legislature  intended  the  money 
agreed  to  he  paid  by  the  porohaser, 

,     for  the  property.  ib 


tALS£  IMPRISONMKNT. 
See  Bastard,  2. 

FREK  SCHOOLS. 
Su  Constitutional  Law,  1,  2. 

FRBTOHT. 
See  CoMMOV  Carriers. 


HABrrilAL  DBUNKARDS. 

1.  Where  a  person  purchased  real  es- 
tate, and  took  a  conreyance  there- 
of, with  ftiU  knowledge  that  proceed- 
ings had  been  histituted  In  the 
court  of  chancery,  against  the 
grantor,  as  an  habitual  dmnkard ; 
that  a  commission  had  been  issued 
to  inquire  as  to  his  incapacity  to 
manage  his  affitirs;  and  that  the 
sheriff  was  then  summoning  a  Jury 
to  try  snoh  inquisition,  the  conyey- 
atioe  was  set  aside,  with  eosifts,  on  a 
bill  filed  by  the  committee  of  the  per- 
son and  estate  of  the  habiftnal  drunk- 
ard.    Griowold  v.  MUler,  620 

S.  Actual  notice  to  a  purchaser,  of  a 
4k  pmdmu  alftctlorthe  property 


purchased,  arrcstB  all  ftndier  pro* 
ceedings  towards  the  completioo  of 
the  purchase  and  payment  of  the 
purchase  money ;  and  the  pnrchMe, 
if  persisted  hi,  wiU  be  held  to  be 
fhkudulent.  ib 


mGHWATS. 

1.  The  fkct  that  but  two  commissioners 
of  highways  were  present  when  a 
proposed  road  wss  surveyed,  and 
signed  the  surrey,  is  not  of  itself  a 
fktal  objection  to  the  validity  of  their 
acts,  in  the  absence  of  evidence  to 
the  contrary,  it  will  be  presumed 
the  third  conunissioner  met  and  con- 
sulted with  thein  in  reference  to 
their  proceedings,  at  or  before  the 
time  the  paper  was  signed.  T\tcker 
V.  Rankin  f  '471 

2.  The  provision  of  the  statute  (1 R.  S- 
626,  { 126)  declaring  that "  any  two 
commissioners  of  highways  of  any 
town  may  make  any  order,  &c.  pro- 
vided it  shall  appear  in  the  order 
filed  by  them,  that  all  the  commis- 
sioners met  and  deliberated  on  the 
subject  embraced  in  such  order,  or 

'  were  duly  notified  to  attend  a  meet- 
ing of  the  commissioners  for  the 
purpose  of  deliberating  thereon," 
did  not  abrogate,Qr  chaii^  in  regard 
to  those  officers,  the  common  law 
rule  in  reforence  to  the  execution  of 
a  power  of  a  public  nature,  by  a  ma- 
jority of  the  officers  intrusted  with 
it;  or  the  rule  of  presumption  ap- 
plicable to  such  oases.  ib 


8.  The  view  taken  of  that  section  in 
fHich  V.  TV  C0fiiiRunoii€rs,  4<.  of 
CorUand,  (22  Wend,  182,)  was  not 
well  considered,  and  is  notwammt- 
ed  by  the  cases  dted  in  support 
ofit.  ib 

4.  A  writing,  ricned  by  two  commis- 
sioners of  highways  and  a  surveyor, 
which,  although  it  does  not  contain 
a  formal  order  laying  out  a  higii- 
way,  purports  to  be  a  survey  of  a 
road,  des^bes  the  center  Une,  and 
states  where  the  road  is  toeommenee 
and  terminate,  and  which  writing  Is 
ffled  witii  the  town  clerk  and  made 
a  part  of  the  records  of  the  town,  is 
to  be  considered  as  intended  by  the 
commlssleiien  as  a  soi^egr  Mid  or- 
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■der.Mtabliahins  the  road,  and  as  a 
aubstantial  compliance  with  the  sec- 
tion of  the  Btatate,  (1  R.  8. 514,  ^  63,) 
in  respect  to  incorporating  an  order 
in  the  survey;  Johnson,  J.  dis- 
sented, ib 

See  Streets/ 1,2. 


HUSBAND  AND  WIPE. 

1.  A  deed  by  husband  and  wife,  not 
acknowledged  by  the  wifo,  gives  to 
the  grantee  an  estate  for  the  life  of 
the  husband  only,  and  upon  the 
death  of  the  husband,  the  wife  will 
be  restored  to  all  her  rights  in  the 
premises,  divested  of  the  claims  of 
the  husband  and  his  grantees.  Cur- 
Hss  V.  FoUeU,  887 

2.  And  the  statute  expressly  declaring 
that  the  right  of  a  married  woman 
shall  not  pass  by  her  deed,  unless 
the  same  is  acknowledged,  the  fact 
that  the  consideration  of  a  convey- 
ance by  her  and  her  husband  was 
paid  to  the  wife,  will  not  estop  her 
fVom  claiming  the  land  after  the 
death  of  her  husband.  Uf 

3.  In  1888  the  plaintiff,  a  f^me  sole, 
being  the  owner  of  a  house  and  lot, 
intermarried  with  E.  H.  P.  During 
the  same  year  E.  H.  P.  assigned  all 
his  right,  title  and  interest  in  the 
properQr  to  assignees,  for  the  bene- 
fit of  his  creditors.  They  subse- 
quently conveyed  their  interest  to 
W.  H.  P.,  and  the  latter,  in  1842, 
conveyed  his  title  and  interest  to  the 
plaintiff.  Hddf  that  the  assignment 
of  W.  H.  P.'s  interest  in  the  property 
to  the  plaintiff  was  in  effect  a  re-as- 
signment to  her  husband,  inasmuch 
as  it  gave  him  the  same  right  which 
he  possessed  before  he  assigned; 
and  that  a  Judgment  recovered 
against  him  by  the  defendants  in 
1840,  was  a  lien  upon  his  interest  in 
the  property.  Perkins  y,  CoUreU^  446 

4.  Hdd  aha,  that  an  ii^unctlon  would 
not  be  granted,  <m  the  application 

»oC  the  wifb,  to  prevent  a  sale  of  the 
home  and  lot  under  an  execution 

•issued  upon  the  defendant's  judg- 
ment, ib 

J3m  Marbibd  Wombn,  %,- 


ILLEGAL  CONTBACT. 


A  contract  to  drop  a  prosecution  for  a 
felony,  in  consideration  of  a  sum  of 
money  to  be  paid,  and  the  payment 
of  the  money  in  pursuance  of  it,  are 
immoral  and  illegal.  And  if  the 
money  is  paid  by  a  third  person,  he 
is  tipaHiceps  criminis.  Damouth  v. 
Bewnett^  541 


IMPLIED  PBOiaSE. 

The  law  will  not  raise  an  implied 
promise  to  indemnify  a  party  for  the 
committing  of  a  trespass,  St,  Jckn^ 
V.  St.  JohfJs  Church,  846 


INDIAN  LANDS. 

The  state  possesses  the  power  to  ap- 
propriate ta  public  use  the  lands  of 
the  Indians,  within  its  territory,  up- 
on making  compensation  therefor; 
notwithstanding  the  grant  of  the 
right  of  pre-emption  in  such  lands, 
to  Massachusetts.  Wad^wartk  v. 
Buffalo  BifdrauUc  AssociaHon,        84 


INDIAN  TITLES. 

1.  In  1828,  the  defendant,  in  pursuance 
of  an  authority  given  by  its  charter, 
obtained  fh>m  the  Seneca  nation  of 
Indians,  the  right  to  enter  upon  cer- 
tain lands  then  possessed  and  occu- 
pied by  them  as  one  of  their  reser- 
vations, and  to  make  a  canal  across 
the  same  fgr  the  purpose  of  supply- 
ing Buffalo  with  water,  and  the  de- 
fendant entexted,  and  made  the  canal 
accordingly.  At  that  time,  0. ,  T.  & 
B.  held,  in  trust  fbr  the  proprietors, 
the  pre-emptive  title  or  right  to 
purchase  such  lands  whenever  the 
Indians  should  sell.  The  defendant 
also  made  an  arrangement  with  the 
pn^rietors  of  such  pre-emptive 
right,  touching  the  riffat  and  privi- 
lege of  using  the  canal  And  an  in- 
denture was. executed  by  0.,  T.  d&  B., 
the  trustees,  and  by  the  proprietors 
of  the  pre-emptive  right,  of  the  first 
part,  and  the  defendant  of  the  sec- 
ond part;  by  which,  after  redtbig 
that  the  nsesnd  privilege  of  Buflklo 
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creek  was  necessary  for  the  pur- 
poses of  the  defendant,  the  parties 
of  the  first  part  granted  and  convoy- 
ed to  the  party  of  the  second  part, 
the  right  and  privilege,  by  and  with 
the  consent  of  the  Indians,  to  enter 
upon  and  take  possession  of  the 
piece  of  land  in  the  bed  of  the 
creek,  and  to  erect  a  dam,  and  to 
divert  the  water,  and  to  excavate 
and  make  a  canal,  &c.  and  to  have, 
use  and  e^joy  the  privileges  thereby 
granted,  &c.  subject  to  a  condition 
that  the  fioating  or  transporting  of 
any  rafts,  lumber,  &c,  over  said  ca- 
nal, should  be  at  all  times  prohibited 
and  effectuaUy  prevented,  otherwise 
than  as  might  be  permitted  and  al- 
lowed by  the  express  consent  in 
writing  of  the  parties  of  the  first 
part.  And  it  was  declared  that 
upon  a  breach  of  such  condition  the 
grant,  Ac.  should  cease  and  become 
void,  and  the  grantors  should  have, 
hold  and  enjoy  the  premises  convey- 
ed, &c.  In  1842, 0.  and  F. ,  the  sur- 
viving trustees,  extinguished  the 
Indian  title  to  the  reservation,  and 
took  possession  of  the  land,  except 
that  part  occupied  by  the  defendant. 
In  1844,  W.,  one  of  the  cestvis  que 
trust,  died,  after  devising  to  the 
plaintiff  the  undivided  one-fourth  of 
his  interest  in  said  Indian  reserva- 
tion. And  the  surviving  trustee,  in 
1846,  made  a  distribution  or  allot- 
ment of  the  lands,  among  the  cestuis 
que  trust,  and  conveyed  to  the  plain- 
tiff the  undivided  fourth  part  of  lot 
80,  in  said  reservation,  including  the 
land  occupied  by  the  canal.  In  an 
action  of  ejectment  by  the.  plaintiff, 
claiming  to  recover  the  premises  so 
conveyed  to  him,  by  reason  of  a 
breach  by  the  del)endants  of  the 
condition  in  the  indenture,  respect- 
ing the  floating  of  rafts,  dtc.  in  the 
canal;  Hdd,  1.  That  at  the  time  of 
the  purchase  from  the  Indians,  by 
the  defendant,  the  former  had  the 
right  to  occupy  and  use  their  lands, 
and  to  construct  dams  and  canals, 
and  to  float  rafts  and  timber  there- 
on, as  they  pleased.  And  that  the 
defendant,  by  the  purchase  Arom 
them,  acquired  such  right,  without 
any  condition  that  it  shoiild  cease 
in  case  rafts,  &c,  should  be  floated 
upon  the  canal.  2,  That  the  pre- 
emptive proprietors,  previous  to 
their  acquiring  the  Indian  title  to 
the  land,  had  merely  an  exclusive 
right  to  purchase  fVom  the  iodians 
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their  lands,  but  not  a  right  to  inter- 
fere with,  or  control,  £e  use  and 
enjoyment  of  the  premises  while  the 
title  remained  in  the  Indians.  8. 
That  the  condition  contained  in  the 
indenture  being  void,  neither  the 
pre-emptivQ  owners,  nor  their  gran- 
tee, had  a  right  to  re-enter,  or  to 
maintain  ejectment,  for  a  breach  of 
such  condition.  4.  That  when  tbe 
pre-emptive  owners  of  the  reserva- 
tion acquired  the  Indian  title  to  the 
same,  they  took  the  land  subject  to 
the  easement  which  the  defendant 
had  lawfully  obtained  therein,  by 
virtue  of  ao  act  of  the  legislature. 
Wadsworth  v.  The  Buffalo  HydrauUc 
Association,  83 


INJUNCTION. 

1.  No  court  has  power  to  issue  an  in- 
junction, to  restrain  the  legislative 
action  of  a  municipal  corporation. 
And  a  common  council,  in  granting 
to  individuals  permission  to  lay  a 
railway  track  in  one  of  the  streets 
of  a  city,  in  defiance  of  an  injunc- 
tion forbidding  the  making  of  such 
grant,  will  not  be  guilty  of  a  crimi- 
nal contempt  Nor  will  the  grant 
be  void  because  thus  made.  HSikoM 
V.  Siarp,  193 

2.  If  a  grant  of  the  privilege  of  con- 
structing a  railway  in  one  of  the 
streets  of  a  city  is  void,  firom  the 
want  of  authority  in  the  common 
council  to  make  it,  or  is  invalid  from 
any  cause,  the  proprietors  of  lots 
and  buildings  on  the  street  in  ques- 
tion are  the  proper  parties  to  apply 
for  an  injunction  to  prevent  the  car- 
rying of  the  grant  intoefibct  Per 
8.  B.  Strong,  J  ^ 

8.  An  ix^junction  ought  not  to  be  grant- 
ed, to  prevent  a  municipal  corpora- 
tion from  enforcing  an  assessment 
for  a  public  improvement  The  ap- 
propriate remedy  of  a  person  whoso 
property  is  taken  for  the  use  of  the 
public  is,  to  remove  the  proceedings 
into  the  supreme  court  by  oertiorarL 
Bettt  Y.TkeCU^of  WiOiaaubiirgh, 

See  Corporation  of  Nbw-Tore,  7. 89 
11, 14. 
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INSURANCE. 


1.  A  policy  of  insurance  was  "  on  the 
stock  of  looking^  glasses,  looking 
glass  plates,"  &c.  of  H.  &  B.  "  con- 
tained in  the  brick  building  situate" 
Ac.  During  the  running  of  the  pol- 
icy the  property  of  H.  £  B.  then  in 
the  building  was  sold  upon  execu- 
tion, and  purchased  by  the  plaintiflf. 
The  goods  were  delivered  to  him  by 
the  sheriff,  and  the  secretary  of  the 
insurance  compuiy  signed  a  consent 
that  the  interest  of  H.  &.  B.  in  the 
policy  might  be  assigned  to  the 
plaintiff,  which  was  done,  according- 
ly. The  goods  purchased  by  the 
plaintiff  corresponded  with  those 
described  in  the  policy.  They  re- 
mained in  the  brick  building  until 
they  were  consumed  by  fire.  Held, 
that  the  policy  ceased  to  be  effective 
upon  the  goods  purchased  by  the 
plaintiff  at  the  sheriff's  sale,  from 
the  time  they  were  sold.  But  that 
the  insurance  was  not  upon  such 
goods  only  as  were  in  the  building 
at  the  date  of  the  policy.  That  it 
was  upon  personal  property  of  the 
assured  and  their  assigns^  of  the  de- 
scription contained  in  the  policy, 
which  might  be  in  the  building  at 
any  time  during  the  running  of  the 
policy.  Hooper  v.  The  Hudson  River 
Fire  I'M.  Co.     *  418 

2.  Accordingly  held,  that  the  policy, 
although  inoperative  as  to  the  prop- 
erty sold  at  the  sheriff's  sale,  was 
not  dead,  but  had  sufScient  vitality 
to  protect  any  goods  of  the  same  de- 
scription which  might  subsequently 
be  purchased  by  the  assured  and 
placed  in  the  same  building,  so  long 
as  it  might  be  occupied  by  them ; 
and  ttiat  when  the  policy  was  as- 
signed to  the  plaintiff  it  was  an  op- 
erative instrument  ib 

8.  Hdd  alsof  that  the  effect  of  the  as- 
sifi;nment  to  the  plaintiff  was  to  put 
him  in  the  same  situation,  and  to 
confer  upon  him  the  same  rights  as 
to  the  fature,  as  if  he  had  been  (lie 
original  assured.  ib 


JUDGBiENT. 

1.  Under  the  274th  secUon  of  the 
code  a  Judgment  may  be  entered 
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against  one  or  more  of  several  de- 
fendants, whenever  a  several  Judg- 
ment upon  the  fiicts  of  the  case 
would  be  proper;  irrespective  of 
the  character  of  the  complaint,  and 
whether  it  alleges  a  joint  or  several 
liability.  Harrington y.  Higham^b^A 

2.  The  true  criterion  now  is,  whether 
a  separate  action  might  have  been 
maintained.  If  it  could,  a  several 
or  separate  Judgment  is  proper.    ^ 

See  JuBTices'  Courts,  2,  8. 


JUDGMENT  BECOED. 
See  Evidence,  18. 


JURISDICTION. 

1 .  By  the  original  charter  of  the  Lock- 
port  and  Niagara  Falls  Railroad 
Company,  granted  in  1884,  the  di- 
rectors, in  case  x>f  disagreement  be- 
tween them  and  the  owners  of  land 
taken,  as  to  the  price,  were  required 
to  present  their  petition  to  the  vice 
chancellor  of  the  8th  circuit,  who 
was  authorized  to  appoint  three 
freeholders  to  appraise  the  land,  &c. 
By  an  act  passed  in  1847,  the  au- 
thority of  the  vice  chancellor  vras 
transferred  to  any  court  of  record 
of  the  county  where  the  land  waa 
situated,  and  the  company  was  au- 
thorized to  apply  to  such  court,  and 
proceed  in  the  manner  provided  in 
their  charter,  for  the  purpose  of 
acquiring  real  estate.  Held  that  a 
county  court  had  Jurisdiction  of 
proceedings  to  acquire  the  title  to 
land  situated  within  the  same  coun- 
ty. And  that  the  application  need 
not  be  made  to  the  supreme  court  ( 
nor  need  the  proceedings  be  under 
and  according  to  the  general  rail- 
road act.    Mosier  v.  HiUon,        657, 

2.  The  county  court  is  not  deprived 
of  jurisdiction,  in  such  a  case,  by 
the  29th  and  80th  sections  of  the 
code.  ib 

See  Corporation  of  Nbw-Tork,  18,14. 
Railroads,  8,  4. 
Statutes,  2. 


JUSTICES'  COURTS. 

1.  Where  title  to  real  estate  1$  not 
pleaded  before  a  Justioe,  hf  wUl 
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PQ^  be  oqsM  of  his  Joriilletlon 
.  loer^ly  becasse  it  may  be  necessary 
to  prove  titioi  in  order  to  anatain 
the  actioa;  nnlesa  such  title  is  dis- 
puted by  the  defendant.  BeUotos 
T.  Sa^kd^,  96 

2.  Where  a  cause  was  tried  before  a 
Justice  and  a  Jury,  on  the  11th  of 
March,  and  the  justice  returned 
that  when  the  Jui^  had  agreed  up- 
on their  yenliotj  tibey  returned  into 
court,  and  clelirered  the  same  to 
thdjustice ;  whereupon,  the  justice 
rendered  a  judgment  in  fovor  of 
the  plaintiff,  for  the  amount  of  the 
▼erdict,  on  the  12th  of  March  s  Hbld 
that  it  might  fiiiriy  be  inferred 
that  the  judgment  was  given  on  re- 
ceiving the  verdict,  and  that  though 
the  trial  was  commenced  on  the 
11th  it  was  to  be  presumed  the 
yetdict  was  not  rendered  until  the 
12th  of  March.    BeatHe  v.  Quo,  182 

3.  In  ire»p9MquareclausumJregU,9Jid 
enticing  away  the  servant  of  the 
plaintiff,  it  seemf  that  neither  the 
county  court  nor  this  court,  can  set 
aside  a  judgment  rendered  by  a 
justice  of  the  peace,  on  a  verdict, 
on  account  of  excessive  damages, 
unless  ttiey  are  so  excessive  as  to 
evince  partiality^  prejudice  or  pas- 
sion.   Haight  V.  JBa4gdey,  499 

4.  A  sumtnons,  against  a  corporation 
returnable  within  three  days  firom 
its  date,  is  a  nullity.  The  justice 
has  no  jurisdiction  over  the  corpo- 
ration, as  a  non-resident.  Sherwood 
V.  The  Saratoga  and  Washington 
HaUroad  Om^anfi  650 

(.  It  is  Irregular  for  the  same  person 
to'  appear  as  attorney  ibr  both  par- 
ties, on  the  return  of  a  summons 
issued  by  a  justice.  ib 

6.  It  should  appear  by  the  return  to 
a  summons  issued  by  a  justice, 
against  a  corporation,  in  what  man- 
ner 'the  process  was  served;  ao 
&at  the  Justice  may  be  able-to  de- 
termine whether  it  was  served  on 
the  proper  officer.  U 

7.  Where,  after  issue  joined  in  a 
justice's  court,  the  cause  is  adjourn- 
ed to  another  day,  the  justice 
should  not  proceed  to  the  trial  of 
the  cause,  at  the  adjourned  day,  in 
the  absence  of  oner  of  tbe  parties, 
ufitil  after  he  has  waited' an  hoorj 


f^om  the  ttme  to  ivfaleh  tlie 
was  adjourned. 

See  Appeai-   2. 


JUSTICE'S  DOGEBT. 
See  EvroENCE,  1,  2. 


L 

LEQACT. 

1.  The  general  rule  is  that  real 
estate  is  not  to  be  charged  with  tbe 
payment  of  legacies,  unless  the  in- 
tention of  the  testator  ia  expressly 
declared  in  the  will  or  clearly  to 
be  inferred  ftom  the  language  and 
dispositioiis  of  the  will.  TVocy  v. 
lyacy,  603 

2.  But  when  the  real  and  penooal  es- 
tate are  blended  in  one  deviser  to 
the  same  person,  the  real  estate  be- 
comes chargeable,  together  with 
the  personal,  for  both  debta  .and 
legacies.  t^ 


UOEKSB. 

A  license  to  enter  the  house  of  an- 
other should  be  pleaded,  in  trespass. 
Baight  V.  Badgetey,  499 

See  AaRBsifEirr,  S,  9, 10,*  11, 12. 

WBHTATIONS,  STATUTE  OP. 

1.  The  payment  of  interest,  by  one  of 
two  makers  of  a  joint  and  several 
promissory  note,  before  the  statute 
of  limitations  has  attached,  will 
take  the  case  out  of  the  statute,  as 
to  both  makers,  and  continue  the 
liability  of  each  upon  the  note,  for 
six  years  ibom  the  time  of  such 
payment.  Cady,  J.  dissented^  Beid 
v.McNmghUfn,  168 

2.  The  provision  of  the  revised  stat- 
utes in  respect  to  the  presumption 
of  payment  of  sealed  instruments, 
arising  fh>m  lapse  of  time,  (2  R.  & 
801,  i  48,)  is  prospective.  In  re- 
spect to  demands  then  existing  it 
affects  the  right  of  action  ill  Bin 
manner^  only,  as  if  ^tm^b^aatoAmO' 
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tt\ie6.  at  tlie  time  when  the  statato 
took  effect.     CarU  v.  JBartf         &65 

8.  Conseqaently  payments  upon  a 
bond  and  mortgage  execaied  in 
1805,  and  written  admissions  of  in- 
debtedness, if  made  within  twenty 
years  before  the  commencement  of 
the  action,  are  sufficient  to  repel 
the  presumption  of  payment  arising 
from  lapse  of  time.  S 


LIS  PENDENS. 
See  Habitual  DauNKAans,  2. 

M 

MANDAMUS. 

1.  When  the  board  of  snpertisors  of 
the  county  of  New-Tork,  In  pursu- 
ance of  the  act  of  April  16,  1852, 
have  fixed  the  amount^  be  paid 
to  each  of  the  Justices  of  the  su- 

'  preme  court,  in  the  first  district,  an- 
nually, as  an  additional  •compensa- 
tion, and  hflive  audited  aUd  allowed 
an  account  presented  by  a  justice, 
for  the  compensation  due  to  him, 
and  directed  the  county  treasurer  to 
pay  the  amount  thereof,  it  Is  the 
duty  of  sudi  treasurer  to  pay  the 
same ;  and  for  his  refusal  a  manda- 
mus lies.  Tke  People^  ex  rel.  Mor- 
fiSf  T.  Edmonds  f  629 

2.  In  an  alternative  mandamus  the  re^ 
lator  must  set  forth  the  facts  upon 
which  he  relies  for  the  relief  sought ; 
so  that  the  facts  alleged  may  be 
Admitted  or  traversed,  and  that  the 
defendai^t  may  at  any  time  after  a 
return  and  before  a  peremptory 
mandamus  is  awarded,  object  a  want 
of  sufficient  title  in  the  relator  to 
the  relief  sought,  or  show  any  other 
defect  in  substance.  t%e  People,  ex 
rel.  XjoriUardj  v.  Swpervison  of  West- 
chester, 607 

9;  A  general  assertion  that  ii^justice 
has  been  dene  to  the  relators,  in  as- 

'  seasing  thdr  property ;  or  that  they 
have  been  m^ustly  assessed,  and 
that  the  defendants—the  board  of 
supervison — ^have  reflised  to  coirect 
the  erroneous  assessments,  is  not 
sufficient  to  entitle  the  relators  to 
any  relief.  t* 


may  b«  fi^en,  from  th«m,  thMr  the 
charee  was  well  fomidedi  and  that 
the  defendant  may  be  able  specifi- 
cally to  answer  the  complaint      ib 

5.  Writs  of  mandamus  cannot  be  sup- 
ported by  the  papers  on  which  they 
were  granted.  ib 

6i  The  supreme  court  is  not  obliged  to 
issue  the  writ  of  mandamus  in  all 
cases  when  it  has  the  requisite 
power ;  but  may  exercise  a  discre- 
tion as  well  in  reiVising  as  in  grant- 
ing it.  ib 

7.  A  mandamus  will  not  be  granted 
Where  it  would  be  unaTailable,  fh>m 
a  want  of  power  in  the  defendants 
to  perform  the  duty  required.       ib 


MAP, 
See  Canals,  8,  4,  6. 

MARRIED  WOMEN, 

1.  The  second  section  6t  the  act  of 
May,  1848,  fbr  the  more  effectual 
protection  of  the  property  of  marri- 
ed women,  was  intended  to  apply 
only  to  property  acquired  after  it 
took  effect,  and  should  not  be  so 
construed  as  to  have  a  retroactive 
operation.    Perkins  v.  Cottn^  446 

2.  Where  an  ante-nuptial  contract, 
ejcecuted  previous  to  the  act  of 
1848,  for  the  protection  of  the  prop- 
erty of  married  W6men,  gave  to  the 
wife  fhll  power  to  control  and  dis- 
pose of  her  real  estate,  after  mar- 
riage, as  if  she  were  a  ftoe  sole; 
Btid,  that  she  could  make  a  binding 
covenant  to  convey  laiid  at  a  fhture 
day,  so  as  to  fbnu  a  consideration 
for  the  contract  of  the  purchaser,  to 
purchase.     Van  ABen  v.  Bumpkrey, 

S.  Bold  also,  that  «n  aasignoe  of  the 
wifh  could  maintain  an  action  upon 
such  contract,  against  the  pttteha- 
ser.  # 

See  Husband  and  Wife,  2. 
Promissory  Notes,  %. 


MASTER  AND  SIQIVAKT. 


4.  They  should  go  beyond  that,  and    The  rale  givmg  an  employer  a  right 
atnta  the  particulars,  ia  or^ar  that  it  {     uf  action  lor  enticing  away  hia  ser- 
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vant,  has  not  been  overroled  herej 
U  seems.    Haigkt  ▼.  Badgelei/,     499 


MEDICAL  SERVICES. 


See  Evidence,  18. 


MERGER. 

y.  To  confltitate  a  merger,  the  greater 
and  less  estate  niust  meet  and  coin- 
cide in  the  same  person.  When  tiiat 
is  the  case,  at  law,  the  less  estate  is 
immediately  annrhilated.  But  in 
equity  this  rule  is  not  inflexible. 
There  it  depends  on  the  intention  of 
the  parties,  and  a  yariety  of  other 
circnmstances,  whether  a  merger 
shall  take  place,  or  not.  Reed  r. 
Latson,  9 

2.  Where  mortgaged  premises  are  sold 
on  execution,  and  the  purchaser  at 
the  sale  receives  the  sheriff's  certifi- 

,  cate,  which  he  subsequently  assigns 
to  the  mortgagee,  and  the  latter 
assigns  the  same  to  another  person, 
who  receives  the  deed  fVom  the 
sheriff,  the  two  estates  do  not  meet 
in  the  mortgagee,  so  as  to  constitute 
a  merger.  id 

&  Persons  who  have  purchased  land 
expressly  subject  to  a  mortgage 
thereon,  cannot  be  allowed  to  set  up 
a  merger,  by  reason  of  a  sheriff's 
sale  of  the  premises  on  execution 
and  the  assignment  of  the  certificate 
to  the  mortgagee,  in  defense  to  a 
foreclosure  suit.  ib 

4.  Where  the  executor  of  a  mortgagee 
purchases  the  mortgaged  premises, 
in  his  own  right,  at  a  sale  thereof  in 
a  foreclosure  suit,  brought  upon  a 
second  mortgage,  the  prior  mort- 
gage becomes  thereby  merged  in 
the  fee,  id  equity  as  well  as  at  law, 
and  a  suit  to  foreclose  the  same  will 
be  perp€tBftlly  ei^oiaed.  CUft  v. 
WkUs,  70 

5.  A  merger  will  take  place  upon  the 
union  at  a  greater  and  a  lesser  es- 
tate  In  the  same  person,  although 
they  may  be  held  in  different  rights ; 
provided- the  accession  of  one  estate 
to  the  other  is  by  the  act  of  the 
paHy,  and  he  has  the  right  to  dis- 
pose of  the  lesBOT  e^te,  under  the 


same  ctrcumstancea  and  to  the  same 
extent  that  it  would  take  place  if 
the  estates  were  held  in  his  own 
right,  leaving  it  in  equity  to  be  de- 
termined as  a  question  of  intention, 
express  or  implied.  ib 

6.  At  law,  when  a  greater  and  less  es- 
tate meet  and  coincide  in  the  same 
penon,  without  any  intermediate 
estate,  the  rule  is  inflexible,  and  the 
less  estate  is  at  once  mei^ed  in  the 
greater;  but  in  equity  the  rule  is 
not  inflexible,  but  is  made  to  depend 
upon  the  interUum  of  the  person  in 
whom  the  estates  unite;  and  the 
estates  will  continue  as  separate  es- 
tates in  the  same  person,  if  the  in- 
tention of  the  person  so  to  keep  them 
is  shown.  ib 

7.  But  the  parties  will  be  presumed  te 
have  intended  the  legal  consequen- 
ces of  their  acts ;  and  hence  a  legal 
merger-Tmerger  being  an  act  of  kiw 
— ^will  be  held  to  have  taken  place  in 
law,  unless  the  intention  to  keep  the 
estates  separate  is  established ;  that 
is,  the  unity  of  the  two  estates  in 
the  same  person  will  establish  a 
merger,  in  equity,  without  any  evi- 
dence, aliunde,  of  any  intent,  and  de- 
volve it  upon  the  party  resisting  a 
merger  to  show  that  the  partiesdid 
not  intend  this  legal  consequence  of 
their  act  to  ensue.  Prima  facie  the 
lesser  estate  ia  extinguished.         ib 

8.  A  verbal  agreement  to  extend  the 
time  of  the  payment  of  a  bill  of  •ex- 
change, made  previous  to  the  exe- 
cution of  a  mortgage  to  secure  the 
payment  of  the  bill,  and  constitut- 
ing a  part  of  the  agreement  for 
such  mortgage,  will  be  merged  in 
the  mortgage,  when  executed,  and 
the  latter  will  be  taken  as  express- 
ing the  true  and  whole  agreement 
in  regard  to  the  time  of  payment 
Burbknk  v.  Beackf  826 

9.  And  if  the  mortgage  does  not  ex- 
tend the  time  of  payment,  an  iu- 
dorser  cannot  claim  that  he  is  dis- 
charged by  reason  of  the  parol 
agreement  to  extend  the  time,      ib 


UOBTGAOE. 

1.  Persons  who  b»ve  purchased  land 
e^ressly  sulj^^^  ^  *  mortgaee  ttn- 
not  setup  as  a  defense  tQ  a  Ibreclo- 
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•  sure  flBlti  as  a  ednnter  claim  by  way 
of  ofilwt  or  recoupmenti  a  fraud  prac- 
ticed npon  them  more  than  fonr 
years  after  the  mortgages  were  giv- 
en, and  by  a  person  other  than  the 
plaintiff,  viz.  the  mortgagor ;  where 
there  is  nothing  to  connect  the 
plaintiff  with  the  fVand  of  the  mort- 
gagor.   Reed  t.  Lalson^  9 

2.  Where  land  is  conreyed  sabject  to 
a  mortgage,  it  is  the  primary  fbnd 
fof  the  payment  of  the  debt,  and 
the  grantee  cannot  bring  a  suit  to 
have  the  mortgage  alone  cancel- 
ed and  a^jtidged  satisfied,  the  bond 
remaining  in  the  hands  of  an 
assignee,  without  making  the  obli- 
gor and  mortgagor  a  party.  Oil- 
bert  ▼.  AveriUf  20 

8.  A.  attended  a  public  sale  by  the 
comptroller,  and  bid  off  a  bond  and 
mortgage  deposited  with  the  latter, 
under  the  act  of  1888,  in  relation 
to  banking,  and  paid  the  purchase' 
money,  but  directed  the  auctioneer 
to  put  the  sale  down  to  B.;  and 
the  bond  and  mortgage  were  duly 
assigned  by  the  comptroller  to  B. 
in  pursuance  of  that  direction ;  A. 
at  all  times  afterwards  disclaim- 
ing any  interest  therein,  and  in  his 
answer  alleging  that  the  purchase 
was  for  B.;  and  the  purchase  money 
had  been  repaid  to  him  by  B.  In 
a  suit  brought  against  A.  and  B.  to 

.  hare  the  mortgage  discharged  and 
canceled ;  ffeldy  that  A.  was  a  com- 
petent witness  for  his  co-defendant. 

ib 

Ste  Debtor  and  Creditor,  9. 
Limitations,  Statute  op,  8. 
Merger,  2,  8,  4. 


MUNICIPAL  CORPORATIONS. 

1.  No  court  has  power  to  issue  an  in- 
junction to  restrain  the  legislative 
action  of  a  municipal  corporation. 
And  a  common  council,  in  granting 
to  individuals  permission  to  lay  a 
railway  track  in  one  of  the  streets 
of  a  city,  in  defiance  of  an  ii^junc-. 
tion  forbidding  the  making  of  such 
grant,  will  not  be  gnilty  of  a  criminal 
contempt  Nor  will  the  grant  be 
void  because  thus  made.  Per  8.  B. 
-  Strong,  J.  and  Morris,  J.  Mlhau 
.  T.  Sharp,  194 


2.  An  injunction  ought  not  to  be  grant- 
ed, to  prevent  a  municipal  corpora- 
tion from  enforcing  an  assessment  for 
a  public  improvement.  The  appro- 
priate remedy  of  a  person  whose 
property  is  taken  for  the  use  of  the 
public,  is  to  remove  the  proceed- 
ings into  the  supreme  court  by  cer- 
tiorari. BetU  V.  T%e  CUy  of  WU- 
Uamsburgh,  255 

8.  Municipal  corporations  are  liable 
to  a  private  action  for  injuries  sus- 
tained in  consequence  of  the  mis- 
feasance or  nonfeasance  of  their  of- 
ficers or  agents,  only  in  cases  where 
the  duty  to  bo  performed  is  abso? 
lute,  and  due  fVom  the  corporation  ; 
where  ample  means  are  placed  at 
their  disposal ;  or  where  they  have 
undertaken  the  performance  of  a 
particular  work  and  have  been  held 
responsible  for  its  complete  and 
peHect  execution;  or  where  they 
were  acting  for  the  purposes  of 
private  advantage  or  emolument, 
and  are  to  be  regarded  as  a  private 
company.  JERckok  v.  TVuOees  of 
PlaUsbvrght  '  427 

4.  Where  the  charter  of  the  village 
of  Plattsburgh  declared  the  village 
to  be  a  separate  road  district  of  the 
town  of  P.,  and  transferred  the  du- 
ties of  executing  the  highway  laws 
ft-om  the  town  to  the  village  ofiScers ; 
and  directed  that  the  trustees  of 
the  village  should  have  the  same 
powers,  a^d  be  charged  with  the 
same  duties  over  the  roads  in  the 
said  village  as  commissioners  of 
highways  in  towns  have  or  pos- 
sess; Held  that  the  trustees  were 
independent  officers,  so  Ux  as  their 
duties  as  commissioners  of  high- 
ways were  conccjiied,  governed  by 
the  several  acts  of  the  legislature 
concerning  highways ;  and  that  the 
corporation  was  not  liable  for  their 
omission  to  perform  a  duty  imposed 
upon  them  by  statute,  as  compiis- 
missioners  of  highways.  ih 

5.  Accordingly  A<M  that  the  corpora- 
tion was  not  liable'  for  an  ii^ury 
sustained  by  a  person*  in  conse- 
quence of  his  flilling,  in  the  night 
time,  into  an  open  ditch  or  trSnch 
constructed  in  one  of  the  streets  of 
the  village,  and  allowed  to  remain 
open,  without  any  protectfoD,  or 
guard.  *> 
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6.  A  Tillagd  eorpomtibfi  H  not  liable 
for  a  nonfeasance,  or  a  misfeasance, 
committed  by  independent  corpo- 

'  rate  officers.  It  is  liable  it  seems 
for  iignries  arising  from  an  omis- 
sion to  repair  streets,  when  the  dnty 
is  due  ft-om  it,  and  absolaCely  im- 
posed npon  it,  as  a  corporation  ; 
bat  it  is  not  liable  fbf  omissions  of 
a  dnty  specifically  oofiferred  by 
statute,  upon  its  officers.  tb 


MUTtJAL  INSURANCE  COM- 
PANIES. 

}.  A  member  of  a  mutual  insurance 
company  is  not  liable  to  assessments, 
upon  his  premium  note,  to  meet  de- 
ficiencies of  means  arising  fVom  a 
failure  to  collect  of  other  members. 
Matter  of  Bangs,  264 

2.  TThen  a  member  has  paid,  towards 
any  loss  or  expenses,  in  proportion 
to  the  amount  which  his  deposit 
note  bears  to  the  other  deposit 
notes,  legally  assessable,  his  liabili- 
ty to  assessment  in  respect  to  such 
loss  or  expenses,  is  discharged,    ib 

8.  He  cannot  be  assessed  beyond  such 
proportion,  without  a  violation  of 
the  charter  of  the  corporation ;  and 
no  such  assessment,  either  by  the 
dh-ectoTS,  or  by  a  receiver  duly  ap- 
tinted  by  the  court  upon  such  cor- 
poration beooming  insolvent,  can  be 
upheld.  ib 

4.  A  receiver  of  an  insolvent  mutual 
insursnoe  company  cannot  legally 
assess  any  person  Insured  therein, 
beyond  his  proportion  of  the  losses; 
and  he  is  bound  to  allow,  towards 
the  proportions  of  members,  what 
they  have  paid  on  fonner  assess- 
ments, for  the  same  losses,  Ac. 
whether  void  or  valid.  ib 

6.  While  questions  in  relation  to  dis- 
puted claims  against  the  corpora- 
tion remain  undetermined,  so  that 
the  true  amount  or  proportion  to 
be  paid  upon  the  respective  pre- 
mium notes  cannot  be  ascertained, 
the  court  will  not  direct  the  re- 
ceiver to  specify  the  sum  due,  and 
on  receiving  such  amount,  in  aoy 
case,  to  surrender  the  note.  t^ 

6.  He  may  be  directed  to  receive  sur- 
renders of  policies,  if  desiredi  on 


payineat  of  what  Is  lAgaBy  due  ibr 
assessments ;  but  tbe  deposit  Mtes 
should  be  retained  by  the  receiver, 
until  paid,  to  the  extent  of  their 
liability  for  previous  losBe&  ib 


N 

KE  EXEAf . 

the  power  o^  the  supreme  court  to  Is- 
sue the  writ  of  M  exeat  is  not  impair- 
ed or  afi^ted  by  the  providona  of 
the  code.  BuskneU  v.  B%LsbmdL,  880 


PARENT  AND  CHILD. 

1.  Where  serviced  are  rendered  by  a 
daughter  to  her  fhther.  In  bis  house, 
without  any  agreement  for  compen- 
satioh,  and  there  is  no  proof  tiiat 
she,  at  the  time,  expected  any  each 
reward,  or  supposed  that  any  pecm- 
iary  obligation  was  to  be  thereby 
incurred;  the  daughter  living  with 
her  father,  as  A  member  of  bis  fkm- 
lly,  and  being  taken  care  of,  and  her 
wants  supplied,  by  him,  and  no  ac- 
counts being  kept  by  either;  tbe 
law  will  not  imply  a  promise  to  pay 
fbr  services  thus  rendered,  nor  per- 
mit a  recovery,  unless  an  express 
promise  is  shown,  or  something  to 
prove  that  such  was  the  expectation 
on  both  sides.    Dye  v.  Kerr^      4i4 

2.  The  fkct  that  one  of  the  executors 
of  the  fkther,  after  the  death  of  the 
latter,  has  given  his  note  for  the 
amount  of  such  claim,  and  taken  a 
release  and  discbacge  of  tbe  claim, 
win  not  entitle  the  executors  to  be 
allowed  for  it,  on  a  final  settiement 
of  their  accounts  with  the  estate,  tfr 


PAETtSS. 

1 .  in  what  eases,  and  for  what  r 
the  practice  of  the  equity  oourts  per- 
mits a  plaintitf  to  commence  an  ac- 
tion in  his  own  behalf  as  well  as  in 
behalf  of  all  other  persons  intereste4 
in  the  same  question.  BtnUtmr: 
tht  CiHif  (tf  BrtfMynt  976 


INDEX. 
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%  The  mlo  which  permltft  ttu&omiasion 
of  parties  interested  In  the  question 
litigatedi  and  the  filing  of  a  bill  by 
one,  in  behalf  of  all  others  interest- 
ed! ui  adopted  from  necessity,  to 
prevent  a  failure  (^justice.  ib 

See  MoRTOAOEi  1,  2. 


PABTNSB8HIP. 

Beg  Arbitration,  &q.  1»2,8. 
Warehouse  Raceipr. 


PLANK  EOADS. 

1.  Whore  a  county  court,  upon  the  ap- 
plication of  connnissioners  of  high- 
ways, makes  an  order  for  the  remo- 
Yal  of  a  toll  gate  on  a  plank  road, 
and  the  plank  road  company  ap- 
I>eals  to  the  supreme  court,  and  ref- 
erees are  appointed,  who  make  a 
report  in  fa vor<of  removing  the  gate, 
but  to  a  dillerent  place  fVom  that 
designated  by  the  county  court,  the 
case  is  not  within  the  provision  of 
the  act  of  July  10, 1861,  amending 
the  general  plank  road  act,  so  fkr  as 
relates  to  the  allowance  of  costs  to 
tha  party  succeeding  on  the  appeal. 
Matter  of  Convmisdoners  cf  BigK- 
WGfys  cf  Levnsion^  186 

2.  The  court  may  therefore  make  such 
order  as  it  would  make  if  acting  un- 
der the  87th  section  of  the  general 
plank  road  act  of  1887.  Hf 


PLEADINa 

1.  Where  a  complaint  stated,  in  sub- 
■  stance,  that  the  defendant  was  in- 
debted to  the  plaintiff  in  the  sum  of 
S800,  tor  the  use  and  ocoupatioa  of 
certain  lands  therein  described,  be- 
ing the  property  of  the  plaintiff,  for 
and  during  a  specified  period,  for 
which  the  plaintiff  claimed  S800; 
Heldj  bad  on  demurrer.  HaU  v. 
SoutAinafd,  82 

2.  An  action  for  use  and  pccqpation  is 
founded  on  contract,  express  or  im- 
plied, and  lies  only  when  the  rela- 
tion of  landlord  and  tenant  exists,  t^ 

8.  U  teem  that  the  forms  of  the  com- 
:  mon  counts  in  the  former,  action  of 


indebitatus  aflsnmpsit  are  allowed 
under  the  code,  particularly  if 
changed  so  as  to  state  the  cause  of 
indebtedness,  by  direct  averments,  ib 

4.  The  mode  of  pleading  facts  dis- 
cussed, ib 

5.  A  complaint  which  merely  alleges 
that  the  defendant  is  indebted  to 
the  plaintiff  in  a  oertain  sum,  is  not 
sufficient.  ib 

6.  At  common  law^  it  was  not  necessa- 
ry to  the  validity  of  a  transfer  of  a 
sealed  contract,  that  it  should  be  by 
deed,  or  in  writing.  If  there  is  any 
such  necessity  at  present,  it  arises 
iVom  a  statutory  provision,  restric- 
tive of  a  common  law  right ;  and  in 
such  cases  it  is  not  necessary,  in  a 
declaration  or  complaint,  to  aver  a 
eomplianee  with  the  requisition  of 
the  statute.  That  is  matter  of  evi- 
dence only.  The  code  does  not 
change  the  fonner  rule  in  this  par- 
ticular.    Homer  Y.  Wood,  871 

7.  Where  a  contract  has  been  assigned 
to  the  plaintiffs,  the  ikct  necessary 
to  be  stated  in  the  complaint  is  the 
change  of  interest  in  the  contract ;  so 
that  the  plaintiffs  may  maintain  the 
action  as  "  the  parties  in  interest" 
under  the  111th  section  of  the  code. 
It  is  not  necessary  to  state  a  com- 
pliance with  each  and  every  partic- 
ular requisite  to  render  the  ehange 
effectual.  ib 

8.  A  complaint  which  alleges  an  in- 
debtedness to  the  plaintiff,  by  the 
defendant,  for  services  done  and  per- 
formed by  the  plaintiff  as  the  attor-  ^ 
ney  and  solicitor  of  the  defendant, 
and  at  his  request,  and  for  money 
paid  and  expended  for  him,  at  his 
request,  previous  to  January,  1852, 
is  sufficient,  under  the  code,  al- 
though the  specific  suit  is  not  men- 
tioned, and  no  time  is  specified. 
Beekman  v.  Plainer ^  660 

9.  Where  an  action  is  brought  upon  .an 
open  account,  for  work,  labor  and 

.  services,  the  plaintiff  need  not  set 
forth  in  his  complaint  the  items  of 
the  account;  and  the  defendant 
cannot  object  that  the  complaint 
contains  bnt  one  cause  of  action  and 
therefore  that  only  one  item  of  serw 
vice  can  be  proved*  ib 
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10.  Where  a  recovery  is  attempted  to 
be  resisted  by  interposiDgan  equita- 
ble counter-claim  in  the  nature  of  a 
cross-bin,  the  ordinary  mode  of  stat- 
ing the  agreement  in  a  bill  in  chan- 
cery, is  sufficient,  it  seems.  Dewey 
T.  Hoag,  866 

11.  Although,  under  the  code,  as 
amended,  the  action  of  ejectment 
may  be  met  by  an  equitable  title  of 
the  defendant,  and  a  claim  for  a 
conveyance  of  the  legal  estate  \  yet, 
in  order  to  defeat  a  recovery,  the  de- 
fendant must  become  an  actor  in 
respect  to  his  claim ;  and  his  answer 
must  contain  all  the  elements  of  a 
bill  for  a  specific  performance ;  and 
he  must  ask  and  obtain  affirmative 
relief.  ib 

12.  The  Judgment  must  be  for  the 
plaintiff,  that  he  recover  the  land ; 
or  for  the  defendant,  that  the  plain- 
tiff convey  to  him,  on  such  terms  as 
the  court  shall  adjudge.  ib 

18.  An  answer,  in  an  action  of  eject- 
ment, which  sets  up  an  agreement 
between  the  parties,  in  respect  to 
the  premises,  and  alleges  that  the 
defendant  has  offered  to  perform, 
and  has  always  been  and  is  ready 
and  willing  to  perform;  but  in 
which  the  defendant  does  not  offer 
to  perform,  nor  ask  that  the  plain- 
tiff be  required  to  perform,  nor  claim 
any  Judgment  except  for  costs,  is  de- 
fective, ib 

See  Agreement,  81. 
Practice,  9, 10. 


POSSESSION. 

1.  A  possession  in  fkct,  of  land,  will 
lustily  the  possessor  in  using  vio- 
lence, if  necessary,  in  order  to  de- 
fend his  possession;  but  a  mere 
right  to  the  possession  will  not  jus- 
tify a  person  in  committing  an  as- 
sault and  battery  upon  another, 
for  the  purpose  of  reducing  his  right 
to  actual  possession.  Parsons  v. 
SrowUf  Ow 

2.  Where,  in  an  action  for  assault  and 
battery,  the  defense  is  son  assavU 
demesne^  and  in  defense  of  the  de- 
flendant's  possession  of  real  estate, 
both  parties  claiming  to  have  been 
in  possession,  the  true  question  to 


be  submitted  to  the  Jury  is,  whieh 

party  had  the  actual  possession  at 

the   time  the  assault  was  commit- 

ed.  ib 

8.  Where  the  bill  of  exceptions,  in  such 
a  case,  states  that  "the  judge,  among 
other  things,  charged  the  jury  tliat" 
&c.  the  court  will  infer  that  other 
instructions  than  tiiose  mentioned 
were  given  by  the  judge,  and  will 
assume  that  the  question  of  actual 
possession  was  properly  left  to  the 
jury;  unless  the  contrary  appears. 

ib 

See  Evidence,  10. 


PRACTICE. 

1.  A  person  not  liable  to  arrest  in  a 
civil  suit  waives  his  privilege  by 
putting  in  bail     Stewart  v.  Bnoard, 

26 

2.  Ho  will  also  waive  his  privilege  by 
giving  notice,  by  his  attorney,  of  re- 
tainer in  the  cause,  and  demanding 
a  copy  of  the  complaint.  ib 

8.  If  a  defendant  wishes  to  preserve 
his  right  to  move  to  discharge  the 
arrest,  on  the  ground  of  his  exemp- 
tion, his  attorney  should  appear 
specially.  ib 

4.  A  defendant,  after  having  appeared 
in  the  action,  by  putting  in  bail 
without  objection,  cannot,  in  the  ab- 
sence of  ftaud  or  imposition,  be 
permitted  to  object  that  the  affidavit 
on  which  the  order  of  arrest  was 
made  was  insufficient  and  defective. 

6.  When  the  object  of  an  appeal  is  to 
question  the  finding  of  a  referee 
•  upon  the  facts,  the  case  is  analogous 
to  a  motion  under  the  former  prac- 
tice to  set  aside  the  report  of  ref- 
erees as  against  evidence.  Van 
Sleenburgh  v.  Eogman,  28 

6.  The  court  will  not  disturb  the  find- 
ing of  referees,  any  more  than  the 
verdict  of  a  jury,  on  a  difference  of 
opinion  upon  the  weight  of  evi- 
dence, t* 

7.  But  if  there  is  an  absence  of  evi- 
dence, or  so  great  a  prepooderanoe 
of  evidence  against  the  finding;  BA^to 
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likBcftte  prejndioe,  partiality  or  cor- 
Tuption,  the  court  will  interfure.    ib 

8.  If  the  a^jtutroent  of  ooBta  by  the 
clerk  of  a  county  court  is  erroneous, 
the  remedy  of  the  party  aggrieved 
is  by  a  motion  in  that  court,  in  the 
nature  of  an  appeal  from  the  decis- 
ion of  the  clerk ;  not  by  an  appeal 
fVom  the  judgment  of  the  court. 
BeaUie  v.  Qua,  132 

9.  An  allegation  in  an  answer,  that  the 
defendant  never  gave  to  the  plaintiff 
the  note  declared  on,  is  a  denial  of 
the  allegation  in  the  complaint  that 
the  defendant  made  the  note,  so  far 
as  making  includes  delivery,  and 
also  of  the  farther  allegation,  that 
the  defendant  delivered  the  note  to 
the  plaintiff.  Sawyer  v.  Warner j2S2 

10.  It  amounts  to  a  denial  of  indebted- 
ness upon  the  note.  And  the  de- 
fendant is  at  liberty,  in  support  of 
his  side  of  the  issue,  independent  of 
other  modes,  to  prove  facts  inducing 
a  presumption  that  no  delivery  was 
made,  and  in  that  way  overcome  the 
presumption  arising  firom  the  plain- 
tiff's proof  of  possession  of  the  note, 
and  the  signature  of  the  defendant. 

id 

11.  He  is  therefore  entitled  to  give  in 
evidence  any  facts  calculated  to  sat- 
isfy the  Jary,  by  fair  and  direct  in- 
ference, that  the  note  never  was 
delivered  by  him.  Thus,  he  may 
introduce  evidence  disclosing  con- 
duct of  the  plaintiff  wholly  incon- 
sistent with  the  fact  of  indebtedness 
by  the  defendant,  on  the  note,      ib 

12.  If  a  party  wishes  the  attention  of 
the  Jury,  upon  a  trial,  directed  to  any 
particular  fkct,  question,  or  aspect 
of  the  case,  and  desires  the  advice 
of  the  Judge  thereupon,  he  should 
make  the  request.  In  the  absence 
of  any  such  request,  the  verdict 
should  not  be  disturbed,  unless  for 
some  mistake  of  law  committed  by 
the  judge,  affirmatively  appearing 
upon  the  bill  of  exceptions.  Parsons 
Y.  Brovon^  590 

8te  Bail. 

Ne  Exeat. 
Statutes,  1,  2. 

PRINCIPAL  AND  AGENT. 

Aa  employer  Is  not  liable  to  one  of 
his  tfents  or  serrants,  fbrani^tury 

Vol.  XV.  88 


Buatained  by  the  hitter  In  conse- 
quence of  the  misfeasance  or  negli- 
gence of  other  agents  or  servants  of 
the  employer,  engaged  in  the  same 
general  business.  Sherman  v.  T%e 
RoehesUr  and  Sfpraense  Railroad  Co. 

674 
See  Raiuioads,  7, 8. 


PROMISSORY  NOTES. 

1.  In  this  state,  a  negotiable  promis- 
sory note  is  not  prima  fade  payment 
"Of  a  pre-existing  debt.  Van  Steen- 
burgh  V.  Hoffman^  28 

2.  The  promissory  negotiable  note  of 
a  feme  covert  is  absolutely  void. 
And  turning  out  such  a  note  to  se- 
cure the  payment  of  a  sum  agreed  to 
bo  paid,  is  not  a  performance  of 
the  agreement.  ijb 

8.  The  plahitiff  and  R.  indorsed  a 
note  for  the  accommodation  of  L. 
the  maker.  L.  loaned  it  to  the  de- 
fendant, for  his  accommodation,  up- 
on his  promise  to  pay  it  at  maturity 
and  save  the  indorsers  harmless; 
and  the  defendant  negotiated  it  to  a 
bank,  for  his  own  use,  and  the  bank 
sued  the  plaintiff  thereun  and  recov- 
ered a  judgment  for  the  amount, 
which  the  plaintiff  was  compelled 
to  pay.  Heldy  that  the  note  had  no 
inception  as  a  valid  security,  until 
it  was  passed  to  the  bank ;  that  the 
sole  consideration  for  it  being  re- 
ceived by  the  defendant,  the  debt 
created  by  the  negotiation  of  the 
note  was  his  debt,  and  both  L.  and 
the  indorsers  were  sureties  for  the 
payment  of  it;  and  that  the  de- 
fendant, as  the  principal  debtor,  was 
bound  to  reAmd  to  the  plaintiff  the 
amount  paid  by  him,  in  the  suit 
brought  by  the  bank.  Neass  v. 
Mercer^  818 

4.  Hlddalso,  that  the  law  implied  a 
promise  by  the  defendant  to  each 
of  the  indorsers  to  indenmlfy  him, 
on  his  being  compelled  to  pay  the 
debt ;  but  that  no  promise  wa^  re- 
quired, under  the  code,  in  order  to 
sustain  an  action ;  it  being  sufficient 
that  there  was  an  equitable  obli- 
gation, ib 

6.  Hddjuriker,  that  in  such  action  L. 
and  R.  were  competent  witnesses 
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fbr  the  plaintiff ;  theacUon  not  be- 
ing prosecuted  fbr  their  immediate 
benefit,  upon  a  Just  construction  of 
the  first  clause  of  (  899  of  the  code. 

ib 

0.  That  clause  embraces  only  persons 
who  are  so  connected  with  the 
action  as  to  render  them  yirtnally 
parties  to  the  litigation.  tb 

7.  Section  898  of  the  code  being  gen- 
eral, without  any  restriction,  ex- 
tends to  actions  on  contracts  made 
before  the  code.  It  does  not,  when 
applied  to  snch  contracts,  impair 
their  obligation,  but  has  refsrenco, 
rather,  to  the  remedy  upon  them; 
and  the  legislature  had  power  to 
enact  it.  ib 

See  AoRBEMi^NT    5. 


RAILROADS. 

1.  Where  the  land  of  an  indlTidual 
was  regularly  taken  by  the  Hudson 
River  Railroad  Company,  under  the 
special  provisions  of  its  charter, 
which  was  granted  in  1846,  and 
amended  in  1848 ;  five  commission- 
ers having  been  appointed  by  the 
supreme  court,  in  August,  1860,  by 
whom  the  damages  of  the  dwner 
were  appraised,  and  all  the  steps 
nccessaiy  to  p^rfbct  the  title  of  the 
company,  according  to  the  provis- 
ions of  its  charter,  were  duly  taken ; 
Held,  that  the  title  to  the  land  was 
rested  in  the  company,  and  that  the 
proceedings  to  obtain  such  title 
were  not  required  to  be  under  the 

feneral  railroad  act  of  April  2, 
860,  that  act  prescribing  a  different 
nnode  of  proceeding  ft*om  that  spe- 
cified in  the  charter  of  the  compa- 
ny. Visscher  ▼.  T%e  Ehidson  River 
Rcairoad  Co,  87 

2.Hdd  also,  that  the  provisions   of 

,  the  general  railroad  act  are  '*  incon- 

'  sistent"  with  the  charter  of  the 

Hudson  River  Railroad  Company,  ib 

8.  The  supreme  court  has  no  juris- 
diction to  supervise  or  correct  the 

.  .doings  of  commissioners  appointed 
to  ascertain  the  damages  sustained 
by  the  owners  of  land  taken  for 


railroad  purposes,  imteas'  tili  t^ 

cially  conferred  by  statale.  And 
the  statute  has  conferred  no  power 
on  the  court  to  entertain  a  motioB 
to  set  aside  such  proceedings.       A 

4.  And  if  the  court  makes  an  order, 
at  a  special  term,  setting  aside  and 
vacating  the  certificate  of  assess- 
ment, and  the  rule  entered  thereon, 
such  order  is  a  nullity ;  and  being 
wholly  void,  it  may  be  impeached 
collaterally.  .  ih 

6.  A  railway  in  a  city  is  not,jwr«,  a 
nuisance  or  a  purpresture.  Jl^iikau 
V.  fiaafy,  198 

6.  The  plaintiff  owned  a  dock  on  the 
margin  of  a  bay  on  the  east  side  of 
the  Hudson  river,  fronting  his  fknn, 
under  a  patent  fh>m  the  state,  is- 
sued November  19, 1849.  The  de- 
fendants, pursuant  to  their  charter, 
constructed  their  railroad  across 
the  bay,  running  about  1900  feet 
west  IVom  the  plaintiff's  dock. 
The  plaintiff  called  upon  the  com- 
pany to  extend  his  dock  (o,  and  in 
front  of,  their  road,  as  a  measure 
required  by  the  defendants'  charter, 
and  necessary  to  restore  the  dock 
to  its  former  usefhlness.  The  de- 
fendants reflised  to  do  so,  but  con- 
structed a  drawbridge,  which  was 
sufiScient  for  the  fVee  passage  of 
vessels  into  and  fYt)m  the  bay.  Hdd^ 
that  the  defendants  were  not  bound, 
under  the  15th  section  of  their  act 
of  incorporation,  to  extend  the 
plaintiff's  dock ;  the  same  not  be- 
ing '<  cut  off,"  within  the  meaning 
of  that  section.  TiUotson  v.  The 
Budson  River  Railroad  Co,        .406 

7.  The  legislature  did  not  intend  to 
go  beyond  what  a  literal  interpre- 
tation of  the  statute  calls  for,  and 
require  the  company  thereby  in- 
corporated to  extend  the  docks  on 
the  streams  and  bays.  ib 

8.  An  employer  is  not  liable  to  one  of 
his  agents  or  servants,  for  an  i^Jn- 
ly  sustained  by  the  hitter  in  conse- 
quence of  the  misfeasance  or  neg- 
ligence of  other  agents  or  servants 
of  the  employer  engaged  In  the 
same  general  business.  SUrman 
V  The  Rochester  and  Syracum  Rutil' 
road  Co:  fi74 
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Q.  Accoidiasly,  where  a  penon  in 
the  employ  of  a  railroad  compaDj, 
as  a  brakeman,  was  killed  by  being 
thrown  Arom  a  train  of  cars  while 
lg:oing  at  a  rapid  rate,  against  a  pile 
of  wood  which  had  been  placed  by 
the  servants  of  the  company  near 
the  track;  Held  that  no  action 
would  lie  a^inst  the  railroad  com- 
pany, by  his  personal  represen- 
tative, to  recover  damages,  under 
the  act  of  December  13, 1847.      tb 

10.  A  railroad  corporation,  whose  road 
passes  through  two  or  more  coun- 
ties, may  be  sued  before  a  justice  in 
teither  county,  provided  the  process 
can  be  served  on  the  proper  officer 
in  such  county.  Sherwood  v.  T5l« 
SarcUora  and  Waskington  Railroad 
Co.  6B0 

11.  A  railroad  company  must  be  treat- 
ed as  an  inhabitant  and  freeholder 
in  each  county  where  its  track  is 
laid.  Therefore  a  summons,  issued 
against  such  a  company,  by  a  jus- 
tice of  the  peace,  must  be  made  re- 
turnable not  less  than  six  nor  more 
than  twelve  days  from  the  time  of 

service.  ** 

JStec  Constitutional  Law,  6,  7,  8,  9. 
Corporation  op  New-York,  1,  7i 

8, 11, 12, 18, 14. 
Jurisdiction. 
Principal  and  Agent. 


RECOUPMENT. 
^Sk  Mortgage,  1. 


REFEREE. 
Bu  Practice,  6,  7. 


RELEASE. 

A  person  having  a  present  right, 
though  not  to  take  effect  in  posses- 
sion until  the  happening  of  a  fhtore 
event,  may  release  such  right  to  the 
one  in  possession.    Umtn^r  v.  Duf- 


^  WlLL«9,10. 


S 
SEDTOTION. 

1.  To  svstain  an  action  for  seduction, 
the  loss  of  services  need  not  be  great. 
Slight  loss  Is  sufficient  Knighb  v. 
WUcox,  279 

2.  It  is  not  necessary  that  the  female 
should  have  rendered  any  consider- 
able services,  previous  to  the  seduc- 
tion. If  she  became,  in  consequence 
of  the  seduction,  incapacitated  in 
any  material  degree,  for  renderii^ 
any  semces  which  the  plaintiff 
might  lawfUly  demand  of  her,  it  is 
all  tJ^e  law  requires.  >    ih 

8.  Although  usually  in  actions  for  se- 
duction, pregnancy  and  the  birth  of 
a  child  are  proved,  which  is  suffi- 
cient evidence  of  loss  of  service,  yet 
it  is  not  important  to  the  right  of 
action  that  the  loss  has  resulted  in 
any  particular  way.  i& 

4.  It  is  enough  if  a  loss  has  been  occa- 
sioned, which  is  a  legal,  natural  and 
direct  consequence  of  the  wrong. 
If  sickness  of  the  servant  is  pro- 
duced by  shame  for  her  defilement, 
whereby  she  is  unable  to  labor,  the 
loss  is  (me  of  that  character.         ib 


SET-OFF. 
^S«  Action,  7. 


SHIPS  AND  sHippraa 

See  €0M1C0N  tlARSISRS. 


8LANPER. 

1.  The  preferring  of  charges  to  a  Lodge 
of  Odd  Fellows,  by  one  member  of 
the  order,  against  another,  the  acts 
charged  being  violations  of  the  rules 
of  the  order,  and  which  charges  ttie 
lodge  bas  poiwer,  under  those  rulesi 
to  receive  and  investigate,  \s  prima 
fade  a  privileged  communication; 
and  if  made  in  good  faith,  an  action 
for  slander  does  not  lie  against  the 
party  prefewingtiiecbaiges.  "SWrfy 
V.  Woodf  l^'* 
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2.  In  an  action  for  slander,  in  making 
snch  charges,  it  is  erroneons  for  the 
Judge  to  charge  the  Jnry  that  al- 
though the  defendant  had  probable 
cause  for  preferring  the  charges,  if 
ho  was  actuated  bjr  malice  towards 
the  plaintiff  and  acted  in  bad  faith, 
in  so-doing,  the  jurj  will  be  justified 
in  finding  a  verdict  for  the  plaintiff! 

Hf 

8.  It  is  erroneons  to  ref^e  to  advise 
the  jury  that  if  they  find  that  the 
defendant  had  probable  cause  for 
presenting  the  charges,  they  are 
bound  to  find  for  the  defendant, 
whether  he  was  actuated  by  malice, 
or  not.  ib 

4.  The  presenting  of  charges  to  a  mem- 
ber of  the  order,  fortlie  purpose  of 
procuring  his  signature,  is  also  priv- 
iteged.  ib 

6.  In  an  action  for  slander,  in  charging 
the  plaintiff  with  being  a  thief,  and 
with  having  stolen  the  defendant's 
com,  evidence  that  the  plaintiff  had 
planted  a  piece  of  the  defendant's 
land,  with  com,  on  shares,  the  crop 
to  be  divided  equally  between  the 
parties,  in  the  ear,  and  that  the 
plaintiff,  instead  of  fkirly  and  hon- 
estly dividing  the  crop  with  the  de- 
fendant, fVaudnlently  and  dishon- 
estly secreted,  carried  away  and 
converted  to  his  own  use,  without 
the  linowledge  or  consent  of  the  de- 
fendant, a  quantity  of  said  com, 
with  intent  to  appropriate  the  same 
to  his  own  use,  is  not  admissible, 
cither  in  justification  of  the  "charge, 
or  in  mitigation  of  damages.  Sbl- 
DBN,  J.  dfoaested.    Bttdey  ▼.  SkaWr 

678- 

6.  The  defendant  is  chargeable  wlthr 
knowledge  that  the  facts  offered  by 
him  in  mitigationr  not  only  did  not 
constitute  the  crime  of  which  ho  ac- 
cused the  plaintiff,  but  that  tbcy  did 
not  establish  any  offense  whsterer  of 
which  the  law  takes  oc^izimce.  ib 

7/Where  a  party  has  assumed  the  re- 
sponsibility of  making  the  nnqnali- 
fied  charge  that  another  is  a  thief, 

•  he  cannot  be  relieved  from  the  con- 
sequences of  his  temerity  by  alleg- 
ing his  ignorance  of  the  law  in  rela- 
tion to  the  confltituentfl  of  the  crime 
of  larceny.  ib 


SPEOIFIC  PBRFOBtfAKOS. 

As  a  general  rule,  a  spcdflc  perfonn^ 
ance  of  a  contract,  made  by  an  adult, 
for  personal  services,  will  not  be 
enforced.    Hiaight  y.  Badgdey,  499 


STATUTES. 

1.  The  act  of  April  4, 1848,  providing 
that  in  case  of  the  absence  of  the 
presiding  justice  appointed  to  hokl 
any  general  term  of  the  supreme 
court,  any  three  justices  convened 
to  hold  such  term  may  designate 
one  of  their  number  to  preside  at 
suck  general  term,  means  that  the 
person  so  appointed  shall  preside 
duriug  the  wkole  of  such  term,  if  deem- 
ed expedient;  and  not  merely  dur- 
ing such  portion  of  the  term  as  the 
absence  of  the  regular  presiding 
justice  shaU  continue.  The  People 
V.  Oicks,  158 

2.  Thus,  where,  at  the  commencement 
of  a  term  the  presiding  justice  of 
the  court  is  absent  from  the  state, 
and  another  justice  is,  by  an  order 
duly  made,  designated  by  the  three 
judges  convened  to  hold  the  court, 
to  preside  at  such  term,  he  is  au- 
thorized to  preside  during  the  whole 
of  such  term ;  notwithstanding  the 
regular  presiding  justice  returns  to 
the  district  before  the  close  of  sucb 
term.  i* 

8.  The  193d  section  of  the  charter  of 
the  city  of  Rochester,  which  pro- 
vides that  the  damages  and  recom- 
pense to  be  paid  to  owners  of  lande 
taken  by  the  city  for  public  improve- 
ments shall  be  assessed  by  three  as- 
sessors, assigned  by  the  commoir 
council,  is  in  conflict  with  the  pro- 
vision of  the  constitution  declaring' 
that  where  private  property  shall  be 
taken  for  public  use,  the  compensa- 
tion shall  be  ascertained  by  a  Jury, 
or  by  commissioners  appointed  by  a 
court  of  record.  And  an  assessment 
based  upon  that  section  is  unautho- 
rized and  void.  HnM  v.  TV  CiA/ 
efRochetler,  6lt 

4.  The  fkct  that  the  city  has  slnoe  paid 
the  owners-  of  lands  taken  under 
such  a  void  assessment,  the  amonnta 
ascertained  bv  the  assesson  fbrtbeir 
damageff  and  recompense,  aad  ce- 
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ceived  oomr^yBiicet  of  the  land, 
cannot  hare  a  retroactiye  operation, 
BO  as  to  heal  the  defect  and  make 
▼alid  a  proceeding  which  was  mere- 
ly void.  lb 

6.  The  act  of  the  legislature,  passed 
April  16, 1862,  authorizing  the  board 
of  supervisors  of  the  county  of  New- 
York  to  raise  by  tax  upoir  said  coun- 
ty and  to  pay  to  the  Justices  of  the 
supreme  court  resident  in  the  first 
district,  such  additional  annual 
compensation  as  they  may  deem 
proper,  was  valid  and  constitutional. 
The  PeopUf  ex  rel.  Morris^  v.  Ed- 
vtondSy  629 

6.  Statutes  in  pari  vuUeria  must  be 
construed  with  reference  to  each 
other.  Upon  this  principle  it  was 
Held  that  the  state  because  seised  of 
the  same  estate  in  lands  taken  un- 
der the  act  of  April,  1819,  for  the 
eotUinuatum  of  the  Erie  canal,  as  it 
had  in  those  appropriated  by  virtue 
of  the  act  of  April,  1817,  providing 
fbr  the  amsiniclion  of  such  canal. 
Rexford  v.  Knight,  627 

See  Canals,  8,  6, 10. 

Constitutional  Law. 
jurisdicticn. 
Bailroads,  1,  2,  6,  7. 


STRKBTS. 

1.  According  to  the  ancient  rule  of  the 
common  law,  which  has  always 
been  adopted  in  this  state,  the  pub- 
lic have  no  other  right  in  a  highway, 
in  the  country,  than  that  of  passage 
and  repassage ;  and  any  interference 
with  the  soil,  other  than  such  as 
may  be  regarded  as  necessary  to  the 
enjoyment  of  this  right,  will  be  con- 
sidered as  a  trespass,  and  an  action 

'  will  lie  in  flivor  of  the  owner  of  the 
fee.  But  there  is  a  wide  difierence 
between  a  highway  in  the  country, 
and  a  street  in  a  populous  commer- 
cial city.  Per  Edwards,  P.  J.  Mil- 
hau  v.  Sharp,  198 

2.  Whether  the  corporation  of  New- 
Tork  be  the  owner  of  the  fee  of  the 
streets  in  trust  for  the  public,  or 
whether  it  be  merely  the  trustee  of 
the  streets  and  highways  as  such, 
irrespective  of  any  title  to  the  soil, 
it  has  the  power  to  authorise  their 


appropriation  to  all  such  uses  as  are 
conducive  to  the  public  good  and  do 
not  interfere  with  their  complete  and 
unrestricted  use  as  highways ;  and 
in  doing  so,  it  is  not  obliged  to  con- 
fine itself  to  such  nses  as  have  al- 
ready been  permitted.  As  civiliza- 
tion advances,  new  uses  may  bo 
found  expedient.  Per  Edwards, 
P.  J.  ib 

8.  The  benefit  accruing  to  a  person 
whose  land  is  taken  for  a  street,  by 
the-  increased  value  of  adjacent 
property,  belonging  to  him,  may  bo 
set  off*  against  the  loss  or  damage 
sustained  by  him  by  the  taking  of  his 
property  tor  a  street ;  and  if  equal 
to  the  loss  or  damage,  is  a  just  com- 
pensation for  the  property  so  taken. 
BeUs  v.  The  City  of  WUliantsbureA, 

4.  The  constitutional  provision  does 
not  require  that  the  amount  of  the 
benefit  shall  be  absolutely  certain 
nor  that  the  exact  value  of  the  land 
taken  should  be  paid ;  nor  that  the 
payment  shall  be  in  money.  All 
that  is  accorded  to  the  owner  is  a 
just  compensation ;  and  that  is  ob- 
tained by  him  if  he  has  a  f^ll  equiv- 
alent for  what  he  surrenders  to  the 
public.  ib 

6.  Where  a  statute  contains  provisions 
which,  if  fiiirly  appUed,  will  f^Uy 
indemnify  individuals  for  their  prop- 
erty which  may  bo  taken  for  public 
purposes,  it  is  valid ;  but  it  is  other- 
wise where  the  provisions  are  illu- 
sory, or  necessarily  inadequate,    ib 

6.  Under  the  11th  and  12th  sections 
of  the  act  in  relatfon  to  the  town 
and  village  of  Williamsburgh,  passed 
March  16, 1848,  where  land  belong- 
ing to  individuals  is  taken  for  a 
street  or  avenue,  commissioners  of 
appraisal  may  be  appointed  by  the 
county  court  of  Kings  county.        ib 

7.  Under  the  8th  section  of  that  act, 
which  requires  notice  of  the  pre- 
sentation of  a  petition  for  the  open- 
ing of  a  street,  dtc.  to  be  pablished 
in  one  or  more  newspapers  publish- 
ed in  the  village  of  Williamsbttrgh, 
for  the  space  of-  three  consecutive 
weeks,  a  publication  In  two  of  the 
newspapers  of  the  village  once  in 
each  week  for  three  consecutive 
weeks,    is    sufficient ;    especially 
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where  there  Is  no«llegati<m  or  prob- 
ability that  the  owner  of  property 
objecting  to  such  publication  was  in 
any  manner  ii\jured  through  his  ig- 
norance of  the  proceedings.  id 

6.  The  question  whether  persons  re- 
monaitratinig^  against  the  opening  of 
an  arenue  in  WilHamsburgh  consti- 
tute a  majority  of  the  owners  of 
property  to  be  affected  thereby,  is 
one  of  fact,  for  the  cohsideration 
and  determination  of  the  trustees 
of  the  village;  and  their  decision 
will  not  be  disturbed  merely  be- 
cause one  of  the  opponents  of  the 
improvement  swears  he  "  has  reason 
to  believe"  that  a  majority  did  re- 
monstrate, ib 

iSfae  Corporation  of  Nbw-York,  1, 6. 


SUBSCRIPTION  PAPER. 
i8b0  Aorbbhent,  1,  2,  4. 

SI7RR0GATE. 
See  Appeal,  5. 


MNANT8  m  COMMON. 

1.  Where  a  tenant,  who  has  tAen  land 
to  work  on  shares,  agreeing  to  de- 
liver to  the  landlord  one-half  the 
crop,  employs  another  person  to 
thrash  the  crop,  for  one-tenth,  or 
ev«ry  tenth  bushel,  all  the  parties 
are  tenants  in  common  of  the  crop. 
7V^  T.  ROey,  888 

2.  And  the  landlord  having  taken  away 
his  half  of  the  grain  after  the  same 
was  thrashed,  and  the  tenant  having 
taken  and  disposed  of  a  portion  ci 
the  remaining  half,  leaving  about  70 
bushels  In  the  bam  for  the  person 
thrashing  the  grain,  as  his  share ; 
Odd  that  this  amounted  to  a  parti- 
tion between  those  parties,  and  that 
the  person  who  had  thrashed  the 
grain  might  maintain  an  action,  for 
the  conversion  of  the  share  so  left, 
against  persons  claiming  the  same 
as  the  propnriy  of  the  tenant       ib 


8.  The  right  of  sevenmce,  among  ten- 
ants in  common,  by  one  tenant  of  his 
share,  always  existed,  at  common 
law,  as  to  all  property  in  its  naturo 
severable.  ik 

4.  Where  personal  property,  severable 
in  its  nature,  in  common  bulk,  and 
of  the  same  quality,  is  owned  by 
several  as  tenants  in  common,  each 
tenant  may  sever  and  appropriate 
his  share,  if  it  can  be  determinod 
by  measurement  or  weight,  without 
the  consent  of  the  others,  and  sell 
or  destroy  it,  without  being  liable  to 
them  in  an  action  for  the  convevaion 
of  the  conmi<m  property.  ib 

6.  One  tenant  in  common  may  main- 
tain an  action  against  a  stranger,  for 
a  conversion,  and  recover  his  sepa- 
rate interest,  when  the  noi\joinderis 
not  pleaded  in  abatement.  ib 

6.  Where,  by  an  agreement  in  the  form 
of  a  lease,  between  the  owner  of 
land  and  another,  the  former  de- 
mises and  leases  certain  lots  or  fields 
to  the  latter  for  the  term  of  one  yeari 
which  the  latter  agrees  to  plant  or 
sow  in  a  specified  manner,  and  to 
pay  or  deliver  to  the  lessor  a  certain 
portion  of  each  crop,  the  parties,  un- 
til a  division  of  the  crops  is  made, 
are  tenants  in  common  tbereofl  And 
the  tenant  has  such  an  interest  in 
gnin  raised  by  him  that  it  may  be 
seized  and  sold  under  a  warrant  for 
the  coUection  of  a  school  tax  against 
him.    Dinekartr.  WUsoUt  596 

7.  But  if  the  collector  sells  the  entire 
cr(9>  and  not  simply  the  interest  of 
the  tenant,  the  lessor  may  sustain 
an  action  to  recover  Uie  value  of  his 
undivided  ahare.  ih 

8.  If  a  reoovwy  is  had,  however,  by 
the  lessor,  for  the  value  of  the  en- 
tire crop,  the  Jodgment  wfll  be  re- 

ik 


TRESPASS. 

1.  A  license  to  enter  the  house  of  an- 
other should  be  pleaded,  In  trespass. 
Bttighi  V.  Badgds^^  499 

2.  In  an  action  of  trespass,  for  takmg 
personal  property,  the  pkiottffif 
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boond  to  show  title  to  the  property 
takeo,  or  a  rightfhl  poaseseion.  In 
-  Bbowing  title,  proof  that  he  was  in 
possession  claiming  title,  is  snflBcient 
prima  facie  evidence  to  enable  him 
to  mamtain  the  action ;  and  no  one 
bnt  the  true  owner,  or  one  connect- 
ing himself  with  the  true  owner,  in 
some  way,  is  at  liberty  to  impeach 
his  title.     Hffift  v.  Van  Aistyne,  568 

8.  Where,  in  an  action  for  trespass  on 
lands,  the  defendants,  in  their  an- 
swer, set  up  a  title  to  the  premises 
in  a  third  person,  and  justify  their 
entry  luder  a  license  fVom  him, 
they  cannot  change  their  gronnd, 
upon  the  trial,  and  show  title  in  one 
of  the  defendants.    Coan  v.  Osgood, 

688 

See  Justices'  Courts,  8. 


TURNPIKE  COMPANY. 

1.  Where  a  turnpike  road  company, 
in  pursuance  of  an  act  amending 
its  charter,  alters  the  route  of  its 
road  and  builds  a  road  along  a 
highway,  in  another  place,  thereby 
partially  abandoning  the  former 
road,  in  fVont  of  premises  owned 
by  an  individual,  and  receives  a 
deed  of  the  highway,  from  the 
commissioners  of  highways,  where- 
upon such  owner  enters  upon  and 
occupies  that  part  of  the  old  high- 
way adjoining  his  premises,  the 
turnpike  company  cannot  maintain 
ejectment,  although  it  has  repaired 
the  old  road,  and  occasionally  used 
it.  TU  Northern  Turnpike  Road 
Co,  y.  Smith,  866 


2.  The  public  has  only  an  easement 
in  a  highway—the  fee  belonging  to 
the  owners  of  the  adjoining  lands — 
and  a  turnpike  company,  by  a  deed 
iVom  the  commissioners  of  high- 
ways, will  take  nothing  more  than 
a  right  of  passage ;  the  owner  of 
the  soil  having  such  a  possession 
that  he  may  bring  ejectment       ib 


VENDOR  AND  PURCHASER. 
<«»  AOKUBMCNT,  8,  9, 10, 11, 12, 18. 


w 


WAIVER. 


.  A  subsequent  conveyance  by  the 
occupants  of  premises  which  have 
been  sold  for  taxes,  is  no  evidence 
that  they  have  waived  the  notice 
which  the  statute  requires  a  pur- 
chaser at  a  tax  sale  to  give  to  the 
occupant  of  the  land,  in  order  to 
perfect  his  title.     Curtiss  v.  PoUeU, 

887 

.  A  waiver  is  not  equivalent  to  the 
service  of  a  notice  which  the  stat- 
ute requires,  to  render  a  title  under 
a  statutory  proceeding  complete.  t6 


WAREHOUSE  RECEIPT. 

Where  a  note  and  drafts  were  made  by 
S.,  a  member  of  the  firm  of  C.  &  S., 
in  his  individual  name,  and  dis- 
counted by  the  plaintiffs,  for  B.,the 
payee  of  the  note  and  acceptor  of 
the  bills,  and  the  money  was  receiv- 
ed by  S.,  as  an  individual,  and  not 
as  a  member  of  the  firm  of  C.  &  S., 
the  transaction  not  purporting  to  be 
a  partnership  transaction;  and  B. 
indorsed  and  delivered  to  the  plain- 
tifi)i,  as  collateral  security  for  the 
payment  of  the  note  and  drafts, 
three  warehouse  receipts,  made  by 
S.  and  signed  with  the  name  of 
the  firm,  which  receipts  falsely  ac- 
knowledged the  receipt  of  grain  firom 
8.,  subject  to  the  order  of  B. ;  held 
that  B.  had  notice,  or  was  bound  to 
know,  that  S.  was  pledging  the 
Itartnership  effects,  securities,  or 
credit  for  jiis  individual  benefit; 
that  the  circumstances  were  suffi- 
cient to  put  him  on  Inquiry  as  to 
the  truth  of  the  fkcts  stated  in  the 
receipts;  and  that  no  recovery 
could  be  had  against  the  firm,  upon 
the  warehouse  receipts,  by  the 
plaintifib  as  the  assignees  thereof. 
7Tl«  Commercial  Bank  of  Rochester 
v.  Po$t,  606 

See  AssiONOR  and  Assignee. 


WILL. 

1.  A  testator,  by  his  will,  after  pro- 
viding  for    the    payment   of   fh- 
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neral  charges,  cksriied  as  follows: 
"  I  give  and  bequeath  to  my  wife 
C.  B.  my  homestead  farm.  I  give 
and  bequeath  to  the  Protestant 
Episcopal  Society  for  promoting  re- 
ligion and  learning  in  the  state  of 
New- York,  $5000 ;  the  interest  and 
income  of  which  shall  be  applied, 
as  It  shall  accrue,  to  the  support  of 
the  rector  or  minister,  fbr  the  time 
being,  of  Christ's  Church  in  the  town 
of  G.,  Ac.  provided  that  whatever  in- 
terest may  accrue  during  a  vacancy 
in  the  office  of  rector  or  minister 
of  said  church,  shall  be  paid  to  the 
clergyman  who  shall  next  fill  the 
said  office.  I  give  and  bequeath  to 
the  Protestant  Episcopal  Society 
for  promoting  religion  and  learning 
in  the  state  of  New- York,  my  Pot- 
ter Kill  and  my  Bell  farms,  provi- 
ded the  said  society  is  authorized 
to  hold  real  estate  in  trust,  but  if 
not  thus  authorized  to  hold  real  es- 
tate, then  I  hereby  direct  my  exec- 
'  utors  to  sell  the  above  mentioned 
Potter  Kill  and  Bell  fkrms,  and  to 
pay  over  the  same,  more  or  less,  to 
the  said  society.  The  interest  and 
income  of  which  shall  be  paid  as  it 
shall  accrue,  to  the  rector  and  min- 
ister of  Christ  church,  G.,  in  the 
same  manner,  and  with  the  same 
provisions,  as  in  the  last  preceding 
bequest.  All  the  remainder  of  my 
property  (if  any  remain)  both  per- 
sonal and  real,  I  hereby  direct  my 
executors  to  sell,  and  the  avails  of 
the  sale,  more  or  less,  it  is  my  will 
that  they  should  invest  in  good  se- 
curities, &c.  and  the  interest  it  is 
my  will  shall  be  paid  to  my  beloved 
wife  C.  B.,  as  it  shall  accrue,  du- 
ring her  natural  life.  Then  it  is 
my  wiil  that  this  money  shall  be 
paid  to  the  Protestant  Episcopal 
Society  for  promoting  religion  and 
learning  in  the  state  of  New- York, 
and  by  them  held  as  a  Aind  to  be 
denominated  the  Bundle  Ibnd  for 
the  support  of  missionaries  in  the 
diocese  of  New- York.  It  is  also 
my  will  that  the  said  fVind  shall  be 
left  to  increase  by  the  addition  of  the 
interest  to  the  principal,  until  it 
amounts  to  the  sum  of  $10,000,  and 
then  that  the  interest  or  income  of 
the  said  fhnd  as  it  shall  accrue, 
shall  be  paid  into  the  disposable  fhnd 
of  the  Education  and  Missionary 
Society  of  the  Protestant  Episcopal 
Church  in  the  state  of  New- York, 
for  the  support  of  missionaries  in 


the  diocese  of  New-Tork."  On  a 
complaint  filed  by  the  executors, 
for  the  construction  of  this  will,  the 
following  facts  were  admitted  by 
the  parties:  (1.)  That  the  Protest- 
ant Episcopal  Society  for  promoting 
religion  and  learning  in  the  state 
of  New- York  was  organized  under 
the  act  for  its  incorporfition,  passed 
April  4, 1889,  and  had  continued  in 
existence  as  a  corporation  fVom 
that  time  to  the  present ;  (2.)  That 
a  voluntary  association,  not  inqpr- 
porated,  existed,  by  the  name  of 
'*  The  Educational  Missionary  So- 
ciety of  the  Protestant  Episcopal 
Church  of  the  state  of  New-York," 
at  the  date  of  the  will ;  that  in  Sep- 
tember, 1842,  that  society  surren- 
dered its  powers  to  the  convention 
of  the  diocese  of  New- York ;  since 
which  the  society  had  ceased  to  ex- 
ist, and  the  e<lucational  funds  had 
been  administered  by  the  society 
for  promoting  religion  and  learning, 
and  the  missionary  operations  had 
been  conducted  by  a  standing  com- 
mittee of  the  convention  annually 
appomted.  (8.)  That  for  the  pur- 
poses of  this  case  the  testator  was 
seised  of  the  three  farms  named'  in 
his  will;  (4.)  That  Christ  churcli 
was  incorporated  in  the  year  1825 ; 
(5.)  That  for  a  number  of  years 
last  past,  and  since  the  death  of 
the  testator,  and  to  the  present 
time,  the  church  or  corporation  had 
had  no  rector,  nor  any  religious  ex- 
ercises, other  than  occasional  mis- 
sionary services,  by  the  rector  of 
another  parish ;  (6.)  That  the  prop- 
erty affected  by  the  construction  of 
the  will  was  worth  $10,000  and  op- 
wards.  Held,  1.  That  the  devise 
of  the  homestead  farm  to  the  wid- 
ow was  valid.  2.  That  tho  bequest 
of  $5,000  to  the  Protestant  Episco- 
pal Society,  in  trust  to  apply  the 
interest  and  income  to  the  support 
of  the  rector  or  minister  of  Christ 
church  in  G.  was  invalid,  aa  sus- 
pending the  absolute  ownership  of 
the  property  for  an  idefinite  tern, 
without  reference  to  %ny  designated 
life  or  two  lives  in  being,  and  as  di- 
recting an  accumulation  of  income 
for  a  purpose  forbidden  by  law. 
8.  That  the  devise  of  the  Potter  Km 
and  Bell  farms  to  the  Protestant 
Episcopal  Society,  in  trust  to  apply 
the  interest  and  income  to  the  tup- 
port  of  the  rector  or  minister  uf 
Christ  church  in  G.,  was  invalid ;  th« 
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«iKp»»tfflH  beine  pfoKiUM  bylaw 
lh)ia  taking  by  devlMy  tbe  truat  not 
bctee  aatb<»teed  by  law,  and  ans- 
pen£ng  the  power  of  alieDatioD  of 
anabsolnte  fee  in  powe88i<»,  for 
an  iadeflDite  ienn  not  moaanrod  by 
IWea.  4.  That  the  direction  to  tho 
ezecntors  to  »ell  the  remainder  (if 
any)  of  the  real  Md  periioaal  prop- 
erty of  the  testator,  to  inveat  the 
'  availfl,  and  to  pay  the  interest  of 
'  aaeh  avmilB  to  the  widow,  for  life, 
was  valid.  6.  That  the  bequest  of 
tmeh  aTaila,  after  the  widow's  death, 
to  the  ProtestaiH  Episcopal  Society, 
in  tmst  to  accomulate  the  interest 
Until  the  fVwd  should  reach  the  sum 
of  910,000,  and  then  to  pay  the  in- 
terest and  income  as  it  shonld  ac- 
cme,  into  the  di^KMable  ftmd  of  the 
Education  and  Miflsionaiy  Society, 
for  the  snpport  of  missionaries,  Ac. 
wasinvaUd.    Kingy.  RtauUe,    ld9 

2.  The  Judgment  fhrther  declared  that 
the  Potter  Kill  and  Bell  ftrms  des- 
cended to  the  hefrs  at  law,  and  that 
the  bequest  of  S5000  passed  to  the 
next  of  kin  of  the  testator)  la  the 
same  manner  as  if  he  had  died  in- 
testate ;  that  the  remainder  of  the 
testator's  property  (if  any)  real  and 
personal  was  to  be  held  by  his  exec- 
utors, the  avails  invested  by  them, 
and  the  interest  of  such  avails  paid 
to  the  widow  during  life ;  and  that 
upon  her  death  the  avaUs  or  Amd 
thus  created  would  fiUl  into  the  es- 
tate of  the  testator,  undisposed  of 
by  will.  t* 

8.  The  declaration  required  by  the 
statute  to  be  made  by  a  testator,  at 
the  time  of  robsoribing  his  wilL  in 
the  presence  of  the  witnesses,  that 
the  same  is  bis  last  will  and  testa- 
ment, need  not  be  in  the  exact 
words  of  the  statute.  Words  equiv- 
alent in  import  and  signification,  or 
acts  and  words  ttigether,  which 
amount  to  a  clear  and  unequivocal 
declaration  by  the  testator  of  his 
intention  to  execute  the  instrument, 
as  his  last  will  and  testamenti  are 
sufficient.     Tbrry  v.  Bowen,       804 

4,  It  m«st  appear  by  the  proof  before 
the  svrregate,  not  only  that  the  tes- 
tator knew  that  the  instrument  he 
was  subscribing  purported  to  be  his 
will,  but  thai  he  intended  to  give 
.the  attesting  witnesses  to  under- 
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stend,  also,  tUi  it  ww  his  last  will 
and  testament^  and  that  he  was  sub- 
scribing, or  had  subscribed  it,  as 
such.  ib 

6.  The  provision  of  the  statute,  re- 
quiring the  testator  to  declare  the 
instrument  to  be  his  hist  will  and 
testament,  is  satisfied  if  it  appears 
tnm  the  testimony  thai  the  sub- 
scribing witnesses  knew  at  the  tilne 
they  subscribed  the  instrument, 
firom  communications  made  to  them 
by  the  testator,  or  other  persone  in 
his  presence  and  acting  in  tho  mat- 
ter for  him,  that  the  instrument  was 
the  testator^  last  wiH  and  testament, 
and  was  executed  by  him  as  such*  t^ 

6.  Thus,  where  the  testator  requested 
the  witnesses  to  see  him  write  his 
name,  and  they  looked  over  his 
shoulder  and  saw  him  subscribe  the 
instrument )  the  testator  pointing 
with  his  finger  to  his  signature  and 
seal,  and  declaring  that  to  be  his 
hand  and  seal,  fbr  the  uses  and  pur- 
poses therein  written  or  expressed ; 
and  on  being  asked  by  a  person  pres- 
ent, who  had  drawn  the  will  at  the 
testator's  request,  and  was  one  of 
the  executors  named  therein,  if  he 
wished  the  witnesses  to  witness  the 
instrument,  he  replied  that  he  did ; 
and  thereupon  sneh  person,  in  the 
testator's  presence,  read  to  the  wit- 
nesses the  attestation  clause,  and 
they  subscribed  the  instrument- as 
witnesses  s  BM,  a  vatid  execution 
ofthewUL  ib 

7«  A  testator,  by  his  will,  gave  and  be- 
queathed to  eatih  of  hlB  four  daugh- 
ters the  sum  of  SIOOO,  to  bo  paid  eut 
of  hia  personal  estate  wi&in  six 
months  after  his  death,  and  directed 
that  in  case  either  of  the  daughters 
shonld  die  before  having  attained 
the  ago  of  21  years,  aod  without 
lawfhl  heirs,  her  estate  should  go  to 
the  surviving  sisters,  share  and  share 
alike.  He  then  gave  to  his  two 
sons,  John  I.  and  G.,  in  equal  shares, 
the  one-half  of  pertsdn  moneys  due 
from  his  dither's  estate,  upon  a  cer- 
tain written  instrument  executed  by 
the  fhther,  and  the  other  half  of  said 
moneys  to  his  four  daughters,  equal- 
ly, share  and  share  alike.  He  then 
gave  aU  the  residue  and  remainder 
of  his  estate  to  his  two  sons,  and  to 
their  b^rs,  equally;  and  in  ease 
either  of  them  should  die  before 
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haying  arrired  At  the  nge  of  21 
years,  and  without  lawfVil  heirsi  then 
his  half  of  the  real  estate  should  go 
to  his  surviviDg  brother;  and  the 
personal  estate  of  him  so  dying  was 
given  to  his  suiriving  sisters  equal- 
ly. And  in  case  both  of  the  sons, 
or  either  of  the  daughters  should 
die  before  having  attained  the  age 
of  21  years,  and  without  lawfVd 
heirs,  then  the  testator  gave  and  de- 
vised all  the  estate,  real  and  per- 
sonal, of  the  sons  so  dying,  and  the 
estate  of  the  daughter  or  daughters 
so  dying,  to  their  surviving  sisters 
equally,  share  and  share  alike,  or  to 
the  surviving  sister.  Catharine,  one 
of  the  daughters,  died  in  the  lifetime 
of  the  testator,  under  the  age  of  21 
years,  and  without  lawfhl  issue; 
and  Cyrenius,  one  of  the  sons,  died 
a  few  days  after  the  testator's  death, 
under  the  ago  of  21  years,  and  with- 
out leaving  lawfhl  issue.  Isabella, 
another  daughter,  married  the  de- 
fendants., and  died  three  years 
ader  her  ftther,  but  before  attain- 
ing the  age  of  21  years,  and  without 
issue.  Bddfl.  That  the  bequest  to 
Catharine  did  not  lapse,  Jipon  her 
death,  but  passed  to  her  three  sur- 
viving sisters.  2.  That  the  legacy 
of  SIOOO  to  Isabella  was  an  absolute 
gift,  with  a  fixed  time  of  payment, 
and  became  vested  at  the  testator's 
death ;  and  that  upon  her  death  it 
did  not  pass  to  her  surviving  sisters, 
but  to  her  administrator.  8.  That 
the  legacies  given  to  the  son  Cyre- 
nius had  vested  at  the  time  of  his 
death,  and  did  not  therefore  pass  to 
the  representatives  of  Isabelhi,  un- 
der the  will.  4.  That  the  adminis- 
trator of  Isabella  was  entitled  to  the 
$1000  given  to  her,  and  to  one-third 
of  the  legacy  bequeathed  to  Catha- 
rine. Also  to  the  one-sixth  of  the 
moneys  coming  ftt>m  the  estate  of 
the  testator's  ikther,  on  the  written 
instrument  mentioned  in  thewiU. 
Brown,  J.  dissented.  Norris  v. 
Beyea^  416 

a  A  testator  by  his  will,  executed 
previous  to  the  revised   statutes, 

Sve  and  devised  to  his  son  David 
5  acres  of  land,  undivided.  After 
devising  real  estate  to  his  other  sons, 
the  testator,  by  the  ninth  clause  of 
his  will,  directed  as  foUows:  "I 
hereby  particularly  order,  and  the 
above  devises  are  upon  this  condi- 
tion, vi£,  if  one  or  more  of  my  said 


sons  shyi  die  without  lawAil  helrB, 
then  his  or  their  portion  of  real 
property  herein  devised  to  lum  or 
them  respectively  shall  go  to  and  be- 
come vested  in  the  survivor  or  sur- 
vivors of  said  sons,  his  or  their  heirs 
or  assigns,  as  tenants  in  common." 
Hddf  that  by  the  ninth  clause  of  the 
will  valid  executoxy  devises  were 
made ;  and  that  upon  the  death  of 
David  in  the  lifetime  of  his  brothers, 
without  leaving  lawfhl  issue,  the  de- 
vise to  him  vested  in  his  surviving 
brothers,  as  tenants  in  common,,  in 
fee.    £Aniner  y,  Sn^der^  621 

9.  Held  alsof  that  during  the  lifetime 
of  David,  his  brothers  had  such  an 
interest  in  the  land  devised  to  him, 
as  could  be  released  to  David.  And 
they  all  having  united  in  a  quit- 
claim deed  to  him,  in  foe,  kdd  that 
the  absolute  fee  became  vested  in 
David,  thereby.  ib 

10.  Bdd  fitrtkert  that  such  quitcl^m 
deed  was  a  release  by  the  persona 
in  whom  the  estate  by  possibility 
might  vest  in  possession  as  an 
executory  devise,  to  the  party  in 
whom  the  fee  was  then  vested,  sub- 
ject only  to  be  defeated  by  hia 
death  without  issue.  And  that  it 
operated  by  way  of  enlargement  of 
the  estate  of  the  releasee.  i6 


WITNESS. 

1.  The  mother  of  an  alleged  bastard, 
who  is  a  married  woman,  and  whose 
husband  was  living  at  the  time  of 
the  alleged  illicit  tnteroonrse,  and 
the  birth  of  the  child,  although  she 
is,  from  the  necessity  of  the  case,  s 
competent  witness  to  prove  the  illi- 
cit intercourse,  and  who  is  in  ftu^ 
the  ftither  of  tho  child,  is  not  compe- 
tent as  a  witness  to  establish  the 
non-access  of  the  husband ;  nor  hia 
absence  fVom  the  state ;  nor  any  ftct 
which  may  be  proved  by  other  tea- 
timony.  ThePeaplet  ex  rd,  Ovm- 
daU,  V.  Ocerseers,  ^of  Ontario^  286 

2.  It  is  a  general  rule  that  when  a  wit- 
ness, on  his  crofls-examinatfon,  de- 
nies a  particular  ikctgc^  barely  to 
impeach  his  general  character  and 
credit,  witnesses  cannot  be  called  to 
contradict  him.    Morgan  ▼.  Frtn^ 
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8.  Bn^  where  a  witness  for  the  plaintiff 
has  attempted  to  snbom  a  witness  to 
swear  fklsely  in  the  canse,  against 
the  defendant,  and  on  his  cross-ex- 
amination denies  that  he  has  done 
.  so,  the  defendant  may  give  eyidence 
to  oontradict  him  in  that  respect 

ib 

4.  Where  a  party  to  a  salt  is  called  as 
a  witness,  by  his  adrersary,  and  tes- 
tifies to  an  independent  matter,  in 
his  own  behalf,  the  court  and  jury 


are  not  bound  to  believe  him,  and  de- 
cide according  to  his  testimony. 
Bifberts  v.  Che,  449 

6.  It  was  the  intention  of  the  code,  in 
authorizing  parties  to  be  examined 
as  witnesses,  to  confer  npon  the 
coTuts  a  wide  discretion  as  to  the 
credit  to  be  given  to  their  testimony. 

ib 
See  Criminal  Law,  4, 6, 6. 
Mortgage,  8. 
Promissory  Notes,  5,  6. 
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where  there  Is  noAllegmtion  or  prob- 
ability that  the  owner  of  property 
objecting  to  sach  publication  was  in 
any  manner  iqjnred  through  his  ig- 
norance of  the  proceedings.  ib 

8.  The  question  whether  persons  re- 
monstrating against  the  opening  of 
an  avenue  in  Wiltiamsbnrgh  consti- 
tute a  majority  of  the  owners  of 
property  to  be  affected  thereby,  is 
one  of  fact,  for  the  consideration 
and  determination  of  the  trustees 
of  the  Tillage;  and  ttieir  decision 
will  not  be  disturbed  merely  be- 
cause one  of  the  opponents  of  the 
improTement  swears  he  "  has  reason 
to  believe"  that  a  minority  did  re- 


iSte  OoRPOEATioir  of  Nbw-Torm,  1,  6. 

SUBSCRIPTION  PAPSB. 
Sbb  Aorbbmsnt,  1,  2,  4. 

SUBROGATE. 
Sk  Appeal,  5. 


TENANTS  IN  COMMON. 

1.  WlMre  a  tenant,  who  has  taken  land 
to  woik  on  riiarea,  agreeing  to  de- 
Uyer  to  the  landlord  one-half  the 
crop,  employs  another  person  to 
thrash  the  crop,  for  ooe-tenih,  or 
emry  tenth  boshri,  all  ttie  parties 
are  tenants  in  common  of  the  crop. 
7V^  ▼•  Aifey,  S88 

2.  And  the  landlord  having  taken  away 
his  half  of  the  grain  after  the  same 
was  thrashed,  and  the  tenant  having 
taken  and  disposed  of  a  portion  of 
the  remaining  half,  leavfaig  aboot  70 
boahels  In  the  bam  for  the  person 
thiaahing  the  grain,  as  his  share; 
mu  that  this  amonnted  to  a  parti- 
tion between  those  parties,  and  that 
the  person  who  had  thrashed  the 
grain  mi^t  maintain  an  action,  for 
the  conversion  of  the  share  so  left, 
against  penons  claiming  the  wme 
aatkepropnrigr  of  the  tenant       ib 


8.  The  right  of  sefveiaiioe,  mmong  ten* 
ants  incoDunen,  by  one  tenant  of  hia 
share,  always  existed,  at  common 
law,  as  to  all  property  in  its  nature 
severable.  ib 

4.  Where  personal  property,  severable 
in  its  nature,  in  common  bulk,  uid 
of  the  same  quality,  is  owned  by 
several  as  tenants  in  common,  each 
tenant  may  sever  and  appropriate 
his  share,  if  it  can  be  determined 
by  measurement  or  weight,  without 
the  consent  of  the  others,  and  sell 
or  destroy  it,  without  being  liable  to 
them  in  an  action  for  the  conveiai<m 
of  the  conmi<m  property.  ik 

6.  One  tenant  in  common  may  main- 
tain an  action  against  a  stranger,  for 
a  conversion,  and  recover  his  sepa- 
rate interest,  when  the  noi^joinder  is 
not  pleaded  in  abatement.  ib 

6l  Where,  by  an  agreement  in  the  form 
of  a  lease,  between  the  owner  of 
land  and  another,  the  former  de- 
mises and  leases  certain  lots  or  fields 
to  the  latter  for  the  term  of  one  year, 
which  the  latter  agrees  to  plant  or 
sow  in  a  spe<^ed  manner,  and  to 
pay  or  deliver  to  the  lessor  a  certain 
portion  of  each  crop,  the  parties,  un- 
til a  division  of  the  crops  is  made, 
are  tenants  in  conmion  thereof  And 
the  tenant  has  such  an  interest  in 
grain  raised  by  him  that  it  may  be 
seised  and  sold  under  a  warrant  for 
the  coUection  of  a  school  tax  against 
him.    Dinekarir.  Witson,  696 

7.  But  if  the  collector  sells  the  entire 
crop,  and  not  simply  the  interest  of 
the  tenant,  the  lessor  may  sustain 
an  action  to  recover  the  value  of  his 
undivided  share.  ib 

5.  If  a  recovery  Is  had,  however,  by 
the  lessor,  for  the  value  of  the  en- 
tire crop,  the  Judgment  will  be  re- 

ik 


TRESPASS. 

1.  A  lioease  to  enter  the  house  of  an- 
other should  be  pleaded,  In  trespass. 
BaigkS  V.  B^dtf,  499 

2.  In  an  action  of  trespass,  for  taking 
penonal  proper^,  the  platafttfif 
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bound  to  show  title  to  the  property 
taken,  or  a  rightfhl  poaseseion.  In 
-  showings  title,  proof  that  he  was  in 
poesession  claiming  title,  is  snfScient 
jrvmafacU  evidence  to  enable  him 
to  mamtain  the  action ;  and  no  one 
bnt  the  true  owner,  or  one  connect- 
ing himself  with  the  true  owner,  in 
some  way,  is  at  liberty  to  impeach 
his  title.     Hff^  ▼.  Van  Alstfne,  568 

8.  Where,  in  an  action  for  trespass  on 
lands,  the  defendants,  in  their  an- 
swer, set  up  a  title  to  the  premises 
in  a  third  person,  and  Justify  their 
entiy  luder  a  liceose  teom.  him, 
they  cannot  change  their  ground, 
upon  the  trial,  and  show  title  in  one 
of  the  defendants.  Coon  v.  Osgeodf 
*      688 

See  Justices*  Courts,  8. 


TURNPIKE  COMPANY. 

1.  Where  a  turnpike  road  company, 
in  pursuance  of  an  act  amendiDg 
its  charter,  alters  the  route  of  its 
road  and  builds  a  road  along  a 
highway,  in  another  place,  thereby 
partially  abandoning  the  former 
road,  in  fVont  of  premises  owned 
by  an  individual,  and  receives  a 
deed  of  the  highway,  firom  the 
commissioners  of  highways,  where- 
upon such  owner  enters  upon  and 
occupies  that  part  of  the  old  high- 
way adjoining  his  premises,  the 
turnpike  company  cannot  maintain 
ejectment,  although  it  has  repaired 
the  old  road,  and  occasionally  used 
it.  7%e  Northern  Turnpike  Road 
Co,  y.  Smithf  856 

2.  The  public  has  only  an  easement 
in  a  highway-^the  fee  belonging  to 
the  owners  of  the  adjoining  lands — 
and  a  turnpike  company,  by  a  deed 
from  the  commissioners  of  high- 
ways, will  take  nothing  more  than 
a  right  of  passage ;  the  owner  of 
the  soil  having  such  a  possession 
that  he  may  bring  ejectment       ib 


VENDOR  AND  PURCHASER. 
^4Skt  AORBCMCNT,  8,  »,  10, 11, 12, 18. 


w 

WAIVER. 

1.  A  subsequent  conveyance  by  the 
occupants  of  premises  which  have 
been  sold  for  taxes,  is  no  evidence 
that  they  have  waived  the  notice 
which  the  statute  requires  a  pur- 
chaser at  a  tax  sale  to  give  to  the 
occupant  of  the  land,  in  order  to 
perfect  his  title.     Curtias  v.  FoUett, 

887 

2.  A  waiver  is  not  equivalent  to  the 
service  of  a  notice  which  the  stat- 
ute requires,  to  render  a  title  under 
a  statutory  proceeding  complete,  ih 


WAREHOUSE  RECEIPT. 

Where  a  note  and  draffs  were  made  by 
S.,  a  member  of  the  firm  of  C.  &  S., 
in  his  individual  name,  and  dis- 
counted by  the  plaintiffs,  for  B.,  the 
payee  of  the  note  and  acceptor  of 
the  bills,  and  the  money  was  receiv- 
ed by  S.,  as  an  individual,  and  not 
as  a  member  of  the  firm  of  C.  &  S., 
the  transaction  not  purporting  to  be 
a  partnership  transaction;  and  B. 
indorsed  and  delivered  to  the  plain- 
tiffij,  as  collateral  security  for  the 
payment  of  the  note  and  drafts, 
three  warehouse  receipts,  made  by 
8.  and  signed  with  the  name  of 
the  firm,  which  receipts  falsely  ac- 
knowledged the  receipt  of  grain  from 
S.,  subject  to  the  order  of  B. ;  Hdd 
that  B.  had  notice,  or  was  bound  to 
know,  that  S.  was  pledging  the 
partnership  effects,  securities,  or 
credit  for  jiis  individual  benefit; 
that  the  circumstances  were  sufiS- 
cient  to  put  him  on  Inquiry  as  to 
the  truth  of  the  facts  stated  in  the 
receipts;  and  that  no  recovery 
could  be  had  against  the  firm,  upon 
the  warehouse  receipts,  by  the 
plaintiffs  as  the  assignees  thereof. 
The  Commercial  Bank  of  Rochester 
V.  Post,  506 

See  Assignor  and  Assignee. 


WILL. 

1.  A  testator,  by  his  will,  after  pro- 
viding for    the    p«yittent   of  fh- 
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ttenl  dMiges,  derind  at  follows: 
"I^ve  and  bequeatli  to  mj  wife 
C.  B.  mf  bomcsUMl  Ctrm.  I  gire 
and  bMineatii  to  the  ProCesfaat 
Episcopal  Society  for  prcunoiiiig  re- 
ligion and  learning  io  the  sute  of 
New- York,  8S00D;  the  interest  and 
income  of  which  shall  be  applied, 
as  it  shall  aoenie,  to  the  support  of 
the  rector  or  minister,  fbr  the  time 
btfin^,  of  Christ's  Chnreh  in  the  town 
of  O.,  Ac  prmrided  that  whatever  in- 
terest ma  J  aecme  during  a  Tscancy 
in  the  office  cf  rector  or  minister 
of  said  chnn;h,  shall  be  paid  to  the 
clei^grnian  who  shall  next  fill  the 
said  office.  I  gire  and  bcqneath  to 
the  Protestant  Spiseopal  Society 
for  promoting  rell^pon  and  learning 
hi  the  state  of  New-Tork,  my  Pot- 
ter KiC  and  my  Bell  fkrms,  prorl- 
ded  the  said  society  is  anthorised 
to  hold  real  esUte  in  trost,  but  if 
not  thns  authorized  to  hold  real  es- 
tate, then  I  hereby  direct  my  exec- 
utors to  sell  the  shore  mentioned 
Potter  Kill  and  Bell  ftrms,  and  to 
pay  oTer  the  same,  more  or  less,  to 
the  said  society.  The  interest  and 
income  of  which  shall  be  paid  as  it 
shall  aoenie,  to  the  rector  and  min- 
ister of  Christ  chnrch,  G.,  in  the 
same  manner,  and  with  the  same 
prorisions,  as  in  the  last  preceding 
bequest.  All  the  remainder  of  my 
property  (if  any  temain)  both  per- 
sonal and  real,  I  hereby  direct  my 
executors  to  seO,  and  the  avails  of 
the  tale,  more  or  less,  it  Is  my  will 
that  they  should  invest  in  good  se- 
curities, Ac.  and  the  interest  it  is 
my  will  Shan  be  paid  to  my  beloved 
wife  C.  B.,  as  it  shall  accrue,  du- 
ring her  natural  life.  Then  it  is 
my  will  that  this  money  shall  be 
paid  to  the  Protestant  Episcopal 
Society  for  promoting  religion  and 
learning  in  the  state  of  New-Tork, 
and  by  them  held  as  a  fimd  to  be 
denominated  the  Bunclle  fhnd  for 
the  support  of  missionaries  in  the 
diocese  of  New-Tork.  It  is  also 
my  wilt  that  the  said  fund  shall  be 
left  to  increase  by  the  addition  of  the 
interest  to  the  principal,  until  it 
amoontB  to  the  sum  of  $10,000,  and 
then  that  the  interest  or  income  of 
the  said  fhnd  as  it  shall  accrue, 
shall  be  paid  into  the  disposable  fhnd 
of  the  Education  and  Missionary 
Society  cf  the  Protestant  Episcopal 
Church  in  the  state  of  New-Tork, 
for  the  support  of  missionaries  in 


the  dioeeae  of  Nev-Toik.*  Oa  a 
complaiai  filed  by  the  rrrcrtwa, 
for  the  ^i^>«iio*ti«  of  this  viB,  the 
foRoving  &cts  were  admittfd  by 
the  parties:  (1.)  That  the  Pratess- 
am  Episcopal  Society  for  pmaioang 
religion  and  kaming  in  the  slate 
of  New-Toik  was  organiicd  andcr 
the  act  for  its  iaoorporatioB,  psMfd 
April  4, 1839,  and  had  coatianed  m 
existence  as  a  oorpofmtiaa  firoaa 
that  time  to  the  pccacat ;  (2.)  That 
a  voluntary  associatioB,  not  iac3pr- 
poratpd,  existed,  by  the  name  at 
"  The  EdncatioDal  MissioBazT  So- 
ciety of  the  Protestant  Bpiaeopal 
Church  of  the  sUte  of  Xew-Tofk," 
at  the  date  of  the  will;  that  in  Sep- 
tember, 1842,  that  MidetT  aarrni- 
dered  its  powers  to  the  conventioB 
of  the  diocese  of  New-Twlc ;  since 
which  the  society  had  ceased  to  ex- 
ist, and  the  ealncational  funds  had 
been  administirred  by  the  society 
for  promoting  religion  and  learning, 
and  the  missionary  operations  had 
been  conducted  by  a  standing  com- 
mittee of  the  convention  annually 
appointed.  (3.)  That  for  the  pnr- 
poees  of  this  case  the  testator  was 
seised  of  the  three  farms  named  in 
his  will;  (i.)  That  Christ  chnrch 
was  incorporated  in  the  year  1835 ; 
(5.)  That  for  a  number  of  years 
last  past,  and  since  the  death  of 
the  testator,  and  to  the  present 
time,  the  church  orcorporstion  had 
had  no  rector,  nor  any  religions  ex- 
ercises,  other  than  occasional  mis- 
sionary services,  by  the  rector  of 
another  parish ;  (6.)  That  the  prop- 
erty affected  by  the  construction  of 
the  wyi  was  worth  S10,000  aad  up- 
wards. Held,  1.  That  the  devise 
of  the  homestead  farm  to  the  wid- 
ow was  valid.  2.  That  the  bequest 
of  $5,000  to  the  Protestant  Episco- 
pal Society,  in  trust  to  apply  the 
interest  and  income  to  the  support 
of  the  rector  or  minister  of  Christ 
church  in  G.  was  invalid,  as  sus- 
pending the  absolute  ownership  of 
the  property  for  an  ideflnite  term, 
without  reference  to  iny  designated 
life  or  two  lives  m  being,  and  as  di- 
recting an  accumulation  of  income 
for  a  purpose  forbidden  by  law. 
8.  That  the  devise  of  the  Potter  Km 
and  Bell  farms  to  the  Protestant 
Episcopal  Society,  in  trust  to  api^y 
the  interest  and  income  to  the  snp- 
port  of  the  rector  or  minister^ 
Christ  church  in  G.,  was  invalid :  tha 
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^QKgmMaa  tetaiff  proiaUM  bylaw 
Urom  takk^  by  d«v|Be>  tbe  trnat  Bot 
belBg  aathorisdd  by  law,  and  tns- 
pendiog  the  power  of  aUenatloB  of 
anabsolate  foe  in  possessioB,  for 
an  ladefioite  tem  not  measurod  by 
Urea.  4.  Thai  the  direcftioa  to  the 
oxecBtors  to  aell  the  remainder  (if 
any)  of  the  real  and  pemoaal  prop- 
erty of  the  testator,  to  invest  the 
>  avails,  and  to  pay  the  interest  of 
'  tfiieh  avails  to  the  widow,  for  life, 
was  Talid.  5.  That  the  bequest  of 
siKh  avails,  after  the  widow's  death, 
(o  the  Protestaat  Spiscopal  Society, 
In  trust  to  aocnmnlate  the  interest 
until  the  Amd  ahoold  reach  the  snm 
of  910,000,  and  then  to  pay  the  in- 
terest and  income  as  it  should  ac- 
crue, into  the  disposable  Auid  of  the 
Education  and  If issionary  Society, 
for  the  support  of  missionaries,  Ac 
was  invalid.    King  v.  Aaikflr,    189 

2.  The  Judgment  fhrther  declared  that 
the  Potter  Kill  and  Bell  fhrms  des- 
cended to  the  hein  at  law,  and  that 
the  bequest  of  96000  passed  to  the 
next  of  tin  of  the  testator^  In  the 
same  manner  as  if  he  had  died  in- 
testate ;  that  the  remainder  of  the 
testator's  property  (if  any)  real  and 
personal  was  to  Im  held  by  his  exec- 
utors, the  avails  invested  by  them, 
and  the  interest  of  such  avails  paid 
to  the  widow  during  life;  and  that 
up<Hi  her  death  the  avails  or  ftmd 
thus  created  would  (Ul  into  the  es- 
tate of  the  testator,  undisposed  of 
by  wilL  ib 

8.  The  deelaratioB  required  by  the 
statute  to  be  made  by  a  teataior,  at 
the  time  of  subscribing  his  wiU.  in 
the  presence  of  the  wioiesses,  that 
the  same  is  his  last  will  and  testa- 
ment, need  not  be  in  the  exact 
words  of  the  statute.  Words  equiv- 
alent in  import  and  signification,  or 
acts  and  words  together,  wbich 
amount  to  a  dear  and  unequivocal 
dedaratton  by  the  testator  of  his 
intention  to  execute  the  instrument, 
as  his  last  will  and  teBtament>  are 
sufficient.    Tmy  v.  Bawen,       804 

4  It  must  anmur  by  the  proof  before 
the  surrogate,  not  onlv  that  the  tes- 
tator knew  that  the  instrument  he 
'  was  subscribing  purported  to  be  his 
will,  bitf  that  he  intended  to  give 
.the  attesting  witnesses  to  under- 
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stand,  ajssi,  that  it  uwB  his  last  will 
and  testament^  and  that  be  was  sub- 
scribing, or  had  subscribed  it,  as 
such.  ib 

6.  The  provision  of  the  statute,  re- 
quiring the  testator  to  declare  the 
instrument  to  be  his  last  will  and 
testament,  is  satisfied  if  it  appears 
Aroai  the  testimony  that  the  sub- 
scribfaig  witnesses  knew  at  the  tiine 
they  subscribed  the  instrument, 
Arom  communications  made  to  Aem 
by  the  testator,  or  otiier  personft  in 
his  presenoe  and  acting  in  the  mat- 
ter for  him,  that  the  instrument  was 
the  testator^  last  will  and  testament, 
and  was  executed  by  him  as  such*  ib 

6.  Thus,  where  the  testator  requested 
the  witnesses  to  see  him  write  his 
name,  and  they  looked  over  his 
shoulder  and  saw  him  subscribe  the 
instrument ;  the  testator  pointinf 
with  his  finger  to  his  signature  and 
seal,  and  declaring  that  to  bo  his 
hand  and  seal,  fbr  tiie  uses  and  pur- 
poses therein  written  or  expressed ; 
and  on  being  asked  by  a  person  pres- 
ent, who  hM  drawn  the  will  at  the 
testator's  request,  and  was  one  of 
the  executors  named  therein,  if  he 
wished  the  witnesses  to  witness  the 
instrument,  he  replied  that  he  did ; 
and  thereupon  sudi  person,  in  the 
testator's  presence,  read  to  the  wit- 
nessea  the  attestation  clause,  and 
they  subscribed  the  instrument- as 
witnesses;  Btld,  a  yalld  fxeoution 
of  the  will  ift 

7.  A  testator,  by  his  will,  gave  and  be- 
queathed to  eadh  of  his  four  daugh- 
ters the  sum  of  81000,  to  bo  paid  eut 
of  hia  personal  estate  within  six 
months  after  his  death,  and  direeted 
that  in  case  either  of  Uie  daughters 
should  die  before  having  attained 
the  ago  of  21  years,  and  without 
lawi^  heirk,  her  estate  should  go  to 
the  surviving  sisters,  share  and  share 
alike.  He  then  gave  to  Jiis  two 
sons,  John  I.  and  G.,  in  equal  shares, 
the  one-half  of  oertain  moneys  due 
from  his  other's  estate,  upon  a  cer- 
tafai  written  instrument  executed  by 
the  fkther,  and  the  other  half  of  said 
moneys  to  his  four  daughters,  equal- 
ly, share  and  share  alike.  He  then 
gave  all  the  residue  and  remainder 
of  his  estate  to  his  two  sons,  and  to 
their  heirs,  equally;  and  in  ease 
either  of  them  should  die  before 
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having  arrired  at  the  age  of  21 
years,  and  without  lawfU  heirs,  then 
his  half  of  the  real  estate  should  go 
to  bis  surviying  brother;  and  the 
personal  estate  of  him  so  dying  was 
given  to  his  surviving  sisters  equal- 
ly.  And  in  case  boUi  of  the  sons, 
or  either  of  the  daughters  should 
die  before  having  attained  the  age 
of  21  years,  and  without  lawfUl 
heirs,  then  the  testator  gave  and  de- 
vised all  the  estate,  real  and  per- 
sonal, of  the  sons  so  dying,  and  the 
eatate  of  the  daughter  or  daughters 
so  dying,  to  their  surviving  sisters 
equally,  share  and  share  alike,  or  to 
the  surviving  sister.  Catharine,  one 
of  the  daughters,  died  in  the  lifetime 
of  the  testator,  under  the  age  of  21 
years,  and  without  lawfhl  issue; 
and  Cyrenius,  one  of  the  sons,  died 
a  few  days  after  the  testator's  death, 
under  the  ago  of  21  years,  and  with- 
out leaving  lawfhl  issue.  Isabella, 
another  daughter,  married  the  de- 
fondant  B.,  and  died  three  years 
after  her  ikiher,  but  before  attain- 
ing the  age  of  21  years,  and  without 
issue.  Beld.l.  That  the  bequest  to 
Catharine  did  not  lapee,  upon  her 
death,  but  passed  to  her  three  sur- 
viving sisters.  2.  That  the  legacy 
of  SIOOO  to  Isabella  was  an  absolute 
gift,  with  a  fixed  time  of  payment, 
and  became  vested  at  the  testator's 
death ;  and  that  upon  her  death  it 
did  not  pass  to  her  surviving  sisters, 
but  to  her  administrator.  8.  That 
the  legacies  given  to  the  son  Cyre- 
nius had  vested  at  the  time  of  his 
death,  and  did  not  therefore  pass  to 
the  representatives  of  Isabella,  un- 
der the  will.  4.  That  the  adndnis- 
trator  of  Isabella  was  entitled  to  the 
SIOOO  given  to  her,  and  to  one-third 
of  the  legacy  bequeathed  to  Catha- 
rine. Also  to  the  one-sixth  of  the 
moneys  coming  flrom  the  estate  of 
the  testator's  ikther,  on  the  written 
instrument  mentioned  In  the  will. 
Brown,  J.  diseented.  Norris  v. 
Beffea,  416 

a  A  testator  by  his  will,  executed 
previous  to  tiie  revised   statutes, 

fave  and  devised  to  his  son  David 
26  acres  of  land,  undivided.  After 
devising  real  estate  to  his  other  sons, 
the  testator,  by  the  ninth  clause  of 
his  will,  directed  as  foUows:  "I 
hereby  particularly  order,  and  the 
above  devises  are  upon  this  condi- 
^on,  viz.  If  one  or  more  of  my  said 


sons  shUl  die  without  lawful  hetrSy 
then  his  or  their  portion  of  real 
property  herein  devised  to  him  or 
them  respectively  shall  go  to  and  be- 
come vested  in  the  survivor  or  sur- 
vivors of  said  sons,  his  or  their  heirs 
or  assigns,  as  tenants  in  common.'' 
Hddf  that  by  the  ninth  clause  of  the 
will  valid  executory  devises  were 
made ;  and  that  upon  the  death  of 
David  in  the  lifetime  of  his  brothers, 
without  leaving  lawful  issue,  the  de- 
vise to  him  vested  in  his  surviving 
brothers,  as  tenants  in  common^-  in 
fee.    LiiUner  v.  8nfder,  621 

9.  Odd  also,  that  durfaig  the  lifetime 
of  David,  his  brothers  had  such  an 
interest  in  the  land  devised  to  him, 
as  could  be  released  to  David.  And 
they  all  having  united  in  a  quit- 
claim deed  to  him,  in  foe,  kdd  that 
the  absolute  fee  became  vested  in 
David,  thereby.  ii 

10.  Held  further,  that  such  quitclaim 
deed  was  a  release  by  the  persons 
in  whom  the  estate  by  possibility 
might  vest  in  possession  as  an 
executory  devise,  to  the  party  in 
whom  the  fee  was  then  vested,  sub- 
ject only  to  be  defeated  by  his 
death  without  issue.  And  that  it 
operated  by  way  of  enlargement  of 
the  estate  of  the  releasee.  ii 


WITNESS. 

1.  The  mother  of  an  alleged  bastard, 
who  is  a  married  woman,  and  whose 
husband  was  living  at  the  time  of 
the  alleged  illicit  intercourse,  and 
the  birth  of  the  child,  although  she 
is,  from  the  necessity  of  the  case,  a 
competent  witness  to  prove  the  illi- 
cit intercourse,  and  who  is  in  fhct 
the  fkther  of  the  chUd,  is  not  compe- 
tent as  a  witness  to  establish  the 
non-access  of  the  husband;  nor  hia 
absence  ftom  the  state ;  nor  any  ikct 
which  may  be  proved  by  other  tes- 
timony. T%e  People,  ex  rel,  Onu^ 
doll,  V.  Overseers,  ^.  of  Oniarw^  286 

2.  It  is  a  general  rule  that  when  a  wft> 
ness,on  his  cross-examination,  de- 
nies a  particular  flust  going  barely  to 
impeach  his  general  character  and 
cr^t,  witnesses  cannot  be  called  to 
contradict  him.    Mtrgan  v.  ^FVwf, 
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8.  Bn^  where  «  witness  fbr  the  plainUff 
has  attempted  to  suborn  a  witness  to 
swear  iUsely  In  the  canse,  against 
the  defendant,  and  on  his  cross-ex- 
amination denies  that  he  has  done 
.  so,  the  defendant  may  giro  evidence 
to  contradict  him  in  that  respect 

lb 

4,  Where  a  party  to  a  tidt  is  called  as 
a  witness,  by  his  adyersary,  and  tes- 
tifies to  an  independent  matter,  in 
his  own  behalf,  the  court  and  Joiy 


are  not  bound  to belieye  him,  and  de- 
cide according  to  his  testimony. 
BoberU  T.  Oee,  449 

6.  It  was  the  intention  of  the  code,  in 
authorizing  parties  to  be  examined 
as  witnesses,  to  confer  upon  the 
courts  a  wide  discretion  as  to  the 
credit  to  be  given  to  their  testimony. 

ib 
See  Criminal  Law,  4, 5,  6. 
Mortgage,  8. 
Promissory  Notes,  6,  6. 
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10.  Where  a  recovery  !b  attempted  to 
be  resisted  by  interposing  an  equita- 
ble counter-claim  in  the  nature  of  a 
cross-bin,  the  ordinary  mode  of  stat- 
ing the  agreement  in  a  bill  in  chan- 
cery, is  sufficient,  it  seems,  Dewev 
V.  Hoag,  866 

11.  Although,  under  the  code,  as 
amended,  the  action  of  ejectment 
may  be  mot  by  an  equitable  title  of 
the  defendant,  and  a  claim  for  a 
conveyance  of  the  legal  estate ;  yet, 
in  order  to  defeat  a  recovery,  the  de- 
fendant must  become  an  actor  in 
respect  to  his  claim ;  and  his  answer 
must  contain  all  the  elements  of  a 
bill  for  a  specific  performance ;  and 
he  must  ask  and  obtain  affirmative 
relie£  ib 

12.  The  judgment  must  be  for  the 
plaintiff,  that  he  recover  the  land ; 
or  for  the  defendant,  that  the  plain- 
tiff convey  to  him,  on  such  terms  as 
the  court  shall  a<]yudge.  id 

18.  An  answer,  in  an  action  of  eject- 
ment, which  sets  up  an  agreement 
between  the  parties,  in  respect  to 
the  premises,  and  alleges  that  the 
defendant  has  offered  to  perform, 
and  has  always  been  and  is  ready 
and  wiUing  to  perform;  but  in 
which  the  defendant  does  not  offer 
to  perform,  nor  ask  that  the  plain- 
tiff be  required  to  perform,  nor  claim 
any  judgment  except  for  costs,  is  de- 
fective, ii 

See  Agreement,  81. 

pRlCTICEi  9,  10. 


POSSESSION. 

1.  A  possession  in  fact,  of  land,  will 
justify  the  possessor  in  using  vio- 
lence, if  necessary,  In  order  to  de- 
fend his  possession;  but  a  mere 
right  to  the  possession  will  not  jus- 
tify a  person  in  committing  an  as- 
sault and  battery  upon  another, 
for  the  purpose  of  reducing  his  right 
to  actual  possession.  Parsons  v. 
Brownt  690 

2.  Where,  in  an  action  for  assault  and 
battery,  the  defense  is  son  assault 
demesnef  and  in  defense  of  the  de- 
fendant's possession  of  real  estate, 
both  parties  claiming  to  have  been 
in  possession,  the  true  question  to 


be  submitted  to  the  jury  is,  whieh 
party  had  the  actual  possession  at 
the  time  the  assault  was  conomit- 
ed.  ib 

8.  Where  the  bill  of  exceptions,  In  such 
a  case,  states  that  ''the  judge,  among 
other  things,  charged  the  jury  ttot" 
Slc.  the  court  will  infer  that  other 
instructions  than  those  mentioned 
were  given  by  the  judge,  and  will 
assume  that  the  question  of  actual 
possession  was  properly  left  to  the 
jury;  unless  the  contrary  appears. 

ib 

See  Evidence,  10. 


PRACTICE. 

1.  A  person  not  liable  to  arrest  in  a 
civil  suit  waives  his  privilege  by 
putting  in  bail.    Stevfort  v.  Howard, 

26 

2.  He  will  also  waive  his  privilege  by 
giving  notice,  by  his  attorney,  of  re- 
tainer in  the  cause,  and  demanding 
a  copy  of  the  complaint.  w 

8.  If  a  defendant  wishes  to  preserve 
his  right  to  move  to  discharge  the 
arrest,  on  the  ground  of  his  exemp- 
tion, his  attorney  should  appear 
speciaUy.  ib 

4.  A  defendant,  after  having  appeared 
in  the  action,  by  putting  in  bail 
without  objection,  cannot,  in  the  ab- 
sence of  fVaud  or  imposition,  be 
permitted  to  object  that  the  affidavit 
on  which  the  order  of  arrest  was 
made  was  insufficient  and  defective. 

6.  When  the  object  of  an  appeal  is  to 
question  the  finding  of  a  referee 
upon  the  fkcts,  the  case  is  analogous 
to  a  motion  under  the  former  prac- 
tice to  set  aside  the  report  of  ref- 
erees as  against  evidence.  Van 
SUenbwgh  v.  Hojmant  28 

6.  The  court  will  not  disturb  the  find- 
ing of  referees,  any  more  than  the 
verdict  of  a  jury,  on  a  difference  of 
opinion  upon  the  weight  of  evi- 
dence, ib 

7.  But  if  there  is  an  absence  of  evi- 
dence, or  so  great  a  preponderance 
of  evidence  against  the  findings  as  to 
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tnfictfte  prejQ^oe,  partiality  or  cor- 
TuptioD,  the  conrt  will  interfere,    ib 

8.  If  the  acUnstment  of  costa  by  the 
clerk  of  a  county  coart  is  erroneeua, 
the  remedy  of  the  party  aggrieved 
Is  by  a  motion  in  that  court,  in  the 
nature  of  an  appeal  fk*om  the  decis- 
ion of  the  clerk ;  not  by  an  appeal 
ft^m  the  judgment  of  the  court. 
BeaUie  v.  Qua,  132 

S.  An  allegation  in  an  answer,  that  the 
defendant  never  gave  to  the  plaintiff 
the  note  declared  on,  is  a  denial  of 
the  allegation  in  the  complaint  Miat 
the  defendant  made  the  note,  so  far 
as  making  includes  delivery;  and 
also  of  the  Airther  allegation,  that 
the  defendant  delivered  the  note  to 
the  phiintiff.  Sawyer  v.  Warner j  282 

10.  It  amounts  to  a  denial  of  indebted- 
ness upon  the  note.  And  the  de- 
fendant is  at  liberty,  in  support  of 
his  side  of  the  issue,  independent  of 
other  modes,  to  prove  fkcts  inducing 
a  presumption  that  no  delivery  was 
made,  and  in  that  way  overcome  the 
presumption  arising  fVom  the  plain- 
tiff *8  proof  of  possession  of  the  note, 
and  the  signature  of  the  defendant. 

11.  He  is  therefore  entitled  to  give  in 
evidence  any  facts  calculated  to  sat- 
isfy the  jury,  by  fair  and  direct  in- 
ference, that  the  note  never  was 
delivered  by  him.  Thus,  he  may 
introduce  evidence  disclosing  con- 
duct of  the  plaintiff  wholly  incon- 
sistent with  the  fact  of  indebtedness 
by  the  defendant,  on  the  note,      ib 

12.  If  a  party  wishes  the  attention  of 
the  jury,  upon  a  trial,  directed  to  any 
particular  fact,  question,  or  aspect 
of  the  case,  and  desires  the  advice 
of  the  judge  thereupon,  he  should 
make  the  request.  In  the  absence 
of  any  such  request,  the  verdict 
should  not  be  disturbed,  unless  for 
some  mistake  of  law  committed  by 
the  judge,  affirmatively  appearing 
upon  the  bill  of  exceptions.  Parsons 
V.  Broton,  690 

See  Bail. 

Ne  Exeat. 
Statctes,  1,  2. 

PRINCIPAL  AND  AGENT. 

Aa  employer  la  not  liable  to  one  of 
liii  agents  or  Bervmnts,  fbr  an  ix^iy 
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sustained  by  the  latter  Id  conae- 
quence  of  the  misfeasance  or  negli- 
gence of  other  agents  or  servants  of 
the  employer,  engaged  in  the  same 
general  business.  Sherman  v.  The 
Rochester  and  Syraense  Railroad  Co, 

674 
See  Railhoads,  7, 8. 


PBOBHSSORT  NOTES. 

1.  In  this  state,  a  negotiable  promis- 
sory note  is  not  prima  fojde  payment 
>)f  a  pre-existing  debt.  Van  Steen- 
burgh  v.  Hoffman^  28 

2.  The  promissory  negotiable  note  of 
a  feme  covert  is  absolutely  void. 
And  turning  out  such  a  note  to  se- 
cure the  payment  of  a  rnim  agreed  to 
be  paid,  is  not  a  performance  of 
the  agreement.  ib 

8.  The  plaintiff  and  R.  indorsed  a 
note  for  the  accommodation  of  L. 
the  maker.  L.  loaned  it  to  the  de- 
fendant, for  his  accommodation,  up- 
on his  promise  to  pay  it  at  maturity 
and  save  the  indorsers  harmless; 
and  the  defendant  negotiated  it  to  a 
bank,  for  his  own  use,  and  the  bank 
sued  the  plaintiff  thereon  and  recov- 
ered a  judgment  for  the  amount, 
which  tb'e  plaintiff  was  compelled 
to  pay.  Hcld^  that  the  note  had  no 
inception  as  a  valid  security,  until 
it  was  passed  to  the  bank ;  that  the 
sole  consideration  for  it  being  re- 
ceived by  the  defendant,  the  debt 
created  by  the  negotiation  of  the 
note  was  his  debt,  and  both  L.  and 
the  indorsers  were  sureties  for  the 
payment  of  it;  and  that  the  de- 
fendant, as  the  principal  debtor,  was 
bound  to  refund  to  the  plaintiff  the 
amount  paid  by  him,  in  the  suit 
brought  by  tho  bank.  Neass  r. 
MerceTf  818 

4.  Beldaisot  that  the  law  implied  a 
promise  by  the  defendant  to  each 
of  the  indorsers  to  indemnify  him, 
on  his  being  compelled  to  pay  the 
debt ;  but  that  no  promise  wa^  re- 
quired, under  the  code,  in  order  to 
sustain  an  action ;  it  being  sufficient 
that  there  was  an  equitable  obli- 
gation, ib 

5.  EMdJwiker,  that  in  such  action  L. 
and  R.  were  competent  witnesses 


6d8 


INDEX. 


fbr  the  plaintiff;  the  action  not  be- 
ing proeecated  fbr  their  immediate 
benefit,  apon  a  Jnat  oonstroction  of 
the  first  clanse  of  ^  899  of  the  code. 

ib 

6.  That  clAOBe  embraces  only  persons 
who  are  so  connected  with  the 
action  as  to  render  them  yirtnally 
parties  to  the  litigation.  ib 

7.  Section  898  of  the  code  being  gen- 
eral, without  any  restriction,  ex- 
tends to  actions  on  contracts  made 
before  the  code.  It  does  not,  when 
applied  to  snch  contracts,  impair 
their  obligation,  bnt  has  reftorenco, 
rather,  to  the  remedy  upon  them ; 
and  the  legislature  bad  power  to 
enact  it.  ib 

See  AoRBBMi^NT    5. 
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RAILROADS. 

1.  Where  the  land  of  an  indiyidual 
was  regularly  taken  by  the  Hudson 
Riyer  Railroad  Company,  under  the 
special  provisions  of  its  charter, 
which  was  granted  in  1846,  and 
amended  in  1848 ;  five  commission- 
ers having  been  appointed  by  the 
supreme  court,  in  August,  1850,  by 
whom  the  damages  of  the  dwner 
were  appraised,  and  all  Uie  steps 
nocessaiy  to  perfect  the  title  of  the 
company,  according  to  the  provis- 
ions of  its  charter,  were  duly  taken ; 
Held^  that  the  title  to  the  land  was 
vested  in  the  company,  and  that  the 
proceedings  to  obtain  such  title 
were  not  required  to  be  under  the 
general  railroad  act  of  April  2, 
1860,  that  act  prescribing  a  different 
mode  of  proceeding  Arom  that  spe- 
cified in  the  charter  of  the  compa- 
ny. Visscker  v.  T%e  Budson  River 
Rtdbroad  Co.  87 

2.-J9U(<  also^  that  the  provisions    of 

^  the  general  railroad  act  are  "  incon- 

*  sistent"  with  the  charter  of  the 

Hudson  River  Railroad  Company,  ib 

8.  The  supreme  court  has  no  Juris- 
diction to  supervise  or  correct  the 
.    doings  of  commissioners  appointed 
to  ascertain  the  damages  sustained 
by  the  owners  of  land  taken  fbr 


railroad  porposea,  uriase  Yb  k  sfie- 
cially  conferred  by  statute.  And 
the  statute  has  conferred  no  power 
on  the  court  to  entertain  a  motion 
to  set  aside  such  proceedings.       Hb 

4.  And  if  the  court  makes  an  order, 
at  a  special  term,  setting  aside  azMl 
vacating  the  certificate  of  assess- 
ment, and  the  rule  entered  thereon, 
such  order  is  a  nullity ;  and  being 
wholly  void,  it  may  be  impeached 
collaterally.  iJb 

6.  A  railway  in  a  city  is  not,|wr  »,  a 
nuisance  or  a  purprestnre.  ^Saum 
V.  Sb4irp,  198 

6.  The  plaintiff  owned  a  dock  on  the 
margin  of  a  bay  on  the  east  side  of 
the  Hudson  river,  fronting  his  fiirm, 
under  a  patent  firom  the  state,  is- 
sued November  19, 1849.  The  de- 
fendants, pursuant  to  their  charter, 
constructed  their  railroad  across 
the  bay,  running  about  1900  feet 
west  from  the  plaintiff's  dock. 
The  plaintiff  called  upon  the  com- 
pany to  extend  his  dock  to,  and  in 
front  of,  their  road,  as  a  measure 
required  by  the  defendants'  charter, 
and  necessary  to  restore  the  dock 
to  its  former  usef\ilne8s.  The  de- 
fendants refused  to  do  so,  but  con- 
structed a  drawbridge,  which  was 
suflScient  for  the  free  passage  of 
vessels  into  and  f^om  the  bay.  HeJd^ 
that  the  defendants  were  not  bound, 
under  the  16th  section  of  their  act 
of  incorporation,  to  extend  the 
plaintiff's  dock  -,  the  same  not  be- 
ing '<  cut  off,"  within  the  meaning 
of  that  section.  TUlotsan  v.  The 
Budeon  River  Railroad  Co.        .406 

7.  The  legislature  did  not  intend  to 
go  beyond  what  a  literal  interpre- 
tation of  the  statute  calls  for,  and 
require  the  company  thereby  in- 
corporated to  extend  the  docks  on 
the  streams  and  bays.  ib 

8.  An  employer  is  not  liable  to  one  of 
his  agents  or  servants,  for  an  inju- 
ry sustained  by  the  latter  in  conse- 
quence of  the  misfeasance  or  neg- 
ligence of  other  agents  or  servants 
of  the  employer  engaged  in  the 
same  general  business.  Skerman 
V  Tfttf  RocktUer  amd  Q^aeim  Ra^ 
rood  Co:  6T4 
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0.  Aocordinirly)  wbere  a  person  in 
the  employ  of  a  railroad  company, 
a«  a  brakeman,  was  killed  by  being: 
thrown  fVom  a  train  of  can  while 
going  at  a  rapid  rate,  against  a  pile 
of  wood  which  had  been  placed  by 
the  servants  of  the  company  near 
the  track;  Held  that  no  action 
wonld  lie  against  the  railroad  com- 
pany, by  his  personal  represen- 
tative, to  recover  damages,  nnder 
the  act  of  December  18, 1847.      ib 

10.  A  railroad  corporatioD,  whose  road 
passes  through  two  or  more  coun- 
ties, may  be  sued  before  a  justice  in 
either  county,  provided  the  process 
can  be  served  on  the  proper  officer 
in  such  county.  Sherwood  v.  1^ 
Saratoga  and  Washington  Railroad 
Co,  660 

11.  A  railroad  company  must  be  treat- 
ed as  an  inhabitant  and  freeholder 
in  each  county  where  its  track  is 
laid.  Therefore  a  summons,  issued 
against  such  a  company,  by  a  Jus- 
tice of  the  peace,  must  be  made  re- 
turnable not  less  than  six  nor  more 
than  twelve  days  Arom  the  time  of 

service.  ift 

fifep  CONSTITUnOKAL  Law,  6,  7,  8,  9. 

Corporation  op  New-Tork,  1,  7, 

8, 11, 12, 18, 14. 
jurisdictiok. 
Principal  and  Agent. 


RSCOUPMEKT. 


S 


S«  Mortgage,  1. 


REFEREE. 
See  Peactice,  6,  7. 


RELEASE. 

k  person  having  a  present  right, 
though  not  to  take  effect  in  posses- 
sion until  the  happening  of  a  future 
event,  may  release  snch  right  to  the 
one  in  possession.  Umtner  v.  Dief- 
end^,  621 

See  Will,  9, 10. 


SEDTCTION. 

1.  To  sustain  an  action  for  seduction, 
the  loss  of  setTices  need  not  be  great 
Slight  loss  is  sufficient.  Knight  v. 
WUcox,  279 

2.  It  is  not  necessary  that  the  female 
should  have  rendered  any  consider- 
able services,  previous  to  the  seduc- 
tion. If  she  became,  in  consequence 
of  the  seduction,  incapacitated  in 
any  material  degree,  for  renderii^ 
any  services  which  the  plaintiff 
might  lawfolly  demand  of  her,  it  is 
all  the  law  requires.  -    i& 

8.  Although  usually  in  actions  for  se- 
duction, pregnancy  and  the  birth  of 
a  child  are  proved,  which  is  suffi- 
cient evidence  of  loss  of  service,  yet 
it  is  not  important  to  the  right  of 
action  that  the  loss  has  resulted  in 
any  particular  way.  tft 

4.  It  is  enough  if  a  loss  has  been  ooca- 
sioned,  which  is  a  legal,  natural  and 
direct  consequence  of  the  wrong. 
If  sickness  of  the  servant  is  pro- 
duced by  shame  for  her  defflement, 
whereby  she  is  unable  to  labor,  the 
loss  is  <me  of  that  character.         ib 


SET-OFF. 
See  Action,  7. 


SHIPS  AND  SHIPPING, 
See  Common  Cakbiers. 


SLANDER. 

1.  ThepreferrfaigofcfaaigestoaLodge 
of  Odd  Fellows,  by  one  member  of 
the  order,  against  another,  the  acts 
charged  being  violations  of  the  rules 
of  the  order,  and  which  ehaiges  tiie 
lodge  has  power,  under  those  rules, 
to  receive  and  investigate,  \BpH9M 
fade  a  privileged  communication; 
and  if  made  in  good  faith,  an  action 
for  slander  does  not  lie  against  the 
party  piefecriqg  the  cbai^ges.  SiffkeA 
v.  Wood,  W 
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2.  In  ftn  ftCtioQ  for  slanderi  in  making 
such  charges,  it  is  erroneous  for  the 
Jadge  to  charge  the  jxaj  that  al- 
though the  defendant  had  probable 
cause  for  preferring  the  charges,  if 
ho  was  actuated  bj  malice  towards 
ttie  plaintiff  and  acted  in  bad  faith^ 
in  so-doing,  the  jury  will  be  justified 
in  finding  a  verdict  for  the  plaintiff: 

if 

8.  It  is  erroneous  to  reAise  to  adyise 
the  jury  that  if  they  find  that  the 
defendant  had  probable  cause  for 
presentiog  the  charges,  they  are 
bound  to  find  for  the  defendant, 
whether  he  was  actuated  by  malice, 
or  not.  ib 

4.  The  presenting  of  charges  to  a  mem- 
ber of  the  order,  for  tlie  purpose  of 
procuring  his  signature,  is  also  priv- 
ileged, a 

6.  In  an  action  for  slander,  in  charging 
the  plaintiff  with  being  a  thief,  and 
with  having  stolen  the  defendant's 
com,  evidence  that  the  plaintiff  had 
planted  a  piece  of  the  defendant's 
land,  with  com,  on  shares,  the  crop 
to  be  divided  equally  betwensn  the 
parties,  in  the  ear,  and  that  the 
plaintiff,  Instead  of  fairly  and  hon- 
estly dividing  the  crop  with  the  de- 
fendant, fVauduIently  and  dishon- 
estly secreted,  carried  away  and 
converted  to  his  own  use,  without 
the  knowledge  or  consent  of  the  de- 
fendant, a  quantity  of  said  com, 
with  intent  to  appropriate  the  same 
to  his  own  use,  is  not  admissible, 
cither  in  justification  of  the  T^harge, 
or  in  mitigation  of  damages.  Sel- 
OBN,  J.  disaeBted.    Bisdey  ▼.  SkaWr 

578- 

6.  The  defendant  is  chargeable  witfar 
knowledge  that  the  facts  offered  by 
him  in  niitigatlonr  not  only  did  not 
constitute  the  crime  of  which  he  ac- 
cused the  plaintiff,  but  that  they  did 
not  establish  any  oflfonse  wbsitever  of 
which  the  law  takes  QOgaktmee.  ib 

7.  Where  a  party  has  assumed  the  re- 
sponsibility of  making  the  unquali- 
fied charge  that  another  is  a  thief, 

•  he  cannot  bo  relieved  fh>m  the  con- 
sequences of  his  ti»raerity  by  alleg- 
ing his  Ignorance  of  the  law  in  rela- 
tion to  the  constituents  of  the  crime 
of  larceny.  ib 


SPECIFIC  PBRFOBJCANOS. 

As  a  general  rule,  a  specific  perform^ 
ance  of  a  contract,  niade  by  an  adult,^ 
for  personal  services,  will  not  be 
enforced.     Haighl  r.  Badgdey^  499 


STATUTES. 

1.  The  act  of  April  4, 1848,  providing 
that  in  case  of  the  absence  of  the 
presiding  justice  appointed  to  hoKl 
any  general  term  of  the  supreme 
court,  any  three  justices  convened 
to  hold  such  term  may  designate 
one  of  their  number  to  preside  at 
such  general  term,  means  that  the 
person  so  appointed  shall  preside 
during  tke  whole  of  such  term,  if  deem- 
ed expedient;  and  not  merely  dur- 
ing such  portion  of  the  term  as  the 
absence  of  the  regular  presiding 
justice  shall  continue.  The  People 
V.  BidtSt  168 

2.  Thus,  where,  at  the  commencement 
of  a  term  the  presiding  justice  of 
the  court  is  absent  from  the  state, 
and  another  justice  is,  by  an  order 
duly  made,  designated  by  the  three 
judges  convened  to  hold  the  court, 
to  preside  at  such  term,  he  is  au- 
thorized to  preside  during  the  whole 
of  such  term ;  notwithstanding  the 
regular  presiding  justice  returns  to 
the  district  before  the  close  of  sucb 
term.  ib 

8.  The  193d  section  of  the  charter  of 
the  city  of  Rochester,  which  pro- 
vides that  the  damages  and  recom- 
pense to  be  paid  to  owners  of  landa 
taken  by  the  city  for  public  improve- 
ments shall  be  assessed  by  three  as- 
sessors, assigned  by  the  commov 
council,  is  in  conflict  with  the  pro- 
vision of  the  constitution  declaring 
that  where  private  property  shall  be 
taken  for  public  use,  the  compensa- 
tion shall  be  ascertained  by  a  Jury, 
or  by  commissioners  appointed  by  a 
court  of  record.  And  an  aasessment 
based  upon  that  section  is  unautho- 
rized and  void.  Hmae  v.  TV  CiHf 
afRockuUr,  5lt 

4.  The  fhct  that  the  city  has  since  paid 
the  owners  of  lands  taken  under 
such  a  void  assessment,  the  amount* 
ascertained  by  the  assessors  fbrthelr 
damages  and  recottpease,  and  te- 
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eeived  eaureytano&B  of  the  land, 
cannot  have  a  retroactive  operation, 
80  as  to  heal  the  defbct  and  make 
▼alid  a  proceeding  which  was  mere- 
ly void.  ib 

6.  The  act  of  the  legislature,  passed 
April  16, 1852,  authorizing  the  hoard 
of  supervisors  of  the  county  of  New- 
York  to  raise  hy  tax  upoir  said  coun- 
ty and  to  pay  to  the  justices  of  the 
supreme  court  resident  in  the  first 

'  district,  such  additional  annual 
compensation  as  they  may  deem 
proper,  was  valid  and  constitutional. 
The  People,  ex  rel.  Morris,  v.  Ed- 
monds, 629 

6.  Statutes  in  pari  materia  must  he 
construed  with  reference  to  each 
other.  Upon  this  principle  it  was 
Held  that  the  state  hecan^e  seised  of 
the  same  estate  in  lands  taken  un- 
der the  act  of  April,  1819,  for  the 
conlinuation  of  the  Erie  canal,  as  it 
had  in  those  appropriated  hy  virtue 
of  the  act  of  April,  1817,  providing 
for  the  construction  of  such  canal. 
Rezford  V.  Knight,  627 

See  Canals,  8,  6,  10. 

Constitutional  Law. 
jurisdictic?!. 
Railroads,  1,  2,  6,  7. 


STREETS. 

1.  According  to  the  ancient  rule  of  the 
common  law,  which  has  always 
been  adopted  in  this  state,  the  pub- 
lic have  no  other  right  in  a  highway, 
in  the  country,  than  that  of  passage 
and  repassage ;  and  any  Interference 
with  the  soil,  other  than  such  as 
may  be  regarded  as  necessary  to  the 
enjoyment  uf  this  right,  will  be  con- 
sidered as  a  trespass,  and  an  action 

'  will  lie  in  fkvor  of  the  owner  of  the 
fee.  But  there  is  a  wide  difference 
between  a  highway  in  the  country, 
and  a  street  in  a  populous  commer- 
cial city.  Per  Edwards,  P.  J.  MU- 
hau  V.  Sharp,  198 

2.  Whether  the  corporation  of  New- 
Tork  be  the  owner  of  the  fee  of  the 
streets  in  trust  for  the  public,  or 
whether  it  be  merely  the  trustee  of 
the  streets  and  highways  as  such, 
irrespective  of  any  title  to  the  soil, 
ft  has  the  power  to  authorize  their 


appropriation  to  all  snch  uses  aa  are 
conducive  to  the  public  good  and  do 
not  interfere  with  their  complete  and 
unrestricted  use  as  highways ;  and 
in  doing  so,  it  is  not  obliged  to  con- 
fine itself  to  such  uses  as  have  al- 
ready been  permitted.  As  civiliza- 
tion advances,  new  uses  may  be 
found  expedient  Per  Edwards, 
P.  J.  ib 

8.  The  benefit  accruing  to  a  person 
whose  land  is  taken  for  a  street,  by 
the  increased  value  of  ac^acent 
property,  belonging  to  him,  may  bo 
set  ofi*  against  the  loss  or  damage 
sustained  by  him  by  Uie  taking  of  his 
property  lor  a  street ;  and  if  eqnal 
to  the  loss  or  damage,  is  a  just  com- 
pensation for  the  property  so  taken. 
Beits  Y.  IJig  City  of  WiUiamsbwgh, 

4.  The  constitutional  provision  does 
not  require  that  the  amount  of  the 
benefit  shall  be  absolutely  certain 
nor  that  the  exact  value  of  the  land 
taken  should  be  paid ;  nor  that  the 
payment  shall  be  in  money.  All 
that  is  accorded  to  the  owner  is  ,a 
just  compensation ;  and  that  is  ob- 
tained by  him  if  he  has  a  fhll  equiv- 
alent for  what  he  surrenders  to  the 
public.  lb 

6.  Where  a  statute  contains  provisions 
which,  if  fiiirly  applied,  will  fhlly 
indemnity  individuals  for  their  prop- 
erty which  may  bo  taken  for  public 
purposes,  it  is  valid ;  but  it  is  other- 
wise where  the  provisions  are  illu- 
sory, or  necessarily  inadequate,    ib 

6.  Under  the  11th  and  12th  sections 
of  the  act  in  relatfon  to  the  town 
and  village  of  Williamsburgh,  passed 
March  15, 1848,  where  land  belong- 
ing to  individuals  is  taken  for  a 
street  or  avenue,  commissioners  of 
appraisal  may  be  appointed  by  the 
county  court  of  Kings  county.        ib 

7.  Under  the  8th  section  of  that  act, 
which  requires  notice  of  the  pre- 
sentation of  a  petition  for  the  open- 
ing of  a  street,  &c.  to  be  published 
in  one  or  more  newspapers  publish- 
ed in  the  village  of  Williamsburgh, 
for  the  space  of  three  consecntiva 
weeks,  a  publication  in  two  of  the 
newspapers  of  the  village  once  in 
each  week  for  three  consecutive 
wecksi    is    sufficient ;    efpecially 
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where  there  is  DOAllegatioD  or  prob- 
ability that  the  owner  of  property 
objecting  to  such  publication  was  in 
any  manner  ii\jnred  throngh  his  ig- 
norance of  the  proceedings.  t^ 

^.  The  question  whether  persons  re- 
monaitrating  against  the  opening  of 
an  avenue  in  WilUamsburgh  consti- 
tute a  majority  of  the  owners  of 
property  to  be  affected  thereby,  is 
one  of  &ct,  for  the  consideration 
and  determination  of  the  trustees 
of  the  Tillage;  and  their  decision 
will  not  be  disturbed  merely  be- 
cause one  of  the  opponents  of  the 
improvement  swears  he  "  has  reason 
to  believe"  that  a  msgoritydid  re- 
monstrate, ib 

Sk  Oohporation  of  Nbw-Yobk,  1,  6. 


SUBSCRIPTION  PAPER. 
See  AoRfiBM£NT,  1,  2i  4. 

8ITRR0GATB. 
See  Atteal,  6. 


TENANTS  m  OOMMOK. 

1.  Where  » tenant,  who  has  taken  land 
to  work  on  shares,  agreeing  to  de- 
liver to  the  landlord  one-half  the 
crop,  employs  another  person  to 
thrai^  the  crop,  for  one-tenth,  or 
eT«ry  tenth  bushel,  all  the  parties 
are  tenants  In  common  of  the  crop. 
7V^  V.  Riley,  888 

2.  And  the  landlord  having  taken  away 
his  half  of  the  grain  after  the  same 
was  thrashed,  and  the  tenant  having 
taken  and  disposed  of  a  portion  of 
the  remaining  half,  leaving  about  70 
bushels  in  the  bam  for  the  person 
thrashing  the  grain,  as  his  share; 
Beld  that  this  amounted  to  a  parti- 
tion between  those  parties,  and  that 
the  person  who  had  thrashed  the 
grain  mi^t  maintain  an  action,  for 
the  conversion  of  the  share  so  left, 
against  persons  claiming  the  same 
as  tlie  propsriy  of  the  tenant        ii 


8.  The  right  of  sevam&ee,  among  ten* 
ants  in  common,  by  one  tenant  of  his 
share,  always  existed,  at  comm<m 
law,  as  to  all  property  in  its  nature 
severable.  it 

4.  Where  personal  property,  severable 
in  its  nature,  in  common  bulk,  and 
of  the  same  quality,  is  owned  by 
several  as  tenants  in  common,  each 
tenant  may  sever  and  appropriate 
his  share,  if  it  can  be  determinctd 
by  measurement  or  weight,  without 
the  consent  of  the  others,  and  sell 
or  destroy  it,  without  being  liable  to 
them  in  an  action  for  the  conveowion 
of  the  common  property.  id 

6.  One  tenant  in  common  may  main- 
tain an  action  against  a  sbranger,  for 
a  conversion,  and  recover  his  sepa- 
rate interest,  when  the  nonjoinder  is 
not  {beaded  in  abatement.  ib 

6.  Where,  by  an  agreement  in  the  form 
of  a  lease,  between  the  owner  of 
land  and  another,  the  former  de* 
mises  and  leases  certain  lots  or  fields 
to  the  latter  for  the  term  of  one  yeari 
which  the  Utter  agrees  to  plant  or 
sow  in  a  specified  manner,  and  to 
pay  or  deliver  to  the  lessor  a  certain 
portion  of  each  crop,  the  parties,  un- 
til a  division  of  the  crops  is  made, 
are  tenants  in  common  thereof.  And 
the  tenant  has  such  an  interest  in 
grain  raised  by  him  that  it  may  be 
seized  and  sold  under  a  warrant  for 
the  collection  of  a  school  tax  against 
him.     DinehartY,  Wilson^  696 

7.  But  if  the  collector  sells  the  entire 
crop,  and  not  simply  the  interest  of 
the  tenant,  the  lessor  may  sustain 
an  action  to  recover  the  value  of  his 
undivided  share.  ib 

8.  If  a  reoov«i7  is  had,  however,  by 
the  lessor,  for  the  value  of  the  en- 
tire crop,  the  judgment  will  be  re- 
ft 


TRESPASS. 

1.  A  license  to  enter  the  hooae  of  an- 
other should  be  pleaded,  in  trespass. 
Haighty.  Badgde^t  499 

2.  In  an  action  of  trespass,  for  taking 
^rsonal  property,  the  plaintiff  If 
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bonnd  to  show  title  to  the  property 
tekeo,  or  a  rightfhl  posseMion.  In 
showing  title,  proof  that  he  was  in 
possession  claiming  title,  is  sufficient 
prima  fttcie  evidence  to  enable  him 
to  mamtain  the  action ;  and  no  one 
but  the  true  owner,  or  one  connect- 
ing himself  with  the  true  owner,  in 
some  way,  is  at  liberty  to  impeach 
his  title.     Hffyt  y.  Van  Alstyne,  568 

I.  Where,  in  an  action  for  trespass  on 
lands,  the  defendants.  In  their  an- 
swer, set  np  a  title  to  the  premises 
in  a  third  person,  and  Justify  their 
entry  under  a  license  fVom  him, 
they  cannot  change  their  ground, 
upon  the  trial,  and  show  title  in  one 
of  the  defendants.     Coan  v.  Osgood^ 

688 

See  Justices'  Courts,  3. 


TURNPIKE  COMPANY. 

1.  Where  a  turnpike  road  company, 
in  pursuance  of  an  act  amending 
its  charter,  alters  the  route  of  its 
road  and  builds  a  road  along  a 
highway,  in  another  place,  thereby 
partially  abandoning  the  former 
road,  in  iVont  of  premises  owned 
by  an  individual,  and  receives  a 
deed  of  the  highway,  firom  the 
commissioners  of  highways,  where- 
upon such  owner  enters  upon  and 
occupies  that  part  of  the  old  high- 
way a^oining  his  premises,  the 
turnpike  company  cannot  maintain 
ejectment,  although  it  has  repaired 
the  old  road,  and  occasionally  used 
it.  T%e  Northern  T\impike  Road 
Co,  V.  Simtkt  865 

2.  The  public  has  only  an  easement 
in  a  highway — ^the  fee  belonging  to 
the  owners  of  the  adjoining  lands — 
and  a  turnpike  company,  by  a  deed 
Drom  the  commissioners  of  high- 
ways, will  take  nothmg  more  than 
a  right  of  passage ;  the  owner  of 
thesoU  having  such  a  possession 
that  he  may  bring  ejectment.       ib 


VENDOR  AND  PURCHASER. 
<4Sbe  AoBBSBffBiiT,  8,  9, 10, 11, 12, 18. 


w 

WAIVER. 

1.  A  subsequent  conveyance  by  the 
occupants  of  premises  which  have 
been  sold  for  taxes,  is  no  evidence 
that  they  have  waived  the  notice 
which  the  statute  requires  a  pur- 
chaser at  a  tax  sale  to  give  to  the 
occupant  of  the  land,  in  order  to 
perfect  his  title.     Curtiss  v.  FoUett, 

887 

2.  A  waiver  is  not  equivalent  to  the 
service  of  a  notice  which  the  stat- 
ute requires,  to  render  a  title  under 
a  statutory  proceeding  complete,  ib 


WAREHOUSE  RECEIPT. 

Where  a  note  and  drafts  were  made  by 
S.,  a  member  of  the  firm  of  0.  &  S., 
in  his  individual  name,  and  dis- 
counted by  the  plaintiffs,  for  B.,tbe 
payee  of  the  note  and  acceptor  of 
the  bills,  and  the  money  was  receiv- 
ed by  S.,  as  an  individual,  and  not 
as  a  member  of  the  firm  of  C.  &  S., 
the  transaction  not  purporting  to  be 
a  partnership  transaction;  and  B. 
indorsed  and  delivered  to  the  plain- 
tiff, as  collateral  security  for  the 
payment  of  the  note  and  drafts, 
three  warehouse  receipts,  made  by 
8.  and  signed  with  the  name  of 
the  firm,  which  receipts  falsely  ac- 
knowledged the  receipt  of  grain  f^om 
S.,  subject  to  the  order  of  B. ;  Held 
that  B.  had  notice,  or  was  bound  to 
know,  that  S.  was  pledging  the 
partnership  effects,  securities,  or 
credit  for  ^is  individual  benefit; 
that  the  circumstances  were  suffi- 
cient to  put  him  on  inquiry  as  to 
the  truth  of  the  fkcts  stated  Id  the 
receipts;  and  that  no  recovery 
could  be  had  against  the  firm,  upon 
the  warehouse  receipts,  by  the 
plaintiffs  as  the  assignees  thereof. 
The  Commercial  BanJc  of  Rochester 
V.  Po9t,  506 

See  Assignor  and  Assignee. 


WILL. 

1.  A  testator,  brhis  will,  after  pro- 
vfding  for    the    paynkent   of  fu- 
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deral  charges,  cksyised  as  follows: 
"  I  give  and  bequeath  to  ray  wife 
C.  R.  my  homestead  farm.  I  give 
and  bequeath  to  the  Protestant 
Episcopal  Society  for  promoting  re- 
ligion and  learning  in  the  state  of 
New- York,  $6000  j  the  interest  and 
income  of  which  shall  be  applied, 
as  It  shall  accrue,  to  the  support  of 
the  rector  or  minister,  fbr  the  time 
beiDg,  of  Christ's  Church  in  the  town 
of  G.,  ftc.  provided  that  whatever  in- 
terest may  accrue  during  a  vacancy 
in  the  office  of  rector  or  minister 
of  said  church,  shall  be  paid  to  the 
clergyrtan  who  shall  next  fill  the 
said  office.  I  give  and  bequeath  to 
the  Protestant  Episcopal  Society 
for  promoting  religion  and  learning 
in  the  state  of  New- York,  my  Pot- 
ter Kill  and  my  Bell  farms,  provi- 
ded the  said  society  is  authorized 
to  hold  real  estate  in  trust,  but  if 
not  thus  authorized  to  hold  real  es- 
tate, then  I  hereby  direct  my  exec- 
utors to  sell  the  above  mentioned 
Potter  Kill  and  Bell  forms,  and  to 
pay  over  the  same,  more  or  less,  to 
the  said  society.  The  interest  and 
income  of  which  shall  be  paid  as  it 
shall  accrue,  to  the  rector  and  min- 
ister of  Christ  church,  G.,  in  the 
same  manner,  and  with  the  same 
provisions,  as  in  the  last  preceding 
bequest.  AH  the  remainder  of  my 
property  (if  any  femain)  both  per- 
sonal and  real,  I  hereby  direct  my 
executors  to  sell,  and  the  avails  of 
the  sale,  more  or  less,  it  is  my  will 
that  they  should  invest  in  good  se- 
curities, &c.  and  the  interest  it  is 
my  will  shall  be  paid  to  my  beloved 
wife  C.  B.,  as  it  shall  accrue,  du- 
ring her  natural  life.  Then  it  is 
my  will  that  this  money  shall  be 
paid  to  the  Protestant  Episcopal 
Society  for  promoting  religion  and 
learning  In  the  state  of  New- York, 
and  by  them  held  as  a  taud  to  be 
denominated  the  Bundle  fund  for 
the  support  of  missionaries  in  the 
diocese  of  New- York.  It  is  also 
my  will  that  the  said  fond  shall  be 
left  to  increase  by  the  addition  of  the 
interest  to  the  principal,  until  it 
amounts  to  the  sum  of  $10,000,  and 
then  that  the  interest  or  income  of 
the  said  tnnd  as  it  shall  accrue, 
shall  be  paid  into  the  disposable  tand 
of  the  Education  and  Missionary 
Society  of  the  Protestont  Episcopal 
Church  in  the  state  of  New- York, 
fbr  the  support  of  missionaries  in 


the  diocese  of  New-York."  OA  a 
complaint  filed  by  the  executors, 
for  the  construction  of  this  will,  the 
following  facts  were  admitted  by 
the  parties:  (1.)  That  the  Protest- 
ant Episcopal  Society  for  promoting 
religion  and  learning  in  the  state 
of  New-York  was  organized  under 
the  act  for  its  incorporation,  passed 
April  4, 1889,  and  had  continued  in 
existence  as  a  corporation  firom 
that  time  to  the  present ;  (2.)  That 
a  voluntary  association,  not  incor- 
porated, existed,  by  the  name  of 
"  The  Educational  Missionary  So- 
ciety of  the  Protestant  Episcopal 
Church  of  the  state  of  New-York," 
at  the  date  of  the  will ;  that  in  Sep- 
tember, 1842,  that  society  surren- 
dered its  powers  to  the  convention 
of  the  diocese  of  New- York ;  since 
which  the  society  had  ceased  to  ex- 
ist, and  the  educational  funds  had 
been  administered  by  the  society 
for  promoting  religion  and  learning, 

'  and  the  missionary  operations  had 
been  conducted  by  a  standing  com- 
mittee of  the  convention  annually 
appomted.  (3.)  That  for  the  pur- 
poses of  this  case  the  testator  was 
seised  of  the  three  farms  named  in 
his  will;  (4.)  That  Christ  church 
was  incorporated  in  the  year  1825 ; 
(6.)  That  for  a  number  of  years 
last  past,  and  since  the  death  of 
the  testator,  and  to  the  present 
time,  the  church  or  corporation  had 
had  no  rector,  nor  any  religious  ex- 
ercises, other  than  occasional  mis- 
sionary services,  by  the  rector  of 
another  parish ;  (6.)  That  the  prop- 
erty affected  by  the  construction  of 
the  will  was  worth  $10,000  and  up- 
wards. Held,  1.  That  the  devise 
of  the  homestead  farm  to  the  wid- 
ow was  valid.  2.  That  tho  bequest 
of  $6,000  to  the  Protestant  Episco- 
pal Society,  in  trust  to  apply  the 
interest  and  income  to  the  support 
of  the  rector  or  minister  of  Christ 
church  in  G.  was  invalid,  as  sus- 
pending the  absolute  ownership  of 
the  property  for  an  idefinite  term, 
without  reference  to  \ny  designated 
life  or  two  lives  in  being,  and  as  di- 
recting an  accumulation  of  income 
for  a  purpose  forbidden  by  law. 
8.  That  the  devise  of  the  Potter  Kill 
and  Bell  farms  to  the  Protestant 
Episcopal  Society,  in  trust  to  apply 
the  interest  and  income  to  the  sap- 
port  of  the  rector  or  mhiister  of 

.  Christ  church  in  G.,  was  invalid :  the 
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^QKgmMaa  tetaiff  proiablM  by  law 
Urom  taUi«  by  ww\i»^  tbe  trBst  not 
belBg  autboriBdd  by  law,  and  ma- 
pending  the  power  of  alienatioB  of 
anabflolate  fee  in  pofsession,  for 
an  indefinite  terai  not  measured  by 
liyea.  4.  Tbat  ttie  direction  to  the 
execntors  to  aell  the  remaindw  (if 
any)  of  the  real  and  perHonal  prop- 
erty et  the  testator,  to  invest  the 
■  ayails,  and  te  pay  the  interest  of 
'  tfiieh  avails  to  the  widow,  for  life, 
was  Talid.  5.  That  the  bequest  of 
siidk  aTaila,  after  the  widow's  death, 
(o  the  Protestant  Episcopal  Society, 
in  trust  to  accmnnlate  the  interest 
itnttl  the  ftmd  should  reach  the  sum 
of  910,000,  and  then  to  pay  the  in- 
terest and  income  as  it  should  ac- 
crue, into  the  disposable  ftind  of  the 
Education  and  If issionaiy  Society, 
for  the  support  of  missionariee*  dtc. 
was  invalid.    mngv.Run^,    189 

2.  The  Judgment  fhrther  decUred  that 
the  Potter  Kill  and  Bell  farms  des- 
cended to  the  heirs  at  law,  and  that 
the  bequest  of  86000  passed  to  the 
next  of  tin  of  the  testator)  fai  the 
same  manner  as  If  he  had  died  in- 
testate; that  the  remainder  >oi  the 
testator's  property  (if  any)  real  and 
personal  was  to  be  held  by  his  exec- 
utors, the  avails  invested  by  them, 
and  the  interest  of  sneh  avails  paid 
to  the  widow  during  lifej  and  that 
up<m  her  death  the  avails  or  ftmd 
thus  created  would  fHll  into  the  es- 
tate of  the  testator,  undisposed  of 
by  will.  ib 

8.  The  deelaratioB  required  by  the 
statute  to  be  made  by  a  testator,  at 
the  time  of  subscribing  his  wiU.  in 
tbe  presence  of  the  wibiesses,  that 
the  same  is  his  last  will  and  testa- 
ment, need  not  be  in  the  exact 
words  of  the  statute.  Words  equiv- 
«alent  in  import  and  signification,  or 
acts  and  words  together,  which 
amount  to  a  dear  and  unequivocal 
declaration  by  the  testator  of  his 
intention  to  execute  the  instrument, 
as  his  last  will  and  testament,  are 
sufficient.    Tmy  v.  Bawen,       804 

4  It  must  a^Mar  by  the  proof  before 
the  ewrogate,  not  onlv  that  the  tes- 
tator knew  that  the  instrument  he 
'  was  subscribing  purported  to  be  his 
wQl,  but  that  he  Intended  to  give 
.  tbe  attesting  witnesses  to  under- 

"  Vol.  XV.  89 


stand,  a^,  thai  it  was  bis  last  wiU 
and  testament^  and  that  he  was  sub- 
soribiag,  or  had  subscribed  it,  as 
such.  ib 

6.  The  provision  of  the  statute,  re- 
quiring the  testator  to  declare  the 
instrument  to  be  his  last  v^  and 
testament,  is  satisfied  if  it  appears 
Arom  the  testimony  thai  the  sub- 
scribing witnesses  knew  at  the  time 
they  subscribed  the  instrument, 
Arom  communications  made  to  them 
by  the  testator,  or  other  persons  in 
his  presenoe  and  acting  in  the  mat- 
ter for  him,  that  the  instrument  was 
the  testator^  last  will  and  testament, 
and  was  executed  by  him  as  such,  t^ 

6.  Thus,  where  the  testator  requested 
the  witnesses  to  see  him  write  his 
name,  and  they  looked  over  his 
shonkler  and  saw  him  subscribe  the 
instrument;  the  testator  pointinff 
with  his  finger  to  his  signature  and 
seal,  and  declaring  that  to  be  his 
hand  and  seal,  fbr  tiie  uses  and  pur- 
poses therein  written  or  expressed ; 
and  on  being  asked  by  a  person  pres- 
ent, who  had  drawn  the  will  at  the 
testator's  request,  and  was  one  of 
the  executors  named  therein,  if  he 
wished  the  witnesses  to  witness  the 
instrament,  he  replied  that  he  did ; 
and  thereupon  sueh  person,  in  tbe 
testator's  presence,  read  to  the  wit- 
nessea  the  attestation  clause,  and 
they  subscribed  the  instrument- as 
witnesses;  Bdd,  a  yaiid  ^eoutlon 
of  the  will  id 

7.  A  testator,  by  his  will,  gave  and  be- 
queathed to  eadh  of  his  four  daugh- 
ters the  sum  of  SIOOO,  to  bo  paid  eut 
of  hia  personal  estate  wittiln  six 
months  after  his  death,  and  directed 
that  in  case  either  of  tiie  daughters 
should  die  beforo  having  attained 
tbe  ago  of  21  years,  and  without 
lawAil  helrk,  her  estate  should  go  to 
the  surviving  sisters,  share  and  diare 
alike.  He  then  gave  to  his  two 
sons,  John  I.  and  G.,  in  equal  shares, 
the  one-half  of  oertain  moneys  due 
from  his  other's  estate,  upon  a  cer- 
tafai  written  inetrument  executed  by 
the  fkther,  and  the  other  half  of  said 
moneys  to  his  four  daughters,  equal- 
ly, share  and  share  alike.  He  then 
gave  all  the  residue  and  remainder 
of  hia  estate  to  his  two  sons,  and  to 
their  heirs,  equally;  and  {9  ease 
either  of  them  should  die  before 


